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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION
DUSTY BLACK o/b/o O.L., )

Plaintiff,

V. No.2:14CV 95 DDN

~— e — —  —

CAROLYN W. COLVIN,
Acting Commissioner of Social Security, )

)
Defendant. )
MEMORANDUM

This action is before the court for judiciedview on the final decision of defendant

Commissioner of Social Security denying theplecation of Dusty Black on behalf of her
daughter, O.L., for disabilitjnsurance benefits under Sects 1602, and 1614(a)(3)(A) of the
Social Security Act. The parties have consdnto the exercise of plenary authority by the
undersigned United States Magistrate Judge potdoa28 U.S.C. 8§ 636(dDoc. 10). For the
reasons set forth below, thedision of the Administrative & Judge (ALJ) is reversed and

remanded.

|. BACKGROUND

Plaintiff O.L was bormon June 22, 1998. Her mother filed an application for disability

insurance benefits on her behalf on NovemberR010. She alleged an onset date of November
17, 2010, asserting disability dueAttention Deficit Hyperactig Disorder (ADHD), Depressive
Disorder, a learning disorder, and Post Traum&tiess Disorder (PTSD). (Tr. 111, 114))
Plaintiff's claims were denied initially, and shequested a hearing before an ALJ. (Tr. 5, 9.)

On August 29, 2013, following a hearing, the JAlssued a decisiotienying plaintiff's
application. (Tr. 10.) The ppeals Council denied her request feview. (Tr. 13.) Thus, the
decision of the ALJ stands as ffireal decision of the Commissioner.
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II.MEDICAL AND OTHER HISTORY

Since October 16, 2008, O.L. has been iac&d education due to social behavioral

problems caused by a previously diagnosexiety disorder. (Tr. 93.)

On November 10, 2008, O.L.’s school regted that Monica Robles, M.D., a
psychiatrist, evaluate O.L. because shes wdisplaying unusual behaviors, including a
preoccupation with catsjnderdeveloped sociakills, lack of ability to maintain friendships,
bullying other students, and caastly denying when she did mething wrong. O.L.’s mother
reported that O.L. had not had any friends ie tast four years and that she was unable to
concentrate at school because she was easisacied. Dr. Robles diagnosed PTSD, Major
Depressive Disorder without psychotic symptoars] learning disabilities. Dr. Robles ruled out
ADHD, and established a gldtassessment functioning (GARcore of 5. (Tr. 280-88.)

O.L. saw Katarzyna Derlikigics, M.D., from May 2009 t®ctober 2012. At her first
appointment, Dr. Derlikiewics indicated that O.L. struggled somewhat in school and was
experiencing frequent depressigelf-hating, and angrthoughts. O.L repted frequent anxiety
and hearing things that were not really thei@t. Derlikiewics notedthat O.L. would begin
working on social skills with therapisGtacy Melton, LCSW, and start Lexapro, an
antidepressant. (Tr. 364-65.)

On November 17, 2009, Dr. Derlikiewics indiedtthat O.L.’s mother had discontinued
treatment since the last appointment. O.L. eggeriencing constant problems with attention
span, and the school was encouraging O.L.’s aroth continue treatment. O.L.’s problems
included low self-esteem, fjeent depressive thoughts, agida, poor energy levels, trouble
sleeping due to hearing voices at night, and issues with attention and concentration. Dr.
Derlikiewics restarted Lexapro ancgsded Clonidine, for ADHD. (Tr. 361-63.)

1 A Global Assessment of Funating (GAF) is the clinician’yudgment of the individual’s
overall level of functioning, noincluding impairments due tghysical or environmental
limitations. American Psychiatrics Ass’n, Diagtiognd Statistical Manliaf Mental Disorders
30-32 (4th Ed. Text Revision 2000) (DSM-IV-TR).

2 A GAF score of 41-50 indicate“serious symptoms... or anyri&mis impairment in social,
occupational, or school functioning._Id.



Dr. Derlikiewics saw O.L. on Decdrar 9, 2009 and documented that she was
experiencing some positive changes sincetistamedication, but still had low energy, no
motivation, difficulty falling asleep, and wdailing several classes. (Tr. 359-60.)

On January 7, 2010, Dr. Derlikiewics reported #@dt.’s mother did not start O.L. in the
recommended therapy because she believéd as doing well, including having a higher
energy level and decreased depnesbehavior. (Tr. 357-58.)

On January 8, 2010, O.L.’s mother reportedJames Thornton, M.D., that the school
made her send O.L. to a “shrink” for an autismlasation, and also thateéhschool said O.L. had
Attention Deficit Disorder (ADDJ and depression. O.L.’s mother further stated that O.L. did
not understand people and had sbmes been acting like a catut had recently when her
mother told her that she would pat in a “looney bin.” (Tr. 375.)

In February 2010, O.L.’s teachers, Marla &gaand Kristy Marth, completed a teacher
guestionnaire on behalf of O.L. They opinedtt®.L. had a slight problem functioning in the
domains of Acquiring and Using Informationlight to serious prolem functioning in the
domain of Attending and Complagy Tasks; no problem to a serious problem functioning in the
domain of Interacting and Réilag with Others; no problem ithe domain of Moving About and
Manipulating Objects; no problem to an obviouskpem in the domain of Caring for Herself.
(Tr. 94-101.)

On February 8, 2010, Dr. Derlikiewics repattdat O.L. was doing well. (Tr. 354-56.)

On February 26, 2010, the school reported th.’®.mother that O.L. was exhibiting
unusual behaviors, such as eating nonfood objects asi paper, pencils, and pens, and acting
inappropriately in front of others, such asking obscene gestures. LOwas also failing to
submit homework and stealingpfn classmates. (Tr. 255-62.)

On March 8, 2010, Dr. Derlikiewics indicatethat O.L.’s behavior continued to
deteriorate over the past feweeks. She showed poor motiwatiand attention. She continued

to eat non-edible objects, exhdal inappropriate laughing, and heaet father’s voice at night.

3 Plaintiff was diagnosed initially as havingteaition deficit hyperactivity disorder (ADHD).
Attention deficit disorder (ADD) is used interchangeably throughout O.L.’s medical history as
addressed by different physicians. Howev&DD” is how an obsolete term. It is instead
referred to as ADHD. Psychiatric Ass’'n., Diagiosnd Statistical Manu&f Mental Disorders

V. 59 (5th Ed. 2013).




O.L. had also falsely reported to the school thatan had broken into her house and raped her.
(Tr. 351-53.)

On April 15, 2010, Dr. Derlikiewics reported that O.L. had been doing very well for the
past month with the exception of difficultgmcentrating in the afteoon. (Tr. 345-47.)

On July 23, 2010, Dr. Derlikiewics reportecattO.L. was feeling fatigued and had not
been doing very well over the past several wegicluding worsenedepression. (Tr. 342-43.)

On August 25, 2010, O.L. struck anotherl,gcommitting third degree assault. On
August 29, 2010, O.L. stole property from a neighbor, committing a Class A misdemeanor. (Tr.
91)

On August 30, 2010, O.L. received a neuropsychological evaluation by Kourtney
Christopher, M.Ed., at the Center for AutisndaNeurodevelopment Disorders. The evaluation
indicated average results in intellect, and below average results in daily living and adaptive
skills, due to emotional and behavioral difficudtie The report also indicated O.L.’s greatest
difficulties were in socialization and commaation, and that O.L.’s social and academic
difficulties were likely due to ADHD. Furtlng her anxiety, depression, and emotional
difficulties could have been negatively affecti her ability to attend to and complete her
schoolwork. (Tr. 296-309.)

On September 23, 2010, Dr. Derlikiewics natieat O.L. was experiencing mood swings,
frustration, and depression upamcrease of Lexapro, and wasequently throwing up. A
Department of Family Services (DFS) workecampanied O.L. to this appointment because she
was stealing from classmates dighting others. The DFS worker indicated that “the mother
has poor insight and great ddtilty in acknowledging extrinsifactors causing problems for
O.L.” (Tr. 340-41.)

On October 7, 2010, O.L. was issued a whkilecexam by the Missouri Department of
Social Services. Her medications includédiderall, for ADHD; Lexapro; Abilify, an
antipsychotic; and Clonidine. (Tr. 372.)

October 8, 2010 correspondence by the ®liss Department of Social Services
acknowledged that O.L.’s mother had complea@din-home services program that was put in
place because O.L. had been seen in a demp®ught a girl upon encouragement by her

mother, and had also stolen pragdrom a neighbor. (Tr. 199.)



On October 12, 2010, O.L.’s mother reportedDr. Thornton that O.L. was frequently
dizzy. She underwent an EKG which was norniat. Thornton thought her dizziness was from
the increased Lexapro and referred O.L.’s mothér. Derlikiewics to discuss it. (Tr. 369.)

On October 13, 2010, Dr. Derlikiewics reportedttd.L. was taking hrd_exapro at night
instead of during the day. This change came &ite. experienced a fainting spell at school the
preceding Monday. O.L reported an increase int&ms, and was crying frequently, but was no
longer feeling blunted as speeviously had. (Tr. 338-39.)

An Individual Education Plan (IEP) nté®y was held October 22, 2010 in which it was
decided that O.L. qualified for speciafiiecation due to entional disturbance. The report
indicated that O.L. did not benefit from dirigat instruction in large groups and that she was
better off in a small group. It also stated she seffémpaired interactions with peers and lacked
social relationships(Tr. 75-79, 310-22.)

On October 25, 2010, O.L. was deaa ward of the state asresult of the August 25
assault charge. (Tr. 323-24.)

On November 16, 2010, O.L. met with Dr. Mildewics for medication management.
His diagnoses included PTSD, Learning Disorbet Otherwise Speddd, Major Depressive
Disorder, and ADHD, inatteive type. (Tr. 335-37.)

On November 23, 2010, the Missouri DepartmehtSocial Services issued a written
service agreement that O.L. was totoaure therapy for one month. (Tr. 200.)

On January 10, 2011, Dr. Derlikiewics repartthat O.L. had not been doing well,
suffering from depression, fatigue, lack of matien, and increased sleeping and eating. He
recommended an increase in Lexapro. (Tr. 549-50.)

On January 27, 2010, Dr. Derlikiewics indicated that O.L showed no improvement since
the last visit. She was being bullied at school, and was subsequently bullying her brother at
home. She was exhibiting physically and verbalbusive behavior dtome and school. (Tr.
546-48.)

In February 2011, Joan Singer, Ph.D., reedvD.L.’s file and conducted a Childhood
Disability Evaluation on behalf of the Socialciety Administration, concluding that O.L. did
not meet a listing. (Tr. 21, 379-83.)



On February 9 and March 10, 2011, Dr. Derkkies reported thaD.L. was doing much
better at home and school. However, he wargcerned about O.L.’s short attention span and
constant fidgeting. She was able to focusdvetith increased Adderall. (Tr. 540-45.)

On May 5, 2011, Dr. Derlikiewics reported tiatl. had not been doing well at home or
school. She reported feeling tirgaeferred to isolate hersednd was experiencing anhedonia,
or the loss of the ability to feel pleasure. iHereased her Abilify, noting he would switch to her
Zoloft if she showed no improvement. (Tr. 538-39.)

On July 19, 2011, Dr. Derlikiewics reportdtat the increased Abilify resulted in
improvement in her depression and fatigu&he was still, however, struggling with short
attention span and some insomnia. (Tr. 536-37.)

On September 14, 2011, Dr. Derlikiewics embtthat O.L. was doing well at home and
school. He noted that her attention spars vimproved with Adderall and refilled that
prescription. (Tr. 533-35.)

On October 4, 2011, Dr. Derlikiecs indicated O.L. was dog well at home and school.
Her mother asked that she begin therapy agaimprove her social skills and learn how to
better cope with her moathanges. (Tr. 530-32.)

On November 2, 2011, Dr. Derlikiewics reported that O.L. was doing well at home but
was struggling with a lack of attention spansahool and failing classes as she was spending
more time in a regular edugan curriculum. (Tr. 528-29.)

On November 28, 2011, Dr. Digwewics indicated that Q. began having suicidal
thoughts two weeks earlier. She regpd lack of motivation and figue. O.L.’s mother decided
to discontinue O.L.’s Abilify. She reportedathO.L. was doing better, although O.L. reported
that her mood fluctuated throughout the day regardless of the Abilify. Dr. Derlikiewics
encouraged O.L.’s mother to keep O.L.@inseling appointment thateek. (Tr. 525-27.)

On January 5, 2012, Dr. Derlikiewics refmmt that O.L. was doing better since
discontinuing Abilify, but was still having probtes with attention span. O.L.’s mother had
missed the scheduled therapy appointment, butssedvould go to the next one. (Tr. 523-24.)

On February 6, 2012, Dr. Derlikiécs reported that the falypwas moving. O.L. had to
change schools and was unhappy about that. (Tr. 521-22.)

On March 15, 2012, Dr. Derlikiewics reportdaat O.L. was having good experience at
the new school and that she was placed in smalsses. He noted that O.L. did not want to



take medication anymore, in which case hernmmy and lunch medications needed to be
administered by the school. (Tr. 518-20.)

On March 20, 2012, O.L. had her initial assesst with social worker Debbie White.
O.L. stated she was there because she wisthedad more friends. Ms. White assigned a GAF
score of 50, indicating “seyus” symptoms. (Tr. 514-17.)

On April 5, 2012, Dr. Derlikiewics reportethat O.L. had been doing well with
consistent medication administration, althogble had decreased appetite. (Tr. 512-13.)

On April 30, 2012, Dr. Derlikievas indicated that O.L. kidbeen doing well at home and
school, although she was reporting intermittent sadn@ds. was tolerating her medications but
with decreased appte. (Tr. 509-11.)

On June 12, 2012, O.L. saw Dr. Thornton for diess and feeling faint. Her mother had
subsequently stopped all of her mental healtdioaions. She had also lost weight. (Tr. 412-
14.)

On June 18, 2012, Dr. Thornton saw O.L. farzeéhess and reported no real changes.
She reported a blacking out ame eye that Dr. Thornton belielgvas a one-time event. O.L.
had not returned to see Dr. Derlikiewics becausemother felt she was currently emotionally
stable. Her mother also thougBtL. might have diabetedtlaough Dr. Thornton disagreed.
(Tr. 405-9.)

On July 25, 2012, Dr. Derlikiewics reported ti@at. was doing well and had lost weight
due to eating healthier. Hprimary care physician was investigating why she was experiencing
episodes of near syncope or taig upon standing up. (Tr. 507-08.)

On September 11, 2012, O.L. was experienciegdaches, dizziness, and weight loss.
Dr. Thornton further reported that O.L. consisiehid her face and that her mother had to force
her to eat. He believed herzdiness might be due to anorezriad that was hidg her face due
to psychosocial issues. (Tr. 394-400.)

On October 31, 2012, Dr. Derlikagcs indicated that O.L.’s mother had been missing
appointments, purportedly as a result of wankd transportation issues. Her mother was
continuing to call for medication refills and was instructed that she would need to bring O.L. in
for complete refills. In the meantime, the schmorted that O.L. had not been receiving her
Adderall and that she was belay and looking oddly, reportinguditory hallucinations, and
making suicidal statements. The school psitist evaluated her drreported no immediate



danger. O.L’.s mother had stated initially tRat’.s psychiatric medications improved with her
hallucinations and depression. eSalso reported that Dr. Thaon believed O.L.’s psychiatric
medications were to blame for the near famtspells, which is whyhe unilaterally stopped
O.L.’s medications. OL.’s mother, however, svatill requesting medation refills without
telling Dr. Derlikiewics that shbad discontinued them. OL’.s methstated she did not want to
restart O.L. on any medications and that wasgimg psychiatrists. Her care was transferred to
Maria Pimental-Yager, M.D., a psychiatrist. (Tr. 504-06.)

O.L. had a new patient visit with Dr. Yager on December 6, 2012. Dr. Yager reported
that O.L. had been feeling sad, crying frequentbplating herself, feeling unable to feel
pleasure, and frequently feeling tired since being off her m@ehsafor two months. O.L.’s
mother reported that although O.L. was havéuicidal thoughts abowt month ago, she had
been feeling better since and was not as hypeeacti.L.’s mother continued to supervise O.L.
closely. She reported that O.L was earning mostly A’s in her special education classes, with the
exception of her regular education class&ghile O.L.’s schoolwork was okay, she was still
disorganized, misplaced things frequently, and féug@t daily activities. O.L. also complained
of hyper-vigilance; she felike somebody was watching her ornted to hurt her, and that she
had been hearing voices and seeing shadows.fatteer had inappropriately touched her when
she was eight years old, and he was now in j@it. Yager reported that O.L. witnessed her
mother being beaten up a lot @hshe was six years old, andilseen her mother’s boyfriend
try to drown her mother. While O.L.’s motherdha history of marijuana and alcohol abuse, she
had been drug and alcohol free fhree months, except for a beer she had consumed that day.
Dr. Yager’s diagnosis included & Depressive Disorder, PTSBnd a history of ADHD. She
wanted to rule out sociahnxiety, and assignedGAF score of 50. Shestarted her on Lexapro.

(Tr. 386-92.)

On January 7, 2013, Dr. Thornton reported teahad been unable identify a specific
cause for O.L.’s dizziness. He further repdst“[m]y hope is thatmom will get her into
counseling or for some psychosocial emotional screening.” (Tr. 385.)

On February 5, 2013, Dr. Yager indicated thdt.®.mother called taeport that she had
removed O.L. from all of her medications becasise was fainting or feeling dizzy. (Tr. 384.)

On February 19, 2013, O.L. had a counseling appointment with Marilyn Sue
Frankenbach, LCSW. O.L. stated that she thotlghtippointment was a waste of time and that



she did not want to be there. O.L. reportedt she did not like artlass, her only regular
education class, because thereent®eo many students in the class, which made her nervous. She
reported that the other students laughed afdrdseing ugly. Ms. Frankenbach further reported
that O.L. was not currently taking any meations. Ms. Frankenbach’s diagnosis included
Major Depressive Disorder, Anxiety, histoof ADHD and a GAF sare of 55, indicating
“moderate” symptoms. Ms. Frankenbach encourd@¢d and her mother to begin with family
therapy sessions and work towandividual sessions. (Tr. 580.)

On February 26, 2013, O.L. was issuechtiendance probation agreement by her school
for poor attendance during the 2012-2013 academic year. (Tr. 523.)

On March 12, 2013, O.L. met with Ms. Rkenbach and discussed her difficulty with
feeling withdrawn, sadrritable, anxious, and worried. (Tr. 581.)

On March 28, 2013, O.L. met with Dr. Yager to discuss her medications and current
experience. O.L. reported that she waseging well, feeling in a good mood, but still
experiencing dizziness but notgseng out. Dr. Yager assigned a GAF score of 56, noted that
she was still hiding her face behind her haird increased her Zoloft. (Tr. 581.)

On April 25, 2013, Dr. Yager reported that Ocbntinued to do well at home and school,
experiencing no behavior problems, and thatrtheod and anxiety were undeontrol. She still
did not have many friends and continued to notire#tte school cafeteria. However, she could
speak in front of the class. Dr. Yager noted slas not hiding her fadeehind her hair during
this appointment and assigned a GAF score of 59@(.. stated that she would be continuing
with Ms. Frankenbach for counseling. (Tr. 581In May 2013, Dr. Yager assigned a GAF score
of 55. (Tr. 20-21, 568.)

O.L. was hospitalized at Blessing Hospitam May 23-31, 2013, for cutting herself on
her arms and legs for the past year. On Bayshe was assigned a GAF score of 30, indicating
behavior that is considerahilyfluenced by delusions or halimations, ... serious impairment in
communication or judgment, ... inabilitg function in almost all areas(Tr. 559-65.)

On June 7, 2013, Dr. Yager reported that O.L. had been doing well, including her eating
and sleeping. O.L. reported that before hespitalization, she begdeeling suicidal after
learning that her friend on Facelobad died from drowning. O. reported that since being

released from the hospital, she was able to leamer feelings with @ping mechanisms such as



breathing, screaming, counting, drawing, and talkingeloaunt and grandmother. He assigned
a GAF score of 55. (Tr. 567.)

On August 23, 2013, Dr. Yager noted that O.L. had been feeling depressed for the last
two months, including experiencing moodinessulile sleeping, and extreme anxiety while out
with other people. She continued to expereedizziness. Dr. Yagessigned a GAF score of
50. (Tr.589-92.)

ALJ Hearing

O.L. testified to the followig at a hearing before an ALJ on June 13, 2013. She was 14
years old and lived with her mother, grandmothent, cousin, and brother. She attends special
education classes for all classes éi. Her special education ct@s have a six-to-one student/
teacher ratio. She gets extra help from a teacher that reads to her. She is not assigned
homework. She understands that slas ADHD. It makes her hypand unable to sit still. She
has friends at school, but does get together with them outside of school. (Tr. 608-10.)

She sees a therapist, but does think it has helped. Shakes Zoloft, which helps with
her depression but does not alleviate it entirely. She still gets sad at least once every two days.
She enjoys drawing, singing, and watching TV. (Tr. 614-19.)

O.L.’s mother also testifieth the following. O.L. has been diagnosed with depression,
behavioral issues, PTSD, and a learning disorddr She takes an antidepressant and a mood
stabilizer. She was placed on these medications after being hospitalized for cutting herself. She
has been on and off these medications, andois back on them. (Tr. 631.) O.L. was
discharged early from the hospital becauseditbiad would not provide coverage additional
because she was no longer suicidal. (Tr. 630-31.)

O.L.’s mother testified that O.L. is incalple of going anywhere on her own, except for
the nearby gas station. She hasiety attacks and thinks peogee following her. She does all
of O.L.’s grooming, including bathing, shavingdataking care of her hygiene during menstrual
cycles. O.L. is afraid to use kitchen apptas to cook for herself, but can operate the

microwave and the toaster oven. (Tr. 636-42.)
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[Il. DECISION OF THE ALJ
On August 29, 2013, the ALJ decided that @Quas not disabled. (Tr. 13.) The ALJ

found that O.L. had the severe impairment&\DHD, Depressive Disort, Learning Disorder,

and PTSD. However, the ALJ found thatesklid not meet the listing of emotional
disturbance/mood disorder, becailere was no evidence of @aoad disorder characterized by a
disturbance of mood, accompanied &yfull or partial manic orepressive syndrome. Id.
Further, the ALJ found O.L. did nbiave an impairment or comiaition of impairments listed in

or medically equal to one contained in thetibigs, 20 C.F.R. part 404ubpart P, appendix 1.

(Tr. 16-17.)

The ALJ next evaluated functional equeace, finding “marked” limitations in
interacting and relating to lérs; “less than marked” limitians in acquiring and using
information, attending and completing tasks, abdity to care for heedf; and, no limitation in
moving about and manipulating objects. Id. Bhie concluded that because O.L. had only one
“marked” area of functioning, her impairmentsd ciot functionally equathe severity of the
listings. (Tr. 27.)

V. GENERAL LEGAL PRINCIPLES

The court’s role on judicial review of @hCommissioner’'s decision is to determine

whether the Commissioner’'s findings complytiwthe relevant legal requirements and are
supported by substantial evidence in the recora abole. Pate-Fires v. Astrue, 564. F.3d 935,

942 (8th Cir. 2009). “Substantial evidence isslehan a preponderance, but is enough that a
reasonable mind would find it adequate to supgf@tCommissioner’s decision.” _Id. As long
as substantial evidence supports the decidioa, court may not reverse it merely because
substantial evidence exists irethecord that would support ardrary outcome or because the
court would have decidetthe case differently. Sd€rogenmeier v. Barnhgr294 F.3d 1019,
1022 (8th Cir. 2002).

In determining whether a claimant undee thge of eighteen iglisabled, the ALJ

undertakes a sequential three-step evaluationC.B(R. 8 416.924(a). The first three steps are
to (1) inquire whether the claimant is engageduhbstantial gainful actity, (2) decide whether
the impairment or combination of impairments is severe, and (3) determine whether the claimant

has an impairment or impairments that meetdiocadly equal, or funioonally equal a listed
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impairment. _Id. A claimant will not be cadsred disabled unless she meets the requirements
for each of these three steps. Id.

If a child has a severe impairment or conaltion of impairments that does not meet or
medically equal any Listing, the Commissioner wlidicide whether the claimant has limitations
that “functionally equal the listings” of diskatg conditions promulgated by the Commissioner.
See 20 C.F.R. § 416.926a(a). To functionally ethualistings, the impairment or impairments
must be of listing-level severity. Id. In othwords, to be entitled to benefits, the claimant’s
impairments must be in “marked” limitatioms two domains of functioning or an “extreme”
limitation in one domain of functioning. Idqudson ex rel. Jones v. Barnhart, 345 F.3d 661,
665 (8th Cir. 2003).

There are six domains of functioning: (1) aicipng and using information; (2) attending

and completing tasks; (3) interacting andatiag with others; (4) moving about and
manipulating objects; (5) carinfpr oneself; and (6) healtland physical well-being. 20
C.F.R. 8 416.926a(b)(1)(i)-(vi). A child has anked limitation in a doma if the impairment
“interferes seriously” with the child’s ability tcndependently initiate, sustain, or complete
activities. 20 C.F.R. 8§ 416.926a(e)(2). An extreme limitation “interferes very seriously” with the
child’s ability to independently initiate, stain, or complete activities. 20 C.F.R. 8
416.926a(e)(3).

When evaluating a claimant’s ability torfiction in each domain, the Commissioner asks
for and considers information that will help amswer the following questions: What activities
can the child perform? Whattagties is the child unable tperform? Which of the child’s
activities are limited or restricted comparedother age-equivalent children who do not have
impairments? Where does the child have difficwith activities — at home, in childcare, at
school, or in the community? Does the child have difficulty independiaititing, sustaining,
or completing activities? What kind of help ddke child need to do activities, how much help
is needed, and how oftes it needed? 20 C.F.R. 8§ 416.926a(b)(2)(i)-(vi).

These questions are not, singularly, or as a whole, the only faseis to determine
whether or not a child has a “marked” otrexe limitation. 20 C.F.R§8 416.926a(e)(2), (4)(I).

If applicable, test scores can be used imlgimation with other dctors, observations, and

evidence to determine the level of impairmend. “Marked” or “extreme” limitations as
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defined by test scores are not automatically camduif additional evidence in the record shows
a pattern of behavior inconsistent wilese scores. See 20 C.F.R. § 416.926a(e)(4).

V. DISCUSSION
Plaintiff argues that the ALJ erred in findifigss than marked” limitations in the domain

of acquiring and using informatn, attending and compieg tasks, and caring for herself. She
argues the ALJ erred in determining that wig@ih. is taking her medication, she is “able to

function reasonably well and her mood, sleep, amitentration improve.” This court agrees.

1. Acquiring and Using Information

Plaintiff argues that the ALJ erred in finditigss than marked” limitations in the domain
of acquiring and using inforntian. The court concludes substial evidence does not support
the ALJ’s finding that O.L. has “less than marked” limitations in the domain of acquiring and
using information.

The domain of acquiring and using informatrefers to how well a child learns and uses
information. _See 20 C.F.R. § 416.926a(g). Adolesceimould be able emonstrate what they
have learned in academic assignments andis® what they have learned in daily living
situations without assistance. See 20 C.F.RL&926a(g)(v). Adolescents should also be able
to express simple and compligdeas, use increasingly complinguage, and apply these skills
in practical ways that will Hp them enter the workplacetaf finishing school._Id.

The ALJ's determination that O.L.’s impairmeimtghis domain are "less than marked" is
based primarily on a teacher evaluation, a statecggaraluation, and one GAF score. It fails to
mention much evidence that is contrémythese evaluations and GAF score.

An ALJ is not obliged to explain all the eeidce in the recordCraig v. Apfel, 212 F.3d
433, 436 (8th Cir. 2000). Failure to referermcenatter in the opinion on which she made her
determination does not mean the ALJ failed to ozlythe evidence. Howewnehis does not give
an ALJ the opportunity to pick and choose only evidence in the record supporting her

conclusion._Taylor v. Bahart, 333 F. Supp. 2d 846, 856 (E.D. Mo. 2004) (quoting Robinson v.
Barnhart, 366 F.3d 1078, 1083 (10th Cir. 2004)) €ALJ is not entitled to pick and choose
from a medical opinion, usingnly those parts that areviaable to a finding of non[-
]disability.”); Marnell v. Barnhart, 258. Supp. 2d 1052, 1082 (N.D. lowa 2003) ("The ALJ's
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failure to substantiate his cduosions adequately constitutes error.") As the Eighth Circuit
noted:

An ALJ may have considered and for valid reasons rejected the ... evidence
proffered...; but as [the ALJJlid not address these maste[the court] is unable

to determine whether any such rejection is based on substantial evidence. Initial
determinations of fact and credibility are for the ALJ, and must be set out in the
decision.

Jones v. Chater, 65 F.3d 102, 104 (8th Cir. 199&g;also Taylor 333 Supp. at 856. In doing
so, the ALJ will fulfill his duty to provide sufficignmreasoning for his opinion so a fair and just
determination can be made on review.) See Bkrraris v. Heckle28 F.2d 582, 587 (2d Cir.

1984) ("Every conflict in the recd [need not be] reconciled byettALJ; the crucial factors in
any determination must be set forth with sufficispécificity to enable [the reviewing court] to
decide whether the determinatiorsigoported by subsigal evidence.")

While there is some evidence that indicdtess than marked” limitation in this domain,
there is considerable evidence that the ALJ failaddress. In this casthe ALJ points to the
February 2010 evaluation by O.L.’s teachers where only slight limitations were established with
respect to this domain to the exclusion ather evidence in the record reaching opposite
conclusions. Plaintiff contends that this is inconsistent with O.L.’s recorded current instruction
level which indicates that albugh O.L. was in the seventh geashe was functioning at a fifth
grade reading level and fourth grade writtkenguage level. Plaintiff argues that this
inconsistency is one way to show a “markeditation, i.e., being “a anhdardized test score
between two and three standard deviatitbebow the norm for the test.” 20 C.F.R. 8
416.926a(e)(2). In_Taylor, theowrt found that the claimant’substantial deviation from
placement to performance indicatéldat it was impractical to believe that an adolescent
functioning two to three gradevels below her current grade svaot experiencing functional
deficiencies in the domain regardingldéfpto learn. 333 F.Supp.2d at 857.

Further, the ALJ points to the state aggerevaluation completed by Dr. Singer, who
found that O.L. had “less than marked” limitats in this domain. This evaluation is not
substantial evidence déss than marked limitations inishdomain because the state agency
evaluation does not cite additional record emice demonstrating a “less than marked” limitation

outside of the aforementionedacher evaluation. Accordingly, because the teacher evaluation
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has been determined as inconsistent with dtieer record evidence available, the same can
likewise be said for thstate agency evaluation.

Finally, the ALJ gives great weight to tAF score of 55 asseskby Dr. Yager, which
suggests that O.L. “is not as limited as her mo#tieged.” (Tr. 21.) Té ALJ, however, failed
to mention that this score was only one of riotal scores assigned @L. by various treatment
providers over the course of fiyears, of which less than haliiggest that O.L. was functioning
at an appropriate level(Tr. 280-88, 11/10/08, GAF 50; T614-17, 3/20/12, GAF 50; Tr. 386-
92, 12/6/12, GAF 50; Tr. 581, 3/28/13, GAB; Tr. 581, 4/25/13, GAF 59-60; Tr. 20, 21, 568,
5/13, GAF 55; Tr. 559-64, 565 5/28/13 GAF 30; %67, 6/7/13 GAF 55]r. 589-92, 8/23/13
GAF 50.) The ALJ failed to explain how ehcompared, contrasted, and dismissed the
differences in O.L.’s GAF test scores, whittdicate an improper detaination of a lesser
limitation in functioning. _Span ex rel. R.€. Barnhart, 2004 WL 153586 at *9 (E.D. Pa. May

21, 2004) (ALJ's determination of a claimantlevel of function was not supported by

substantial evidence because of the ALJ’s faitarexplain how he wghed and discounted the
significance of the claimant'score). The ALJ failed to acknéadge that O.L.’'s GAF scores
were evenly split on functionality.

The ALJ also neglected to acknowledge theord evidence demonating that for years
O.L had a “marked” limitation in this domain. Thigluded the failure taddress the standard
set forth in SSR 09-1p which states:

If a child needs a pson, medication, treatmentwdee, or structured, supportive
setting to make his functioning possibletorimprove the functioning, the child

will not be as independent as same-age peers who do not have impairments. Such
a child will have a limitation, even if his functioning well with the help or
support. The more help or support of &myd that a child eceives beyond what
would be expected for children thensa age without impairments, the less
independent the child is in functioningnd the more severe we will find the
limitation to be.

SSR 09-1p. Other record evidence reachespipesite conclusion than the opinions expressed
in the teacher and state agereyaluations. As set forth iIB8SR 09-1p, a child receiving
modified supportive settings, ew though performing well withithem, is considered to be

lesser-functioning than peers heeagnd the more support received indicates the severity of the

limitation.
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In this case, the record evidence shows thht Ras been in special education for years.
In eighth grade, she was spending 605 minutesmeek in a specialdeication classroom and
was receiving co-teaching when in the regualassroom. She was receiving special education
services in all subjects with exception of.arin ninth grade, she was spending 1350-1575
minutes per week in special education and aimam of 225 minutes pewveek in a regular
classroom. (Tr. 206.)

O.L. receives accommodations in oral reading of assessments, gets more time to
complete assessments, uses a calculator in math, and is tested in small groups for
state testing. In general, O.L. hasferential seating, &her provided notes,
extended time to complete things, allowed multiple sessions to complete things,
has tests read to her, uses a calculator, has directions given to her a variety of
ways, is given oral cues/prompts, has an assignment notebook, is given positive
reinforces, has repeatedviewvs and drills, has freqoe reminder of rules, is
checked often for understanding and review, is given extended time to give oral
responses, and is allowed frequiergaks or variety in activities.

(Tr. 21, 222-23.)

The record evidence indicates that for yeals @as received escorts with a caretaker to
and from classes in different céasoms. It further indicates that while O.L. is doing well in her
special education courses, she is failing artoméy regular education class, which had been her
best and favorite subject. (Tr. 201-03.)

Upon review of the entire record, the courhcdaodes there is a considerable amount of
substantial evidence suggesting a marked limitatidghisndomain. In lighof the record and the
ALJ’s failure to explain her reliance on cert@widence to the exclusion of contrary evidence,
the court concludes substahtevidence on the record asadnole does not support the ALJ’s

position.

2. Attending and Completing Tasks
Plaintiff argues that the ALJ erred in findifigss than marked” limitations in the domain
of attending and completing tasks. The cawohcludes that substantial evidence does not
support this finding.
The domain of completing tasks refers to hewll a child is able to focus and maintain
attention, and how well she is able to begiarry through and finish activities, including the

mental pace at which she performs activitiad ¢he ease of changing activities. 20 C.F.R. 8
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416.926a(h). Adolescents should be able toipageasingly longer attention to presentations

and discussions, maintain concentration while reading textbooks, and independently complete
and plan long-range academic projects. Iddolescents should be able to organize their
materials and plan to complete assignmentajntain concentration on tasks for extended
periods of time, and to not distract peerderdistracted by them. 20 C.F.R. § 416.926a(h) and
SSR 09-4p.

Similar to the domain of acquiring and usingprmation, the ALJ does not cite relevant
record support for her conclusion, nor does sleencile her opinion withubstantial evidence to
the contrary. The record indicates O.L. exhisgsere problems at schoélor instance, O.L.’s
2012 IEP states that she has “trouble focusinpéngeneral educationadsroom,” “has trouble
focusing on work for a long period of time,” “hssues with transitionsnd coping with sudden
change in her life,” and the “amount of individwatention required [by O.L.] disrupts [the]
teachers ability to provide quality instructiondthers.” (Tr. 211, 225, 230.) Her seventh grade
teacher noted that O.L. “seems to emotionally redeske attention from staff.” (Tr. 96.) There
are also a number of notes from O.L.’s teachdsessing O.L.’s failure to turn in assignments
resulting in her continued failuad multiple classes. (Tr. 255-62.) The record therefore presents
a substantial amount of evidence ttret ALJ failed to acknowledge.

The ALJ gives great weight to the state ayyeavaluation by Dr. Singer. Dr. Singer’s
report indicates that within this domain, OsL.teacher “reports a serious problem with
organizing own things or schoahaterials. Teacher also imdies an obvious problem with
focusing long enough to finish assigned activaty task, carrying out multistep instructions,
completing class/homework assignments andhateting work accurately without careless
mistakes. These problems are noted to occur éekTr. 380.) While Dr. Singer categorizes
the above observations in the “less than marlagaion, when viewed in light of the fact that
O.L. is having these problems within the sttre and environment provided to her through her
IEP, it is apparent thatéhseverity of her limitation is heightened. See SSR 09-1p.

The ALJ points to Dr. Yager's GAF score % as indicating only a slight limitation in
this domain. However, as egmhed in domain one, the ALJ faiis acknowledge the other eight
GAF scores assigned over the years by O.Leating physicians, of vith less than half fall
within the moderate functioningange. As previously mentioned, because this score is not
consistent with the evidence ththe ALJ failed to mention, ith®uld not have been given great
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weight in contrast with the other leds®h-moderate-functioningscores, and does not
substantially support éhALJ’s conclusion.

As previously stated concernimigmain one, it igrror for the ALJ to fail to substantiate
her findings and to not reference and explain éxclusion of contrary evidence. For these
reasons, there is not substanéigidence on the record to suppibie ALJ’'s conclusion that O.L.
has “less than marked” limitations in this domain.

3. Caring for Hersdlf

Plaintiff argues that the ALJ erred in findifigss than marked” limitations in the domain
of caring for herself. The court concludedstantial evidence does ratpport this finding by
the ALJ.

The domain of caring for oneself consgldnow well a child maintains a healthy
emotional and physical state, including howllvechild satisfies her physical and emotional
wants and needs in appropriate ways. Thisuthes how the child cop&gth stress and changes
in the environment and how well the child takese of her own health, possessions, and living
area. 20 C.F.R. § 416.926a(k); SSR 09-7p.

Similar to domains one and two, the ALJ ignoeeglence in her determination that O.L.
suffers “less than marked” limitations in this doméFirst, the regulationspecifically address
self-injurious actions such as self-harm asdcide attempts in this domain. For example,
“impaired ability in this area is manifested byldee to take care of these needs by self-injurious
actions.” 20 C.F.R. Pt. 404, Subpt. Rpp. 1, § 112.00(C)(4)(a). Section 416.926a(iv)
specifically lists examples of limitations within this domain, including “engages in self-injurious
behavior (e.g. suicidal thoughts or actions, self-inflicted injury, foiseg to take medication) . . .

Here, O.L. had exhibited all ke of these specified examples of limitations over the past
several years. She expresseiucidal thoughts, staments and ideations in November 2011,
October and November 2012, and June 2013. 386-92 504-06, 525-27, 567.) Additionally,
she was hospitalized Btessing Hospital from May 23-31, 2013 foutting herself. These facts
were not mentioned or weighed in the ALJ'sropnh. As stated previously, the ALJ does not

have the discretion to disregard congriacts and reasamg in her decision.
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As support for her decision, the ALJ agapoints to the February 2010 teacher
guestionnaire wherein O.L.’s teachers believed tthattregarding caring fdherself, O.L. had an
obvious problem handling frustration appropiteand only slight to no problem in all
remaining areas. The ALJ continued, “althoughdlaémant’s mother alleged that the claimant
has significant deficits in this area, the oWeewidence, including mental status examination
finding, does not support that the claimant’s limitatians as significant as the mother alleged.”
(Tr. 26.) The ALJ fails to state why shescliedited O.L.’s mother’s allegations.

To support her conclusion, the ALJ again cites Dr. Singer’'s state agency evaluation and
Dr. Yager's GAF score of 55. As previously rtiened, this evaluation is insufficient to support
a “less than marked” limitation in this domain tag evaluation references no further evidence
that points to such a finding other than thacteer evaluation. Becauseetteacher evaluation is
inconsistent with substantial evidence to the @yt the evaluation is insufficient to stand as
substantial evidence. Further, the GAF scarepreviously mentionedyas not considered in
light of the large number of contrary scores, wad therefore improperly afforded great weight.

The ALJ further fails to explain her decision to disregard the kinds of limitations
mentioned in section 416.926a. One suchitdtion, section 416.926a(i), exists where the
adolescent “continues to place non-nutritive or ibkedobjects in the moht(e.g., dirt, chalk).”
The record evidence indicateatlO.L. engaged in such behawvin 2010, including eating pens,
pencils, rubber bands, and lead. (Tr.7B5-255-62, 310-22, 351-53.) Another such limitation,
section 416.926a(iii), exists whereethdolescent “does not feed, shgetoilet, or bathe self age-
appropriately.” The record includes several statements of the mother’s concerns and difficulties
with O.L.’s failure to tke care of herself, including herlstiaving to selecO.L.’s clothing, and
assist with bathingrad hygiene. (Tr. 641-42.Y0.L.’s mother had O.L. placed on birth control
because she was not maintaining her hygienagltver menstrual cycles. (Tr. 512-13.)

Finally, the ALJ does not acknowledge theitation described in section 416.926a(vii),
where the adolescent “has disturbances imgabir sleeping patterns.” The record evidence
shows O.L.’s inconsistent sleeping pattersgecifically in November and December 2009,
January 2011, July 2011, November 2011, December 2012, and August 2013. (Tr. 361-63, 386-
92, 525-27, 533-35, 549-50, 589-92.) Moreover, O.L.toimsistent eating patterns and weight
fluctuations are documented in January 20drjl 2012, June and July 2012, September 2012,
and June 2013. (Tr. 394-400, 412-14, 507882-13, 549-50, 567.) The record evidence
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further showed that Dr. Thornton questionedethler she may have anorexia because she was
experiencing dizziness and notieg or drinking well. (Tr. 394-400.Dr. Yager also noted that
O.L. had lost 55 pounds during in December 202. 386-92.) Such evidence is not discussed
by the ALJ.

Because the ALJ fails to explain any rejentof the aforementioned facts and testimony
that support a conclusion contrary to her gieci, the ALJ's determin@an that the claimant

suffers a “less than marked” limitation in tliiemain is not supported by substantial evidence.

4. Ability to Function Reasonably Well When Taking M edication

Plaintiff argues that the ALJ erred in finding that, when O.L. is complaint with
medication she is able tauriction reasonably well, and hemood, sleep and concentration
improve. (Tr.19.) The court concludes substhmetvidence does not suppthis ALJ finding.

Similar to the above three domains, the Aflails to indicate consideration of the
substantial evidence coaty to her conclusion. In suppoplaintiff cites SSR 09-7p, which
states “[w]e do not consider a child fully respduesifor failing to follow prescribed treatment.”

It further states “we must consider whether ¢hisra “good reason” for ¢hfailure to follow to
prescribed treatment. For exampfethe child’s caregiver believes the side effects of treatment
are unacceptable . . . we would find that thera good reason for not following the prescribed
treatment.” SSR 09-7p.

The record indicates that, laftugh O.L. experienced spikes in her increased ability to
function adequately with changes and replacameh medications, these improvements were
short-lived, and did not completely remedyer limitations. Such improvements were
accompanied with substantial advessge effects, such as dizzindgkat lead to episodes of near
fainting. (Tr. 384, 412-14, 580-81, 631Jhe dizziness had been refgal to O.L.’s treating
physicians by her mother and her school; they indicatside effect that was not outweighed by
the benefits of the medication. SedTyv Astrue, No. 4:11-CV-766 CDP, 2012 WL 4092457,
at *31 (E.D. Mo. Sept. 17, 2012) (jmaut of the child can make tliecision that side effects of
the medication are not outweighed by the inconsigienefits of adhering to such treatment).

For these reasons, there is not substastimence in the recortb support the ALJ’s
conclusion that when O.L. is complaint with aiwation she is able tiunction reasonably well

and her mood, sleep and concentration improve.
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V1. CONCLUSION
For the reasons set forth above, the court lcoles that the decisioof the ALJ is not

supported by substantial evidence in the rea@sda whole and is not consistent with the
Regulations and applicable law. The decisminthe Commissioner of Social Security is
reversed under Sentence Foutled Social Security Act and remanded to the Commissioner for
further proceedings consistent with this opinion. An appropriate Judgment Order is issued
herewith.

& David D. Noce
UNITED STATESMAGISTRATE JUDGE

Signed on August 24, 2015.
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