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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

JOSEPHMVIURCHISON,
Plaintiff, No.2:14CV 102DDN
V.

KARMA NIEMEYER, et al.

N~ O e e e

Defendants.

MEMORANDUM REGARDING SUMMARY JUDGMENT

This action is before the court dhe second motion of defendants Karma

Niemeyer, Melanie Powell, Michael Weis)ychTheresa Salmons for summary judgment.
(Doc. 66). The parties have consented to the exercise of plenary authority by the
undersigned United States Magistrate Judge pursuant to 28 U.S.C. 8§ 636(c). (Doc. 19).
The court heard oral arguments on this madteSeptember 22, 2017. For the following
reasons, the motion is granted.

|. BACKGROUND
In his first amended complaint, ptff Joseph Murchison alleges he was
incarcerated by the Missouri DepartmentQdrrections at the Ntheast Correctional

Center ("NECC") at all times relevant to thasvsuit. (Doc. 50 at 1.) On November 14,

2013, he alleges he was attacked by angthsoner, which left himwith an injured fifth
digit on his left hand ("little fager"”). He alleges this "fingevas bent or unable to flex,
and [was] left at a roughly 20 [degree] angb the rest of his fingers. The bend in
Plaintiff's finger is at the wg end or Ist joint in the dit," with resulting swelling and

pain. (d. at T T 11, 12). Plaintiff alleges that the defendant NECC medical personnel
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were deliberately indifferent to his seriongedical needs, in violation of the Eighth
Amendment to the Unite8tates Constitution.

On October 31, 2014, plaintiff commestthis action unde42 U.S.C. § 1983
against defendants Corizon Medical ServisESCC Medical Director, Jane Doe Nurse,
Jane Doe Nurse #1, Jane éDblurse #2, Jane Doe Nurg8, James Hurley, George
Lombardi, Missouri Department of CorrectioRggional Health Services Director, and
Corizon Medical Services Regional Medical i@, all in their indvidual and official
capacities. (Doc. 1.) On January 5, 20DBstrict Court Judge Jean C. Hamilton
dismissed the claims against defendadorizon Medical Sgice NECC Medical
Director, James Hurley, George Lombardisbburi Department of Corrections Regional
Health Services Director, and Corizon Medi&=rvices Regional Medical Director, in
their individual and official cagities. (Docs. 6, 7.) Otme same day, Judge Hamilton
also dismissed the claims against Jane Naeses #1-3 and Johidoe Nurse in their
official capacities. I@.) On March 13, 2015, plaintiff prvided the names of the Jane and
John Doe Nurses as Karma Niemeyer,laiee Powell, Michael Weis, and Theresa
Salmons. (Doc. 13.) This court correctd@ identities of the remaining defendants
accordingly. (d.)

Plaintiff filed his first amended compte on September 72016. (Doc. 50).
Remaining for disposition are the following claims:

(1) Count I, alleging a failure to usadequate procedures with deliberate
indifference against defendants eNieyer, Powell, Weis, and Salmons
(Doc. 50 at 11 36-49) and

(2) Count Il, alleging intentional ihftion of emotional distress against
defendants Niemeyer, Powell, Weis, and Salmotts.a{ 11 50-63).
These Counts are against ttespective defendants in their individual capacities only.
(Doc. 7). Plaintiff seeks moinal damages, compensatatgmages, punitive damages,
attorney fees, and costs. (Doc. 50 at 13-14).
Defendants filed their first motion for sumary judgment in January 2016, but it

was denied without prejudice upon the agrednoérihe parties because of a variety of
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delays in the discovery press. Defendants renewed thabtion for summegy judgment
on June 20, 2017. (Doc. 66).

[I.SUMMARY JUDGMENT PRINCIPLES

Summary judgment is propéf there is no dispute of material fact and reasonable
fact finders could not find ifavor of the nonmoving party.Shrable v. Eaton Corp., 695
F.3d 768, 770 (8th Cir. 2012%e also Fed. R. Civ. P. 56(a). The party moving for
summary judgment must demonstrate the aleseha genuine issue of material fact and
that it is entitled to judgment as a matter of la@elotex Corp. v. Catrett, 477 U.S. 317,
327 (1986). A fact is “material” if it couldffect the ultimate diggsition of the case, and
a factual dispute is “genuine” if there is stapdial evidence to support a reasonable jury
verdict in favor of the nonmoving partyRademacher v. HBE Corp., 645 F.3d 1005,
1010 (8th Cir. 2011 The court must viewhe evidence ithe light most favorable to the
nonmoving party and accord it the bénhef all reasonable inferencesScott v. Harris,
550 U.S. 372, 379-80 (2007 he burden shifts to the naneving party to demonstrate
that disputes of fact do exist only aftae movant has made its showindg.

Motions for summary judgment are tygdigaruled on showing®f evidence by
affidavit. However, affidavits “shall be mada personal knowledgshall set forth such
facts as would be admissible ewidence, and shall show affiatively that the affiant is
competent to testify to the matters stateeréin.” Fed. R. Civ. P. 56(e). “When an
affidavit contains an out-of-court statemeftered to prove the truth of the statement
that is inadmissible hearsahe statement may not be usedsupport or defeat a motion
for summary judgment.’Brooksv. Tri-Sys., Inc., 425 F.3d 1109, 1111 (8th Cir. 2005).

1. UNDISPUTED FACTS

The record establishes that, unless otisrwstated, the following facts are without

genuine dispute. Plaintiff was a prisonecarcerated by the Missouri Department of
Corrections ("MDOC") at th&lortheast Correctional Centeom November 14, 2013, to
May 12, 2014. (Doc. 68 at ). During this time, Corizon, LLC, was under contract
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with the State of Missouri tprovide medical care to MDOfrisoners, and employed at
NECC defendants Karma Niemeyer and MataRowell as Licensed Practical Nurses,
defendant Michael Weis as a part-time;naeded Nurse, and &tesa Salmons as a
Licensed Practical Nurse on temporary assignment to NECC. (Doc. 68 at 11 2-6).

On November 14, 2013, plaintiff waaviolved in a physical altercation with
another prisoner. (Docs. 68, 72, and 7§ &). NECC officers itervened and sprayed
pepper gas on plaintiff in order to stop the aéon. (Doc. 68 at  8). After this use of
force, the officers ordered plaintiff to be pbacin administrative ggegation (“ad-segq”).
(Docs. 68, 72, and 78 at Y.9Before being placed in &g, and pursuant to NECC
Standard Operating Procedufl1-39, defendant Niemeyexamined plaintiff for the
presence of any acute illnesses or injutiiest would preclude ad-seg confinement.
(Docs. 68 and 72 at 1 181 During defendant Niemeys evaluation, plaintiff
complained of an injury t@nd bleeding from the inside diis lower lip, a sore left
elbow, and a sore left little finger. (Docs. &3d 72 at { 16). Plaintiff reported that he
had a history of exercise-inded asthma and defendant Negrar noted he was short of
breath and having difficulty breathing. ¢Bs. 68 and 72 at § 17). Plaintiff was
handcuffed for the entirety of defendant Negrar's assessmen{Docs. 72 and 78 at
8).

Defendant Niemeyer recorded the follogifindings in plaintiff's chart: he had
two pea-sized, H shaped open areashe inside of his lip nedhe skin fold at the base
of his bottom row of teeth; he had mild eryteewith no visible or palpable edema to his
left elbow; he had no erythemadema, open areas obvious deformityto his left little
finger; and although he exhibited pain aniffreess with movement of that finger, he
retained a passive full range of motion in {Docs. 68, 72, and 78 at { 18). To test
plaintiff's injured finger, defendant Niemey&ok his hand and madeinto a fist to
ensure that she did not heary crunching, rubbing, poppingr grinding in the finger.
(Docs. 68 and 78 at®P). She did not note in the medl chart any swelling, redness, or
complaint that plaintiff couldhot move it on his own. (Dsc 68 and 78 at {1 20-21).

Plaintiff alleges that regardless of defenddi@meyer’s records antéstimony, she failed
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to conduct a full evaluation of ini or determine whether he hadive range of motion.
(Docs. 72 and 78 at | 7, 18)-21). However, he did nptovide any further details or
evidence in the record taigport this allegation. 14.)* Plaintiff also argues that Nurse
Niemeyer told him there was nothing she couldatw that he just had to “deal with it”
until it healed or stopped hung on its own. (Doc72 at 1 4). Plaintiff argues that when
he asked defendant Niemeyer for pain mdaoa she told him to wait for the sick call
and fill out a Medical Services Request. (Doc. 72 at 1 5).

Although plaintiff alleges he believedshinjury was an emsrgency situation,
defendant Niemeyer determintt plaintiff's complaints, including his injured left little
finger, was not an emergency. (Doc. 68 a#dfDocs. 72 ath 78 at I 25). Accordingly,
she did not report that he had any urgendioe needs or refer him to a practitioner for
further evaluation. (Docs. 68 and 78 at 135,31). Instegdshe instructed plaintiff on
the Medical Services RequesMSR”) procedure in administrative segregation. (Docs.
68 and 72 at 1 27). This pexture requires that a prisonearsd at the window of the cell
door when the nurse(s) assigned to theniatstrative segregation unit make daily
morning rounds. (Docs. 68 and 72 at { 39-4Dhe nurses pass out MSRs upon request.
(Docs. 68 and 72 at f 39)Defendant argues that prisoseknow that the nurse is
approaching his cell door when he hears tlurse interacting with prisoners and the
banging on the doors of the celiext to him. (Docs. 68 and 78 at | 41). Plaintiff
alleges, however, that there is no announcerent the nurse is making rounds. (Doc.
72 at | 41). Defendant alleges that, if agres desiring an MSR isot standing at his
cell door when the nurse approaches his hellwill not receive an MSR form to fill out;
if he requests an MSR form after the nunss passed his cell door, he will not receive
one that day. (Docs. 68 aid@ at 1Y 42-43). Plaintiff dezs these allegations, because
they are directly based on official NEG®licy. (Doc. 72 at {1 42-43). However, the

parties agree that the nursélwot go back to a prisonertll after passing it, to ensure

! Additionally, plaintiff never controverts éendant Niemeyer's record regarding his
passive range of motion.
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that the process remains efficient and doeshinder the performance of other nursing
duties. (Docs. 68 and 72 at 1 45).

During the time Nurse Niemeyer wassessing him for possible transfer to
administrative segregation, plaintiff's handvere cuffed for appximately 30 to 60
minutes. (Docs. 68, 72, and 78 at  35). rlkicould not tell if his left little finger was
swollen when his hands wereffad. (Docs. 68, 72, and @ § 36). Swelling might not
appear in an injured finger tinone or more hours after amjury. (Docs. 68, 72, and 78
at § 38). Plaintiff first noticed the swelling lds left little finger when he was placed in
his cell and the handcuffs were removed. (Docs. 68 and 72 at  37).

The next morning, on Noweber 15, 2013, plaintifivas awake and sitting on the
bunk in his cell, (Docs. 68 and 72 at 1%48), when he becammwvare that defendant
Powell was making medical rounds in the adstnaitive segregatiounnit; he knew this,
because he heard the chuckholehe cell next to him opemg and closing. (Docs. 68
and 72 at 1 47). Defendant Powell alleges wiatn plaintiff reached the window of his
cell, she had already passed by it. (Docsab@ 78 at § 49). Plaintiff claims that he
reached the window of his cell “just as” dedant Powell was walking by. (Doc. 72 at {
49, 1 10). Plaintiff alleges that he called twher and requested an MSR, but that she
responded, “You should have been at thedavm when | walked past.” (Doc. 72 at { 50,
1 11). Defendant Powell has no independentliextoon of plaintiff calling out to her for
an MSR or to look ahis left little finger after she passéd cell. (Docs. 68 and 78 at |
50). The parties agree thamy prisoner who desires &SR form, medicinal refills,
information about medication, and or othmedical services while in administrative
segregation must be standing at the dein of the cell door at the time the nurse
approaches the cell door. (Docs. 68 and 7% 40). Though the parties disagree on
whether this is an “official” NECC policy, 8y agree that the n@will not go back to
the prisoner’'s cell after pasg it, because this would rdsin delays and hinder the
performance of other nursing dutigf®ocs. 68 and 72 at 1 40-42).

On November 17, 2013, plaintiff obtathand completed an MG complaining of
“pain/allergies.” (Docs. 68 and 72 at 1 52)n response to this MSR, plaintiff saw
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defendant Weis at nursing sick-call on NovemB3, 2013. (Docs. 68 and 72 at  53).
Plaintiff complained that he otd neither fully extend nor cuhis injured left little finger
due to pain and swelling. (Doc. 72 at Y).12Plaintiff alleges that defendant Weis
examined his finger while plaiiff was handcuffed and strdagened plaintf's finger,
and that plaintiff complaed that the straightening causedre pain. (Doc. 72 at T 13).
Plaintiff alleges that defendant Weis thekexs him to flex his finger and make a fist.
(Doc. 72 at 1 13). Defendaxifeis’ examination of plairtii's left little finger revealed
some swelling, but no heat, redness, or al@ation. (Docs. 68 and 72 at | 54).
Defendant Weis also observed that the aéig@gbint retained a furange of motion.
(Id.). Weis alleges he provided plaintiff withuprofen for pain and instructed him to
perform range-of-motion exercises, apparm compresses fothe joint pain and
swelling, and return to sick-itaf the symptoms or severityncreased. (Docs. 68 and 78
at 1 55). Plaintiff alleges # he was only progted with ibuprofen and did not receive
any further treatment; he elgkere claims Weis recommended he use a warm compress
and limit joint movement. (Doc72 at § 55, 1 14; Doc. 7Ex. 1 at  21). Plaintiff
alleges both that defendant Weis informeuoh hihat he would request a referral and that
he did not think a physiciag’examination was necessary. (Doc. 72 at { 58, { 13).
Defendant Weis has no recollien of telling plaintiff he woul refer him to a physician,
and he did not note a referral in the mebiclart, because he determined that (1)
plaintiff's finger may have stabilized and ghit be improving, an@2) plaintiff did not
meet the criteria to be seen by a doctor. (Docs. 68, 72, and 78 at {1 57-59).

On November 29, 2013laintiff completed and submitted another MSR form
complaining of pain in his left little finge difficulty bending it, and pain that was
nonresponsive to the ibuprofen. (Docs.&®&l 72 at § 60). Hsaw defendant Nurse
Theresa Salmons at nursisick-call that day. 1fl.) Defendant Salmons reviewed
plaintiff's medical history ad medications and examined Ieft little finger. (Docs. 68
and 72 at 1 61). Plaintiff alleges that sheestdit’s just a phalange.” (Doc. 72 at | 16).
Her records note plaintiff's finger now had eing, tenderness, and discoloration, and
he could not bend and sigaten it. (Docs. 68 and 72 at § 61). Defendant Salmons
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provided plaintiff with Tylenol for pain, “buddiaped” the left littlefinger to the fourth
finger, and instructed plaintiff to performange-of-motion exercises and apply warm
compresses. (Docs. 68, 72dar8 at 1 62). Plaintiff allegethat he requested a finger
splint from defendant Salmons but did notawe one. (Docs. 72 and 78 at {1 17).
Defendant argues that splints are not carriedEEC sick-call, because they have metal
in them and can be ed as weapons.d)

Defendant Salmons alleges she alsorreteplaintiff to a medical practitioner for
further evaluation, because plaintiff's fiexghad decreased rangé motion, it was
swollen, and his pain had nasponded to the previouslygwided ibuprofen. (Docs. 68
and 78 at 11 62-63). Her medical notes inclutiedireferral. (Docs. 68 and 78 at { 62-
64). She alleges she delivered this referral to the office of NECC’s Health Services
Administrator (“HSA”) the same day. (D068 at | 64). Becaasthe HSA was not in
her office, and the office doevas locked, defendant Salmons states she slid it under the
HSA's office door, so that plaintiff could be scheduled for an appointment with a
practitioner as soon as possible. (Doc. 68] &5). Plaintiff daies that defendant
Salmons ever referred him to a practitiore¥cause he was not scheduled for a doctor’s
appointment until a third partintervened. (Doc72 at {{ 62-65, 118-19). Plaintiff
alleges that in mid-December, he went te 8£CC’s Director of Nursing, and it was
this director who scheduled plaintiff for appointment to see a physician. (Doc. 72 at
67, 1 19).

On January 2, 2014, plaintiff saw Ton@abrera, M.D., who emined plaintiff's
left little finger and ordered x-rays of his léfand. (Docs. 68, 72nd 78 at 1 67-68).
The x-rays were sent to a radiologist for esviand interpretation. (Doc. 68 at § 75).
The radiologist did not observe any fracturelstocation, but notedn January 9, 2014,
that there was an extensor tendaagary to the left litle finger. (Docs. 68 and 72 at § 76).

On January 27, 2014, a second docithomas Pryor, M.D., emined plaintiff's

left little finger and reviewedhe x-rays, opining that plaiff had a torn extensor



ligament/tendon ith secondary “mallet finger"but no fracture. (Docs. 68 and 72 at
78). Dr. Pryor opined that, even if plafh had been referred to a physician before
November 23, 2013, there i guarantee that his imgd little finger would have
returned to its normal positiosince it involved a torn ligamen{Docs. 68, 72, and 78 at
 90)> He also opined that the treatmenoyided to plaintiff'sfinger by defendants
Niemeyer, Weis, and Salmons was medically appatgri(Docs. 68, 72, and 78 at  91).
Dr. Pryor referred plaintifto an outside orthopedic igeon, Dr. Joyce Wilson.
Plaintiff saw the orthopedic surgeon on krebyy 24, 2014, and shdiagnosed plaintiff
with a ruptured tendon in the left littlenfyer. (Docs. 68 and 72 at 11 82-83). She
determined that surgery was not necessarypaestribed and fitted plaintiff's finger with
an extension splint. (Docs. 68 and 7 &4). Plaintiff saw t@& orthopedic surgeon for
two follow-up visits, on April 21 and May 12014. (Docs. 68 and 72 at § 85). She
observed that his left littleriger had only a ten-degree laghich she considered to be
mild and a very good result. (Docs. G&las2 at § 86). Althougkhe noted plaintiff's
finger still had mild swelling, she was naircerned as these injuries commonly produce
swelling for six months or more. (Docs. 88d 72 at 1 87-88)She opined that there
were several reports of good results for mdilegers treated as late as three to four
months after injury. (Docs. 682, and 78 at 1 89). She algated that “with any injury

| guess you like to treat it as soas possible.” (Doc. 72 at § 89).

2 “Mallet finger” occurs when # tendon of a finger's end-jdiralso known as the distal
interphalangeal joint (“DIP”), has either rupturedis fractured and leads to an “extensor
lag.” This condition occurs when an individual is reltle to extend the finger
completely without it drooping slightlst the DIP. (Doc. 68 at 11 79-80).

® Plaintiff alleges that Dr. Pryaold him that he should ke been seen by a physician
within 14 days or so of kiinjury and that, because s not seen right away the
treatment may be ineffective. (Doc. 72faR1). Plaintiff alleges that Dr. Pryor asked
why he had not been refedréo a physician earlier or received a splinitd.)( Plaintiff
further claims Dr. Pryor stated that hewld likely have permanent damage, continued
pain, and limited mobility. 1¢.) However, out-of-court stateants offered to prove the
truth of the matter asserted are inadmissh®arsay, and plairfis allegations about
what Dr. Pryor stated are notmawsible for this purposeSee Brooks v. Tri-Sys., Inc.,
425 F.3d 1109, 1111 (8th Cir. 2005).
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Defendant alleges that at all relevantasnplaintiff had the right to self-declare a
medical emergency, if he was in fear of losdifefor loss of limb. (Docs. 68, 72, and 78
at 71 69-70). As of Novembad, 2013, plaintiff believed thais left little finger needed
urgent or emergency medicalredbecause of the pain. (B0®G8 and 72 at  71). He
admits he had the right tolsdeclare a medical emerggngenerally, except when he
was in defendant Niemeyer'sgsence on November 14, 201Be denies that he could
self-declare an emergency at that time, bsedwe had been seby medical personnel
that day, defendant Niemeyer told him bigdy option going forward was to request an
MSR form, and he required further loss of Igelimb condition to dédeclare at that
point. (Doc. 68-8 at 39-42). However, pl#indid not self-declare a medical emergency
on November 14, 2013, or on NovemhkEs, 2013, or at any other time between
November 14, 2013, and the date he saw aodaganuary 2, 2014. (Docs. 68, 72, and 78
at 11 72-73). Plaintiff alleges that at allenaant times, his fingeinjury was obvious to
laymen. (Doc. 72 at § 23).

V. Allegations of Deliber ate | ndifference

Plaintiff claims that defendants were deliately indifferent to his serious medical
need, relating to the injury tais left little finger, in violéion of the Eighth Amendment,
under 42 U.S.C. 8§ 1983. Tumrevail on such a claim, plaintiff must prove that (1) he
suffered from an objectively serious meali need, (2) the defendant knew of the
condition, and (3) the defendant deliiely disregarded the complaintColeman v.
Rahija, 114 F.3d 778, 784 (8th Cir. 1997)Deliberate indifference is “more than
negligence, more even than gross negligerand mere disagreement with treatment
decisions does not rise to therdé of a constitutional violation. Estate of Rosenberg v.
Crandell, 56 F.3d 35, 37 (8th Cir. 1995).

A. Allegations of Deliberate Indiffrence against Defendant Niemeyer
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DefendantKarmaNiemeyerargues that she is t#ffed to summary judgment on
Count |, because the care drehtment she provided to piéif during the administrative
segregation assessment did not constdetiderate indifference. (Doc. 67).

Plaintiff argues that there is a genuinspdite as to whether tseiffered an injury
obvious to a layperson, andathdefendant Niemeyer ignorea “obvious deformity” in
his finger, which he alleges was red and swol¢ the time of her examination. (Doc.
73). However, even crediting gahtiff's allegations, defendé Niemeyer is entitled to
judgment as a matter of lawecause there is no genuinepdite of material fact with
regard to the third element of plaintiff'sldeerate indifference clen: whether defendant
deliberately disregarded an objectively sas medical need. Defendant Niemeyer
evaluated plaintiff's physicaland mental fithess to belaced in administrative
segregation. Even accepting plaintiff's allega that his finger was bent, that he could
not straighten it, and that it was red andksn, defendant Niemeyer’s evaluation notes
state that the finger retained a full passiaaege of motion—in other words, even if
plaintiff could not straighten his finger higl§ she could bend and unbend the finger for
him. She determined thataphtiff was not suffering fronany acute injury that would
preclude his placement in administrative segtieg and that couldot be addressed by
the standard procedure for non-life-threatgnmedical attention: an MSR. Plaintiff
timely received the assessmenthdf fitness to enter adminiative segregation. Even if
plaintiff's allegations are true, defendaNiemeyer’s actions or inactions were not

deliberate indifference.

B. Allegations of Deliberatantifference against Defendant Powell

Defendant Melanie Powell argues tretie is entitled tsummary judgment,
because she denied plaintiffs MSR requestording to policy md not with deliberate
indifference. The parties agree that, if aefent Powell had gone back to plaintiff's cell
after passing it, she would have establisaquecedent that would delay and hinder the
performance of other nursingttks. Plaintiff argues that he has submitted evidence that

he was at the door when deflant Powell walked past. @b. 73). However, plaintiff's
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witness stated only that plaiifi rushed to the door andalled out to defendant Powell
several times; the witness did not state pifiimas already at the door when defendant
Powell walked by. (Doc. 72, EX). Defendant’'s own testimony is that he “went to the
door and just as [he] got there she was mgllby and [he] called out to her.” (Doc. 68,
Ex. 8 at 11). Moreover, plaintiff's first aanded complaint statebat “[b]y the time
Plaintiff arrived at his celtdoor, Defendant Powell had pasdedintiff's cell door and
was at the door to his immediate left(Doc. 50, { 19). There is no assertion that
plaintiff was waiting at the door before defamd Powell walked by, and, therefore, there
IS no genuine, material dispute as to tfast. The parties agree that prisoners in
administrative segregation must be at therdaf the cell when the nurse making rounds
arrives and that the nurse will not return tdoar that she has already passed. While this
may not comport with the posers' desire, it does not rise the level of deliberate
indifference. Nor has plaintiff challengecdetpractice itself. Moreover, plaintiff had the
choice to self-declare a medical emergencytlos date, in which case he would be
immediately evaluated by medical staff, butrteerer did do so. Even viewing the facts
in the light most favorable to plaintiffjefendant Powell's adns did not amount to

deliberate indifference.

C. Allegations of Deliberate Inffierence against Defendant Weis

Defendant Michael Weis argues thatifentitled to summary judgment on Count
I, because there is no evidence he knewhmuld have known about plaintiff's finger
injury before he examined plaintiff on Member 23, 2013, and he provided adequate
medical treatment. He asserts that wheexsmined the finger, it was swollen, but there
was no heat, redness, or discoloration, and plaintiff had full range of motion; so, it
appeared that any injury may have stabilizaed might be improvin Plaintiff argues
that there is a dispute of fact as to et plaintiff's finger was red at the time of
defendant Weis’ examination érthe level of treatment praed. (Doc. 73 at 10).
Defendant Weis claims he provided ibuprofed anstructed plaintiff to perform range of

motion exercises and apply m@ compresses. Plaintiff claims he was only given
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ibuprofen. Plaintiff also @ims that defendant Weis toldm he would refer him to a
doctor, but defendant Weis hasmaollection of this, and theiis no referral noted in the
medical chart. (Doc. 73 at 10).

Crediting plaintiff's allegation that defeadt Weis only provided ibuprofen, there
is still no evidence this treatment was imper or that it amounted to deliberate
indifference. Defendant Weis’ treatmentpbintiff was within his medical judgment as
a nurse. Additionally, even if defendant Wsiated he would refer plaintiff to a doctor,

his failure to do so may amount to atshaegligence, not deliberate indifference.

D. Allegations of Deliberate Inflerence against Defendant Salmons

DefendantTheresaSalnons moves for summary dgment on Count | because
there is no evidence she actedwdeliberate indifference in her treatment of plaintiff or
that she knew or should have known of fiéfis finger injury prior to her examination
of him on November 29, 20130n that date, defendaBalmons examined plaintiff's
finger, gave him Tylenol, and buddy-taped higyr. Even if plaintiff requested a finger
splint and defendant instead “lydtaped” his finger, this is simply a disagreement with
the course of treatment provide®efendant Salmons also refd plaintiff to be seen by
a medical practitioner. She noted so on thekbof plaintiffs MSR and slid it under the
door to the HAS’s office. There is no egitte that the conduct of defendant Salmons

rose to the level of deliberate indifference.

E. Evidence of the Effect of Delay onaititiff's Recovery Agdo All Defendants

The Constitution does noequire that every medicalomplaint be handled as
guickly as an inmate wishegenkins v. County of Hennepin, 557 F.3d 628633 (8th Cir.
2009). “An inmate who complains thatelay in medical treatment rose to a
constitutional violation must place verifying dieal evidence in theecord to establish
the detrimental effect of delay medical treatment to succeedCrowley v. Hedgepeth,
109 F.3d 500, 502 (8th Cir. 1997). Accmgly, to withstand a motion for summary

judgment on this claim, ammate must submit sufficierevidence that the defendant
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ignored an acute or escalating medical situmtior that delaysdwersely affected the
inmate’s prognosisBeyerbach v. Sears, 49 F.3d 1324, 132@th Cir. 1995).

Plaintiff has not submitted any evidencattany improper treatment or delay from
the defendants exacerbated thj@ry to his finger. Defendds, on the other hand, have
proffered evidence that the dwto three-month delay in treatment did not adversely
affect plaintiff's recovery: (1) Dr. Pryor tefied that a torn ligament might never return
to its normal position, even if plaintiff daseen a doctor sooner, and (2) Dr. Wilson
testified that plaintiff's finger healed with yna ten-degree lag, vidh she considered to
be mild and a very good result. Dr. Wilsalso testified that good results can occur for
injuries like plaintiff's that are not treatedturthree or four month$ollowing the injury.
(Doc. 68, Ex. 1; Docs. 682, and 78 at 1 86-89). aitiff has not submitted any
contradictory, verifying medical evidencetasishing that delay had any detrimental
effect in his case. The only evidence lrees submitted is Dr. Wilson’s statement that
“with any injury | guess you like to treat it @son as possible.” This is insufficient to
meet plaintiff's burden, and defendanteieyer, Powell, Weis, and Salmons are entitled
to judgment as a matter of lavieee Crowley, 109 F.3d at 502.

V1. Allegations of I ntentional I nfliction of Emotional Distr ess

Under Missouri law, to establish a ctaiof intentional infliction of emotional
distress, “(1) the defendantt®nduct must be outrageous eitreme; (2) the defendant
must act intentionally or retdssly; (3) there mudbe extreme emotional distress that
results in bodily harm; (4¢aused by the defendant’s conduct; and (5) the conduct must
be intended solely to cae extreme emotional distress to the victirtfow v. Crawford
& Co., 259 S.W.3d 104, 11@o. Ct. App. 2008).

Defendants argue that th#éegations underlying platiff's claim of intentional
infliction of emotional distress are na@upported byany evidencefrom which a
reasonable jury could concludkeat defendants acted intemally or recklessly, much
less in a manner so outrageous, extreme, @rocious as to go beyond all possible

bounds of decency. PHiff responds that genuine disputd#fsfact exist as to this claim,
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arguing that he suffered extreme pain inlasd and the defendants acted recklessly in
ignoring plaintiff's complaints of pain.

Under the test adopted by Missowourts for “extreme and outrageous”
conduct, the conduct muste more than “malicious and intentional.See Polk v.
INROADS/St. Louis, Inc., 951 S.W.2d 646,&%4Mo. Ct. App. 1997). It must be “so
outrageous in character, andesdreme in degree, as to geyond all poskie bounds of
decency, and to beegarded as atrocious, and dfteintolerable in a civilized
community.” Hyatt v. Trans World Airlines, Inc., 943 S.W.2d 292298 (Mo. Ct. App.
1997). As the Restatement observigtlhe rough edges of ogociety are still in need of
a good deal of filing down, and in the meargiplaintiffs must necessarily be expected
and required to be hardened . . . to occadiacts that are definitely inconsiderate and
unkind.” Restatement (Second) Tdrts § 46 cmt. d (1965).

While the actions of some defendantsynimave been perceisieby plaintiff to
have been less than desired, plaintiffs haot presented sufficient evidence for a
reasonable jury to find thahese actions were extreme or outrageous, as required to
establish a claim of intentional inflictioof emotional distress under Missouri lavee
Polk, 951 S.W.2d at 648 (staginthat for a defendant'sorduct to be “extreme and
outrageous” for purposes of an intentiondliction of emotional distress claim, the
conduct “must be more than malicious anekmional”). No reasonable jury could find
that defendants possessed a mental statetakamniminal recklessess in response to
plaintiff’'s medical needs. Because thecaord before this aurt does not show any
conduct that can be characterized asestreme or outrageous as to be tortious,
defendants are entitled tsummary judgment on Count Il of plaintiffs amended

complaint.

- 15 -



VII. CONCLUSION

For the foregoing reasons, defendantstiorofor summary judgment (Doc. 66) is

SUSTAINED in full. An appropriate Judgment Order is issued herewith.

/S/ David D. Noce
UNITED STATESMAGISTRATE JUDGE

Signed on December 19, 2017.
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