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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

LAURA FISCHER, )
Plaintiff, ))
VS. )) Case No. 2:14 CV 104 ACL
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. ) )

MEMORANDUM AND ORDER

Plaintiff Laura Fischer brings ihaction pursuant to 42 U.S.§405(g), seeking judicial
review of the Social Security Administrati Commissioner’s denial of her application for
Disability Insurance Benefits D1B”) under Title 1l of the SociaBecurity Act and Supplemental
Security Income (“SSI”) under Title XVI of the Act.

An Administrative Law Judge (ALJ) founddt despite Fischer’'s multiple severe
impairments, she was not disabled as she radegidual functional capii (“RFC”) to perform
jobs that exist in significant numbers in the national economy.

This matter is pending before the understybmited States Magirate Judge, with
consent of the parties, pursuant to 28 U.8.636(c). A summary of the entire record is
presented in the parties’ briefs and is adpd here only to the extent necessary.

. Procedural History

On January 24, 2012, Fischer filed applicatifimDIB and SSI, claiming that she became
unable to work due to her didang condition on July 20, 2011(Tr. 157-69). Fischer’s claims
were denied initially. (Tr. 101-06.) Following administrative hearing, Fischer’s claims were
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denied in a written opinion by an ALJ, datedgdist 14, 2013. (Tr. 11-23.) Fischer then filed a
request for review of the ALJ’s decision witle Appeals Council dhe Social Security
Administration (SSA), which was denied on Sedtenb, 2014. (Tr. 1-5.) Thus, the decision of
the ALJ stands as the final decision of the Commissior8ae20 C.F.R§§ 404.981, 416.1481.

In the instant action, Fischer claims that ti_J erred in determining Fischer’s mental
RFC. Fischer also argues that the ALJ errddilmg to develop the record regarding Fischer’s
physical RFC.

[I. The ALJ'sDetermination

The ALJ found that Fischer met the insuredustaiequirements of the Social Security Act
through December 31, 2016, and that she has nogedga substantial gainful activity since her
alleged onset date of July 20, 2011. (Tr. 13.)

In addition, the ALJ concluded that Fisclexd the following severe combination of
impairments: disc protrusion b#-L5, bilateral foraminal stenosisit L5-S1, chronic obstructive
pulmonary disease (“COPD”"), mod&ane-vessel coronary disedskepression, posttraumatic
stress disorder (“PTSD”), anchéstory of polysubstance abuseéd. The ALJ found that Fischer
did not have an impairment or combination opairments that meets or equals in severity the
requirements of any impairment listed in 26-®. Part 404, Subpart P, Appendix 1. (Tr)14

As to Fischer’'s RFC, the ALJ stated:

After careful consideration of ¢hentire record, the undersigned
finds that the claimant has thedi®ual Functional Capacity to

! The narrowing of the opening betweemtvertebrae through which nerves pagtedman’s
Medical Dictionary 756, 1832 (28th Ed. 2006).

> Narrowing of the lumen of one of the coronarteries, usually due to plaque buildup in the
coronary arteries.Stedman’saat 554.
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perform light work as defied in 20 CFR 404.1567(b) and
416.967(b). She needs to altembéetween sitting and standing
positions for brief periods of timeot to exceed a few minutes while
remaining at her workstation withtle or no los®f production; can
occasionally climb ramps and stairs, but never climb ladders, ropes,
or scaffolds; can occasionally stoop, kneel, crouch, and crawl;
should avoid frequent exposurevibration and hazards, such as
dangerous machinery and unprotedtedyhts; is limited to simple
routine work, which is defined amskilled within the meaning of
the Dictionary of Occupational flés; and can tolerate occasional
contact with supervisors, co-wkars, and the general public.

(Tr. 16.)

The ALJ found that Fischer’s allegationgaeding her limitations were not entirely
credible. (Tr. 17.) In determining Fischerhental RFC, the ALJ indicated that she was
assigning “great weight” to th@pinion of treating psychiatrigt. Perez-Magnelli, M.D., and
“partial weight” to state agency psycholodganley Hutson, and consultative psychologist
Patrick Finder. (Tr. 19-20.) With regard ts€her’s physical RFC, the ALJ stated that she was
according partial weight to the opinion of noraexning state agency physician Jack Bankhead,
M.D. (Tr.19))

The ALJ further found that Fischer was unableaoform any past relevant work. (Tr.
21.) There were other jobs, however, thatterisignificant numbers the national economy
that Fischer could performld. The ALJ therefore concluded that Fischer has not been under a
disability, as defined in the Social Secuwtgt, from July 20, 2011, through the date of the
decision. (Tr. 23.)

The ALJs final decision reads as follows:

Based on the application for a periofddisability and disability
insurance benefits protectiydiled on December 7, 2011, the
claimant is not disabled undsections 216(i) and 223(d) of the
Social Security Act.
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Based on the application faugplemental security income
protectively field on December 7, 201e claimant is not disabled
under section 1614(a)(3)(A) tie Social Security Act.
(Tr. 23))
[11. Applicable Law
II1.A. Standard of Review
The decision of the Commissioner mustlffiemed if it is supported by substantial
evidence on the record as a whole. 42 U.S.C. § 40Big)ardson v. Peraleg02 U.S. 389, 401
(1971);Estes v. Barnhay275 F.3d 722, 724 (8th Cir. 2002). Substantial evidence is less than a
preponderance of the evidence, but enoughetihhahsonable person would find it adequate to
support the conclusionJohnson v. ApfeR40 F.3d 1145, 1147 (8th Cir. 2001). This “substantial
evidence test,” however, is “more than a me@rch of the record fevidence supporting the
Commissioner’s findings.” Coleman v. Astrue498 F.3d 767, 770 (8th Cir. 2007) (internal
guotation marks and citation omitted). “Substdr@iadence on the record as a whole . . .
requires a more scrutinizing analysisld. (internal quotation marks and citations omitted).
To determine whether the Commissioner’sisien is supported by substantial evidence

on the record as a whole, the Court must revfeventire administrative record and consider:

1. The credibility findings made by the ALJ.

2. The plaintiff's vaational factors.
3. The medical evidence from treggf and consulting physicians.
4. The plaintiff's subjective comglats relating to exertional and

non-exertional activities and impairments.

5. Any corroboration by third pees of the plaintiff's
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impairments.

6. The testimony of vocationakgerts when required which is
based upon a proper hypothetica¢sion which sets forth the
claimant’simpairment.

Stewart v. Secretary éfealth & Human Servs957 F.2d 581, 585-86 (8th Cir. 1992) (internal
citations omitted). The Court raualso consider any evidenceiahfairly detracts from the
Commissioner’s decisionColeman 498 F.3d at 770N arburton v. Apfel188 F.3d 1047, 1050
(8th Cir. 1999). However, even though twodnsistent conclusions may be drawn from the
evidence, the Commissioner's findings may b#llsupported by substantial evidence on the
record as a whole.Pearsall v. Massanar274 F.3d 1211, 1217 {&ir. 2001) (citingYoung v.
Apfel 221 F.3d 1065, 1068 (8th Cir. 2000)). *“[l]f theresigostantial evidenaan the record as a
whole, we must affirm the administrative decisiewen if the record codlalso have supported an
opposite decision.”Weikert v. Sullivan977 F.2d 1249, 1252 (8th Cir. 1992) (internal quotation
marks and citation omitted) See also Jones ex rel. Morris v. Barnh&15 F.3d 974, 977 (8th
Cir. 2003).
[11.B. Determination of Disability

A disability is defined as the inability Bngage in any subst#ad gainful activity by
reason of any medically determinable physicahental impairment which can be expected to
result in death or that has lasted or can beaggdo last for a comtuous period of not less than
twelve months. 42 U.S.C. 88 423(d)(1)(AB82c(a)(3)(A); 20 C.F.R. § 416.905. A claimant
has a disability when the claimant is “notyahable to do his previous work but cannot,
considering his age, education and work experiengage in any other kind of substantial gainful

work which exists ... in significant numbers eithethe region where suchdividual lives or in
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several regions of the country.” 42 U.S.C. § 1382c(a)(3)(B).

To determine whether a claimant has a disabiithin the meaning of the Social Security
Act, the Commissioner follows a five-stepgysential evaluation process outlined in the
regulations. 20 C.F.R. § 416.92&e Kirby v. Astrue500 F.3d 705, 707 {8Cir. 2007). First,
the Commissioner will consider a claimant’s waidtivity. If the claimant is engaged in
substantial gainful activity, then the claimannot disabled. 20 C.F.R. § 416.920(a)(4)(i).

Second, if the claimant is not engagedguistantial gainful activity, the Commissioner
looks to see “whether the claimdrds a severe impairment tharsficantly limitsthe claimant’s
physical or mental ability to prm basic work activities.” Dixon v. Barnhart 343 F.3d 602,
605 (8" Cir. 2003). “An impairment is not sevefét amounts only to a slight abnormality that
would not significantly limit the claimant’s physiaad mental ability to do basic work activities.”
Kirby, 500 F.3d at 70%&ee20 C.F.R. 88 416.920(c), 416.921(a).

The ability to do basic work activities is dedid as “the abilities and aptitudes necessary to
do most jobs.” 20 C.F.R. 8§ 416.921(b). Thedéts and aptitudes include (1) physical
functions such as walking, standing, sittiliiing, pushing, pulling, eaching, carrying, or
handling; (2) capacities for seeing, hearing] apeaking; (3) understding, carrying out, and
remembering simple instructions; (4) wfgudgment; (5) respondg appropriately to
supervision, co-workers, and uswairk situations; and (6) dealingith changes in a routine work
setting. I1d. § 416.921(b)(1)-(6)see Bowen v. Yuckea82 U.S. 137, 141, 107 S.Ct. 2287, 2291
(1987). “The sequential evaluation process tmayerminated at step two only when the
claimant’s impairment or combination of impaimtg would have no more than a minimal impact
on her ability to work.” Page v. Astrue484 F.3d 1040, 1043'(&Cir. 2007) (internal quotation

marks omitted).
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Third, if the claimant has a severe impainnehen the Commissioner will consider the
medical severity of the impairment. If the inmp@ent meets or equals one of the presumptively
disabling impairments listed in the regulations, ttrenclaimant is considered disabled, regardless
of age, education, and work experience. 20 C.F.R. 88 416.920(a)(4)(ii)), 416.%2e(&elley
v. Callahan 133 F.3d 583, 588 {(8Cir. 1998).

Fourth, if the claimant’s impairment is sesebut it does not meet or equal one of the
presumptively disabling impairments, thee thommissioner will assess the claimant's RFC to
determine the claimant’s “ability to meet the plgs mental, sensory, and other requirements” of
the claimant’s past relevant work. 20 QRF88 416.920(a)(4)(iv), 416.945(a)(4). “RFCis a
medical question defined wholly in terms of thaiclant’'s physical ability to perform exertional
tasks or, in other words, what the claimant stilhdo despite his or her physical or mental
limitations.” Lewis v. Barnhart353 F.3d 642, 646 F(K:ir. 2003) (internal quotation marks
omitted);see20 C.F.R. 8§ 416.945(a)(1). The claimantasponsible for providing evidence the
Commissioner will use to makefinding as to the claimantRFC, but the Commissioner is
responsible for developing the claimant’s “quete medical history, sluding arranging for a
consultative examination(s) if necessary, and maguggy reasonable effort teelp [the claimant]
get medical reports from [theaimant’s] own medical soursg€ 20 C.F.R. § 416.945(a)(3).

The Commissioner also will congidcertain non-medical evidence and other evidence listed in
the regulations. See id If a claimant retains the RFC perform past relevant work, then the
claimant is not disabledd. § 416.920(a)(4)(iv).

Fifth, if the claimant’s RFC as determinedStep Four will not allow the claimant to
perform past relevant work, théme burden shifts to the Commissiote prove that there is other

work that the claimant can do, given the claimaREC as determined at Step Four, and his or her
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age, education, and work experiencgee Bladow v. Apfe205 F.3d 356, 358-59 n.5"(&ir.
2000). The Commissioner must prove not only thatclaimant’s RFC will allow the claimant to
make an adjustment to other work, but also thabther work exists in significant numbers in the
national economy. Eichelberger v. Barnhar390 F.3d 584, 591 {8Cir. 2004); 20 C.F.R. §
416.920(a)(4)(v). If the claimant can make an adjesit to other work that exists in significant
numbers in the national economy, then the Commissieitidind the claimant is not disabled. If
the claimant cannot make an adjustment torotfzek, then the Commissioner will find that the
claimant is disabled. 20 C.F.R. 8416.920(a)(4)(WAt Step Five, even though the burden of
production shifts to the Commissioner, the burdigpersuasion to proveghbility remains on the
claimant. Stormo v. Barnhart377 F.3d 801, 806 {8Cir. 2004).

The evaluation process for mental irrpgents is set forth in 20 C.F.8§ 404.1520a,
416.920a. The first step requires the Commission@etmrd the pertinent signs, symptoms,
findings, functional limitationsand effects of treatmeérit the case record to assist in the
determination of whether a mental impairment exisBee20 C.F.R§§ 404.1520a (b) (1),
416.920a (b) (1). Ifitis determined that anta impairment exists, the Commissioner must
indicate whether medical findingespecially relevant to the ability to work are present or alisent.
20 C.F.R§§ 404.1520a (b) (2), 416.920a (b) (2). The @uassioner must then rate the degree of
functional loss resulting from the impairmentsanif areas deemed essential to work: activities
of daily living, social functioning, concentration, and persistence or p&e=20 C.F.R§§
404.1520a (b) (3), 416.920a (b) (3). Functionssls rated on a scaleat ranges from no
limitation to a level of severity which is incorible with the ability to perform work-related
activities. See id. Next, the Commissioner must determine severity of the impairment based

on those ratings.See20 C.F.R§§ 404.1520a (c), 416.920a (c). If the impairment is severe, the
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Commissioner must determine if it meetsequals a listed mental disordegee?20 C.F.R§§
404.1520a(c)(2), 416.920a(c)(2). This is compmldig comparing the presence of medical
findings and the rating of functional loss against the paragraph A and B aiténgalisting of the
appropriate mental disordersSee id. If there is a severe impairment, but the impairment does
not meet or equal the listingdhen the Commissioner myskepare an RFC assessmet@ee20
C.F.R.§§ 404.1520a (c)(3), 416.920a (c)(3).

V. Discussion

As noted above, Fischer argues that thd Atred in determining both her physical and
mental RFC.

Residual functional capacity is defined as thhich a person remains able to do despite
her limitations. 20 C.F.R. § 404.1545(&uer v. Apfel245 F.3d 700, 703 (8th Cir. 2001). The
ALJ must assess a claimant’'s RFC based upaelallant, credible eve&hce in the record,
including medical records, the observations eating physicians and others, and the claimant’s
own description of her symptorasd limitations. 20 C.F.R. § 404.1545(Aderson v. Shalala,
51 F.3d 777, 779 (8th Cir. 199%3pff v. Barnhart421 F.3d 785, 793 (8th Cir. 2005). A
claimant’s RFC is a medical guiEs, and there must be somedital evidence, along with other
relevant, credible evidence in the reidio support the ALJ’'s RFC determinatiohd.; Hutsell v.
Massanari,259 F.3d 707, 711-12 (8th Cir. 200Luer, 245 F.3d at 703—-04IcKinney v. Apfel,
228 F.3d 860, 863 (8th Cir. 2000). An ALJ's RFES@ssment which is not properly informed and
supported by some medical evidemté¢he record cannot stand-utsell, 259 F.3d at 712.
However, although an ALJ must determine tlenohnt’'s RFC based upon all relevant evidence,
the ALJ is not required to produce evidence dfichaatively prove that a claimant is able to

perform certain functions.Pearsall,274 F.3d at 1217 (8th Cir. 200McKinney,228 F.3d at
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863. The claimant bears the burden of establishing her RE&If, 421 F.3d at 790.
1. Mental RFC

Fischer argues that the ALJ erred in assigfgngat weight” to the opinion of treating
psychiatrist Dr. Perez-Magnglbut not including all of the limitations found by Dr.
Perez-Magnelli in Fischer's RFC.

In determining Fischer’'s mental RFC, thkJ stated that Fischer has a longstanding
history of depression and anxietor which she has utilizeal combination of therapy and
psychotropic medications, including Lexapand Celexd. (Tr. 18, 388-89, 586-610.) The
ALJ stated that Fischer's mental impairmentsarnenable to routine, conservative treatment.
Id. As support, the ALJ noted that upon mentalust&xamination, Fischdas presented with
only very transient, mild to moderate symptg including psychomotor agitation, an anxious or
irritable mood, a blunted affect, and limited gt into her illness. (Tr. 18, 586-610.) She
stated that Fischer’'s mental status examinatiave otherwise failetb yield any objectively
abnormal medical signs reasonabbnsistent with Fischer’s afiations, such as symptoms of
panic, anger, or uncontrolled depressidd. The ALJ acknowledged that Fischer sought
treatment for suicidateation in January 2013, but notedttkischer was only observed for
twenty-four hours before she was releasedr. 18, 550-51.) The record supports the ALJ’s
findings.

The ALJ next discussed Dr. Perez-Magneltpinion. Dr. Perez-Magnelli completed a
Medical Source Statement-Mental on M&ly, 2013. (Tr. 583-84.) Dr. Perez-Magnelli

expressed the opinion that Fiscixers moderately limited in the following areas: the ability to

3 Lexapro is indicated for thesmtment of depression and anxietgeeWebMD,
http://mwww.webmd.com/drugiast visited March 10, 2016).

* Celexa is indicated for the treatment of depressiSeeWebMD,
http://mww.webmd.com/drugs (lasgisited March 10, 2016).
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maintain attention and concentration for extehgeriods; perform activiés within a schedule,
maintain regular attendance, and be punctualinvidhstomary tolerances; work in coordination
with or proximity to others without beingsiracted by them; complete a normal workday and
workweek without interruption from psychologicabbased symptoms andrf@m at a consistent
pace without an unreasonable number and lengtésbiperiods; acceptstructions and respond
appropriately to criticism from supervisors; maintsocially appropriateehavior and adhere to
basic standards of neatness and cleanliness; respond appropriately tarchiamgerk setting;
and set realistic goals or magkans independently of otherdd.

The ALJ stated that she was assigning “grezight” to the opiniorof treating source Dr.
Perez-Magnelli because his omniis based upon a lengthy treatretationship with Fischer, and
is consistent with the clinical findings gleartb@refrom. (Tr. 19.) The ALJ noted that Dr.
Perez-Magnelli documented Hm&r presenting with only trarent psychologically-based
symptoms, which were of mild to moderateesgty. (Tr. 19, 586-610.) Dr. Perez-Magnelli
assessed GAF scores between 50 andlfi0. The ALJ accurately noted that a GAF score of 51
to 60 is indicative omoderate symptoms of mental dysfunction or moderate impairment in
functioning® (Tr. 20.) The ALJ also found that DRerez-Magnelli's opinion was consistent
with Fischer’s self-reported dgihctivities, which revealed noore than moderate mental
limitations. (Tr. 19.) Specifically, the ALJ noted that Fischer is tbtare for her personal

needs, perform routine household chores, preparmgle meals, care for her daughter, care for her

> A GAF score of 51 to 60 denotes “[m]odersyenptoms (e.g., flat adtt and circumstantial
speech, occasional panic attacks) OR moder#teutly in social, occupational, or school
functioning (e.g., few friends, conflictgith peers or co-workers).”"SeeAmerican Psychiatric
Ass’n., Diagnostic and Statisticlanual of Mental Disorder84 (Text Revision % ed. 2000)
(“DSM IV-TR).
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two grandchildren during part tiie relevant period, watchiégision, read, walk for short
distances, visit with family and friendsnd shop for groceries. (Tr. 15, 43-50.)

“It is the ALJ’s function to resolve conflicts among theaieas treating and examining
physicians.” Tindell v. Barnhart444 F.3d 1002, 1005 (8th Cir. 2006) (quotirandenboom v.
Barnhart,421 F.3d 745, 749-50 (8th Cir. 2005) (internal marks omitted)). The opinion of a
treating physician will be given “controlling vght” only if it is “well supported by medically
acceptable clinical and laboratatiagnostic techniques and is motonsistent with the other
substantial evidence in [the] recordProsch v. Apfel201 F.3d 1010, 1012-13 (8th Cir. 2000).
The record, though, should be “evaluated as a whold."at 1013 (quoting@entley v. Shalal&g2
F.3d 784, 785-86 (8th Cir. 1997)). The ALJ is remuired to rely on one doctor’s opinion
entirely or chose between the opinionlartise v. Astrue641 F .3d 909, 927 (8th Cir. 2011).
Additionally, when a physician’s records provide elaboration and are “conclusory checkbox”
forms, the opinion can be of little evidentiary valuBee Anderson v. Astrug96 F.3d 790, 794
(8th Cir. 2012). Regardless of the decisiom ALJ must still provid “good reasons” for the
weight assigned the treating physiceopinion. 20 C.F.R § 404.1527(d)(2).

The ALJ must weigh each opinion by considgrihe following factors: the examining and
treatment relationship between the claimanttaednedical source, the length of the treatment
relationship and the frequency@famination, the nature and extent of the treatment relationship,
whether the physician provides sopifor his findings, whether othevidence in the record is
consistent with the physician's findings, and piysician's area of specialty. 20 C.F.R. 88
404.1527(c)(1)-(5), 416 .927(c)(1)-(5).

The undersigned finds that the ALJ providedisight reasons forssigning great weight

to Dr. Perez-Magnelli’s opinion.Fischer saw Dr. Perez-Magnelli approximately monthly from
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October 2010 through the date of his opmin May 2013 for treatment and medication
management. (Tr.586-610.) As such, Dr. P&egmnelli has a signifiant treatment history
with Fischer. As the ALJ noted, Dr. Perez-Maljmoted only mild to moderate symptoms on
mental status examinations, such as@esed or anxious mood (Tr. 591, 592, 600, 601, 602,
603, 607), or a blunted affect (Tr. 602) on sonsitvi Dr. Perez-Magnéb treatment notes,
therefore, are consistent withetpresence of moderate limitations in some areas.

The ALJ next discussed the opinion of non-ekang state agency psychologist Stanley
Hutson, Ph.D. (Tr. 19.) Dr. Hutson completeBsychiatric Review Technique and Mental
Residual Functional Capacifssessment on April 23, 2011. (Tr. 71-73, 76-77.) Dr. Hutson
expressed the opinion that Fischxers moderately limited in her ability to maintain attention and
concentration for extended periods, work in clation with others witout being distracted by
them, interact appropriately withe general public, accept insttions and rggond appropriately
to criticism from supervisors, and get along withvearkers or peers without distracting them or
exhibiting behavioral extremes. (Tr. 76-77.)

The ALJ indicated that she was giving “partiadight” to the opinion of Dr. Hutson. (Tr.

19.) She stated that, as a state agency dansuDr. Hutson is familiar with the disability

Dr. Hutson’s opinion is consistent with the mediaadord and with Fidwer’s self-reported daily
activities. 1d. The ALJ accurately analyzed Dr. Hutson’s opinioBee20 C.F.R§§
404.1527()(2)(i), 416.927(f)(2)(i) (Staagency medical consultardare highly qualified experts
in Social Security disability evaluation; theve#, ALJs must consider their findings as opinion

evidence).
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Finally, the ALJ discussed the opn of consultative psychologist Patrick Finder. (Tr.
20.) Fischer saw Dr. Finder for a consultatpsychological examination on April 23, 2012.
(Tr. 433-41.) Fischer reportechastory of physical abuse by thex-husband. (Tr. 440.) She
reported strong symptoms of depression and anxiety, difficulty being apewpte, and that she
easily begins to rage at peopléd. Fischer expressed concehat she would hurt someone
because of the severity of her anger. (Tr.441.) Dr. Finder found sithieFicould not sustain a

forty-hour work week due to the severity of laaxiety and her rangeactions to people.ld.

The ALJ gave “partial weight” to Dr. Findergpinion. (Tr.20.) The ALJ stated that Dr.
Finder relied upon Fischer’s self-reported symptlggy, much of which was not reported to her
treating sources.ld. The ALJ specifically noted that Fiser did not endorsencontrollable rage
during her treatment sessions widh Perez-Magnelli, but did vem meeting with Dr. Finder.

The ALJ provided sufficient reasons ftiscrediting Dr. Finder’s opinion.

As to Fischer’'s RFC, the ALJ limited Fischiersimple, routine, unskilled work; and only
occasional contact with supervisors, co-workarsl the general public. (Tr. 16, 21.) The ALJ
indicated that this detmination is supported by Fischer'satment history, the weighed medical
opinion evidence, and her daily actigs. (Tr. 21.)

Fischer argues that the ALJ erred in gsiig great weight t®r. Perez-Magnelli’s
opinion, yet failing to incorporatall the limitations found by Dr. Perez-Magnelli in Fischer’s
mental RFC. Fischer contends that the Aldirdht include any limitatiomoncerning Fischer’s
deficit in pace, despite Dr. Rex-Magnelli’'s opinion that Fischéad a moderate limitation in her
ability to complete a normal workdap@workweek without interruptions from
psychologically-based symptoms and perform at a consistent pace without an unreasonable

number and length of rest periods.
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Fischer's argument lacks merit. First,pmsviously noted, the ALwas not required to
rely entirely on a partidar physician’s opinion. SeeMartise, 641 F.3d at 927. In addition, the
ALJ did not assign “controlling weight” to DPerez-Magnelli’'s opinion, but instead afforded it
“great weight.” In assigning “great weighty Dr. Perez-Magnelli'®pinion, the ALJ was not
obligated to adopt every opom found by Dr. Perez-MagnelliSee Arif v. ColvinNo.
4:13CV-0442-DGK-SSA, 2014 WL 1790942, * 2 (W.D. Mday 6, 2014) (“[W]hile the ALJ did
give ‘great weight’ to Dr. Egea’s opinion, by givinggteat weight’ he was natquired to accept
every limitation the doctor suggestedV)cClure v. ColvinNo. 4:12CV 1763RWS, 2014 WL
824268, * 7 (E.D. Mo. Mar. 3, 2014) (same).

Fischer relies ohogan-Wilson v. ColvinYo. 4:13CV1119JAR, 2014 WL 4681459, *6

(E.D. Mo. Sept. 19, 2014), in which it was foundttthe ALJ did not properly account for the
claimant’'s moderate limitation in her ability perform at a consistent pace when he included a
limitation only to simple, non-detailed work. iSlcase, however, distinguishable. In
Logan-Wilsonthe claimant was found toVesevere impairments afdrning disability in reading
and reading comprehension. 2014 WL 4681459, * 1. The ALJ gave “significant weight” to the
opinion of the state agency physician, who fothrelclaimant was moderately limited in the
ability to perform at a consistent pacéd. at*5. The ALJ also aggied significant weight to the
opinion of a consultative psycholagiwho found that the claimant’s pace was “mildly slowd.
at*5. The Court found “based upon the totatifythe evidence” that the ALJ did not properly
account for the claimant’s pace difficultiestiie RFC, and directed the ALJ on remand to
re-evaluate the RFC with respect to the claimant’s pace limitationat 6.

In this case, unlike ihogan-Wilsonthe state agency psychgist, Dr. Hutson, found that

Fischer was “not significantly limit€ in her ability to perform at a consistent pace. (Tr.76.) As
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previously noted, the ALJ accorded partial weight to Dr. Hutson’s opinion. (Tr. 19.) Thus, there
is medical evidence in the radosupporting the ALJ’s decision ntt include a limitation with
regard to pace in Fischer's RFC.

In sum, the ALJ properly weighed the medical opinion evidence when determining
Fischer's mental RFC. The ALJ accorded greaghteo the opinion of gating psychiatrist Dr.
Perez-Magnelli, who found that Fischer had mowelieitations in several areas. Consistent
with the opinions of both Dr. Pez-Magnelli and Dr. Hutson that Fischer had moderate limitations
in her ability to maintia attention and concentration andwsocial interaction, the ALJ limited
Fischer to simple, routine work and only occasl@oatact with supervisors, co-workers, and the
general public. The ALJ’s decision not to inclidemitation with regard to pace is supported by
Dr. Hutson’s opinion. Thus, the ALJ's menRIFC is supported by substantial evidence on the

record as a whole.

2. Physical RFC

Fischer next argues that the ALJ erred ifirfg to develop the record with regard to
Fischer’'s physical RFC. Fischer contetius there was no evidence addressing Fischer’'s
physical limitations resulting from her back inmpaent, and that the ALJ relied on her own
inferences in assessing her R¥C.

In determining Fischer’s physical RFCetALJ first discussed Fischer’s subjective
allegations of pain and limitation. Fischertiiésd that she experienseonstant back pain,
which has worsened over the past five years. 1(fr55.) Fischer testified that she can walk for

only fifty feet before needing to stop and rest for up to ten mincéesstand for thirty minutes at

® The ALJ also found that Fischer's COPRdane-vessel coronary disease were severe
impairments. Fischer’s argument regardimg ALJ’'s physical RFC determination, however,
focuses on limitations arising from her backparment. The Court will limit its discussion
accordingly.
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a time, can sit for around ninety minutes &tee, can lift fifteen pounds, and needs to lie down
periodically during thelay. (Tr. 17, 59.)

The ALJ found that Fischer’s allegatiomgarding her back pain are not reasonably
supported by the objective medical evidencescbrd. (Tr.17.) The ALJ noted that a
December 22, 2011 MRI revealed the presence adadbipased central disc protrusion at L4-L5,
and bilateral foraminal stenosis at L5-S1, faity related to the facet joint, but no other
significant abnormalities. (Tr. 17, 283.) The Adtated that Fischer has not presented with
chronic motor, sensory, reflear strength deficits upon physieaamination. (Tr. 17, 378-90.)
Rather, the ALJ noted that Fischeas presented with findings suzhisome tendeess at T12 and
slightly brisk reflexes. (Tr. 17-18, 372.) @&lmedical evidence discussed below supports the
ALJ’s findings.

Fischer presented to family physiciarabé Jacobi, M.D., on August 19, 2011, requesting
narcotics for pain in her rib area where a rid baen removed. (Tr. 389.) Dr. Jacobi indicated
that this was not a sudden irritation but was chrpaia Fischer had been experiencing for years.
Id. Upon examination, Fischer was shaking araling her feet in rhythm; she was agitated
about her situation.ld. Dr. Jacobi referred Fischer agpain clinic. (Tr. 388.)

Fischer was hospitalized from Septemb®, 2011 to September 20, 2011, with muscle
spasms caused by drug withdrawal. (Tr. 30Bischer stopped taking yshiatric medications
due to financial reasonsld. Fischer had an injury to her left rib cage that resulted in subsequent
surgery due to chronic pain. (Tr. 309.) Figthdrug screen was positive for opiates as well as
for cannabinoids. (Tr. 301.) Fischer was caled about taking illicit drgs as well as taking
her medications.Id. A consulting internist stated thidtere appeared to be a volitional

component to Fischer's muscle movements. TIf.) It was noted that Fischer did not need
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any narcotic pain medications, and that medications should be kept to a minimum. (Tr. 312.)
On December 5, 2011, Fischer presented td&mobi with complaints of leg cramps.
(Tr. 384.) Upon examination, Fischer was in ppaxent distress, she moved all four extremities,
and no swelling was notedld. Dr. Jacobi referred Fischer teurology. (Tr.383.) On
December 16, 2011, Fischer was examined aftdingsihe emergency room with complaints of
leg cramps and low back pain. (Tr. 382.) Rescshowed no signs of sciatica; her spine was
non-tender; and she had paiaspmuscle tendernessld. Dr. Jacobi noted that Fischer had
never gotten the pain clinic refal or the neurology referralld. She ordered a CT scan of the
lumbosacral spine, and prescribed FleXeor muscle spasmsid. On December 22, 2011,
Fischer presented for an examination, at whircle she was “pleasant, asking about taking [Dr.
Jacobi’s] prescription pad so she can write soresgriptions just jokingl, and otherwise in no
apparent distress.” (Tr. 380.) Fischer had sttliset up appointments for the pain clinic or
neurology clinic. 1d. Upon examination, Fischer’s spineswy@on-tender, and she moved all four
extremities. Id. During her examination, Fischer svdaughing and joking and not ever
commenting about the pain except that it hustg not showing angigns of limitation of
movement form her pain, interaag and joking with her daughter.1d. Dr. Jacobi diagnosed
Fischer with chronic pain and recommended sHevieup with the pain kinic and neurologist.
(Tr. 379.) On December 23, 2011, Fischer calledJBcobi’s office requesting pain medication,
and became irritated when she was told Dr. Jagabinot in the office. (Tr. 378.) Dr. Jacobi

stated that she prescribed Tor&dml last until Fischer began treamnt at the pain clinic and that

" Flexeril is indicated for the sheterm treatment of muscle spasmSeeWebMD,

http://mww.webmd.com/drugsdst visited March 10, 2016).

8 Toradol is a nonsteroidal anti-inflammataiyg indicated for the short-term treatment of
moderate to severe pairSeeWebMD, http://www.webmd.comrdgs (last visited March 10,
2016).
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the pain clinic would margge her pain after thatld.

Fischer presented to the Attessiology Pain Clinic on January 6, 2012, with complaints of
lumbar back pain with radiation down both leg6lr. 371.) Fischer repatl that her back pain
started in 2005, followinghe rib removal surgery.ld. Upon physical examination, Fischer had
a positive straight leg $¢ bilaterally, but full sength throughout the bilateral lower extremities.
(Tr. 372.) Fischer was diagnosed with lumbalicalopathy and was given an epidural steroid
injection. Id.

Fischer continued to see Dr. Jacobivfarious complaints. On May 30, 2012, Fischer
complained that one of her grandchildren she eaxing for bit her. (Tr. 500.) Fischer was
given a tetanus shotld.

Fischer underwent a lumbapidural steroid injection on July 25, 2012. (Tr. 522.)

On August 17, 2012, Fischer presented to Dr. Jacobi with compddiatisruise on her
right leg, and occasional chest pain. (Tr. 498). Jacobi recommended testing. (Tr. 499.)
Fischer returned for follow-up on September 26, 201&hath time she was in good spirits.  (Tr.
497.) Dr. Jacobi indicated that Fisched hmdergone testing, which revealed nonoccldsive
coronary artery diseaseld. Dr. Jacobi counseled Fischregarding quitting smoking. (Tr.
496.) Fischer received treatment for a sinusctida in October 2012 (Tr. 495), and for a rash in
January 2013 (Tr. 493). On April 8, 2013, Fisat@mplained of upper respiratory symptoms.
(Tr. 489.) Upon physical examination, Dr. Jacobied that Fischer’s gait was within normal
limits. (Tr.491.) Dr. Jacobi diagnosed Fisc with upper respiratory infection, and again
advised her to stop smokingd.

On February 25, 2013, Fischer presented to the Neurology Clinic upon the referral of Dr.

® Not blocking the coronary vesseBtedman'st 1355.
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Jacobi for a consultation of pamthe left side of her chestsdting from a boating accident seven
years prior. (Tr.554-57.) Fiser reported pain in the mid-baethich radiates from the back to
the front. (Tr. 555.) Upon physical examinatibischer had normal tone and strength in all
four extremities, her sensory exam was normalenderness was noted over any part of the spine,
and she was able to walk on toes, heels, and tand@m.556.) Fischer was referred to a pain or
anesthesiology clinic for consideiati of a nerve block. (Tr. 557.)

On April 2, 2013, Fischer presented to thehOpaedic Clinic, with complaints of low and
middle back pain, and cramping down both legseiner boating accident. (Tr. 558-61.) Upon
physical examination, Fischer was in no appadistress, had good range of motion, intact
sensation and strength, amelgative straight-leg raise. (Tr. 560Hler reflexes were noted to be
slightly brisk. 1d. It was noted that Fischer complaingctheuropathic pain for which she had
failed to get any improvement fromjections in the past, and low back pain likely related to disk
disease at L5-S1I1d. Fischer was started on TopantixId.

The medical evidence discussed above supploe ALJ’s finding that, although Fischer
suffers from a severe back impairment, physesaminations have revealed few abnormalities.
Fischer has not presentetth chronic motor, sensory, reflear strength deficits upon physical
examination. Fischer argues that examination revealed a positive straight leg raise. ltis true
Fischer was noted to have a posititaight leg raise test bilaterally the pain clinic in January
2012. (Tr.372.) This was the only occasion, howewbere Fischer’s straight leg raise test
was positive. Fischer’s subsequent examinatidheaOrthopaedic Clinic in April 2013 revealed
a negative straight-leg raise test. (Tr. 56@n)addition, examinations have consistently noted

good range of motion, full strength, normal semsgtand a normal gait. (Tr. 372, 491, 556, 562.)

19 Topamax is indicated fahe treatment of seizuresSeeWebMD,
http://mww.webmd.com/drugiast visited March 10, 2016).

Page20 of 26



The ALJ also discussed relevant credibifagtors in determining Fischer's RFC.
Credibility questions are “primarily fahe ALJ to decide, not the courts.Baldwin v. Barnhart
349 F.3d 549, 558 (8th Cir. 2003). “If an ALJ exjilicdiscredits the claimant’s testimony and
gives good reasons for doing so, the Court shouier de the ALJ’s credibility determination.”
Gregg v. Barnhart354 F.3d 710, 713 (8th Cir. 2003).

The ALJ first stated thd&tischer has not received ttygpe of treatment one could
reasonably expect given her allegations regardisgjding pain. (Tr.19.) For example, Fischer
testified at the hearing that she did not see a péatidoctor for her back pain. (Tr. 54.) Fischer
only received two steroid injgons during the relevant pedpone in January 2012 and one in
July 2012. (Tr. 372, 522.) Fischesstified that she had not beesferred to physical therapy or
a surgical consultation. (Tr. 54.The ALJ properly considered Fischer’s conservative treatment
when considering the credibility der allegations of disabling painSeeGowell v. Apfel242
F.3d 793, 796 (8th Cir. 2001) (conservative treathsupported the ALJ’'s adverse credibility
determination)Black v. Apfel143 F.3d 383, 386 (8th Cir. 1998) (conservative treatment,
including exercises and medication, and lackwfery supported ALS’adverse credibility
determination).

The ALJ next stated that Fischer’s drug-segloehavior detractefdom her credibility.
Fischer’s drug-seeking behavisrwell-documented in Dr. Jacobi’s treatment notes. (Tr. 389,
380, 378.) On August 19, 2011, Dr. Jacobi notedRisther requested several times during the
visit that she prescribe naras, as another doctor had stoggeescribing a narcotic pain
medication. (Tr. 389.) Dr. Jacobi reiterathdt she “would not be writing her for any
narcotics.” Id. On December 21, 2011, Fischer was laughing and joking and showing no signs

of pain during her examination, and then askedlBxobi if she could takeer “prescription pad
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so she can write some prescriptions.” @80.) On December 23, 2011, Fischer called Dr.
Jacobi’s office requesting pain medication, aadame irritated when Dr. Jacobi was not in the
office. (Tr.378.) Dr. Jacobi told Fischeresivould not be presciithg pain medication and
instructed her to receive medicatifvom a pain management clinidd. She also suggested a
drug treatment programld. Fischer’s use of narcotic pammedication, as well as illegal drugs,
was also documented in the records fromSeptember 2011 hospitalizati for muscle spasms
related to drug withdrawal. (Tr. 300-12.) It wasted at that time th&tischer did not need any
narcotic pain medication. (Tr. 301.) The Aproperly considered Fischer’s drug-seeking
behavior when assessing the credibitifyher allegations of disabling painSee Harvey v.
Barnhart,368 F.3d 1013, 1015 (8th Cir. 2004) (findingigiiseeking behavior was inconsistent
with plaintiff's complaints of pain).

The ALJ found that Fischer’s daily actiess of cleaning, cooking, shopping, caring for her
daughter, caring for her two grdchildren, reading, watching telsion, and walking for short
distances inconsistent with her allegatiohglisabling pain. (Tr. 15, 19.) While the
undersigned appreciates that a claitm@aeed not be bedridden befaige can be determined to be
disabled, Fischer’s daily activisecan nonetheless be seen asmsistent with her subjective
complaints of a disabling impairment and nieeyconsidered in assessing her credibili§ee
Eichelberger v. Barnhart390 F.3d 584, 590 (8th Cir. 2004n0{ding that the ALJ properly
considered that claimant watched televisi@ad, drove, and attendeldurch upon concluding
that subjective complaints of pain weret credible).

The ALJ pointed out other inasistencies in the record. rFexample, the ALJ noted that
Fischer denied caring for her grandchildren atttbaring, yet Fischer’s treatment notes document

otherwise. (Tr. 19, 45-46, 500.) Specificaly, Jacobi's May 30, 2012 treatment notes state
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that Fischer reported she waing for two young grandchildren because their parents had both
been arrested. (Tr.500.) Fischer had sotrgatment on that date when one of her
grandchildren bit her.ld. At the hearing, Fischer testifiedat she did not care for her
grandchildren, but when questioned about DroBgs treatment notes, Fischer stated, “Well,
they're there. | mean I—they’re there iryrwhere | watch them. But | can’t physically
lift—they’re able to walk and...” (Tr. 45.)This inconsistency deacts from Fischer’s

credibility.

The ALJ also noted that Fischer collectedrap®yment benefits in the third and fourth
quarters of 2011, during the relengeriod. (Tr.19.) The ALfound that Fischer’s holding
herself out as being able to work to the Statale simultaneously holding herself out to the SSA
as being unable to work detractedrfr her credibility. (Tr. 19.) See Black v. Apfel43 F.3d
383, 387 (8th Cir. 1998) (applying for unemplagmh compensation is evidence negating a
claimant’s claim of disability).

Finally, the ALJ discussed the opinionmafn-examining State agency physician Jack
Bankhead, M.D. (Tr. 19-20.) Dr. Bankheaxpressed the opinion on September 10, 2012 that
Fischer had the RFC to perform light work. (@55.) The ALJ indicated that she was assigning
partial weight to this opinion, as it was baseda comprehensive review of the record and was
consistent with the record and Fischer's-sgported daily actities. (Tr. 20.)

The ALJ made the following determinatiwsith regard to Fischer’s physical RFC:

After careful consideration of ¢hentire record, the undersigned

finds that the claimant has thedi®ual Functional Capacity to

perform light work as defied in 20 CFR 404.1567(b) and
416.967(b). She needs to altembetween sitting and standing
positions for brief periods of timeot to exceed a few minutes while
remaining at her workstation withtle or no los®f production; can
occasionally climb ramps and stairs, but never climb ladders, ropes,
or scaffolds; can occasionally stoop, kneel, crouch, and crawl;
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should avoid frequent exposurevibration and hazards, such as
dangerous machinery and unprotected heights.

(Tr. 16.)

Plaintiff relies orNevland v. Apfel204 F.3d 853 (8th Cir. 2000) as support for her argument
that the ALJ erred in failing to develdipe record regardiniger physical RFC. Nevlandheld that
the ALJ failed to fully and fairly develop the record where there wasriedicalevidence about
how [the claimant’s] impairments affect his alyilio function now” and “the ALJ relied on the
opinions of non-treating, non-examining physiciarm® reviewed the ports of the treating
physicians to form an opinion of [the claimant’s] RFCNevland 204 F.3d at 858 (emphasis in
original). The conclusion iNevlandwas that the ALJ should have sought an opinion from the
claimant’s treating physicians ordared a consultative examinatiohd. Due to the lack of
substantial evidence supportitige ALJ's RFC determination, the ALJ’s decision was reversed
and remanded.ld.

This case is distinguishable fradevland The claimant ifNevlandprovided medical
evidence that documented his limited functional capabiliti®se Nevland204 F.3d at 854-56.
The ALJ inNevlanderred in disregarding this evidermed the claimant’s testimony about his
RFC solely based on the opinions of non-examining sourtesat 858.

In this case, there is no medical evidenctherecord supportingny greater limitations
than those found by the ALJ. Rar, the objective evidencapports the ALJ’'s determination
that Fischer is capable of performing a limited range of light work. As previously discussed, the
ALJ accurately stated that the treatment notede@Examining physicians reveal that Fischer’'s
back impairment has not manifested as any chnonitor, sensory, reflex, or strength deficits.
Rather, physical examinations have regdajood range of motion, full strength, normal

sensation, a normal gait, and an ability to walk on her toes, heels, and tandem. (Tr. 372, 491, 556,
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562.) Fischer's most recent examination revealeegative straight-leg raise test. (Tr. 560.)
In addition, Dr. Jacobi noted on one occasionrauthe relevant period that, despite Fischer’'s
complaint of disabling pain, she was laughingmyher physical examination and not showing
any signs of limitation of movement from heimpa (Tr. 380.) Thus, there was sufficient
medical evidence in the record the ALJ to determine Plaintif§’ physical RFCrad Plaintiff has
failed to show any prejudice due to the ALfHgure to order a consultative examination.

In addition to the medical evidence frone examining physicians discussed above, the
ALJ’s determination is supported by the opmiof State agency physician Dr. Bankhead.
Further, the ALJ found that Fischeiallegations of disding pain were not credible due to factors
such as her daily activities, drug-seeking behawaod other inconsistensién the record. The
ALJ’s determination regarding PHiff's physical RFC is supportday substantial evidence in the
record as a whole. “[T]he bden of persuasion to prove didapiand demonstrate RFC [is] on
the claimant.” Vossen v. Astrué12 F.3d 1011, 1016 (8th Cir. 2010). For the foregoing reasons,
Fischer has not established tha ALJ erred in assessingrhphysical RFC.

After determining Fischer's RFC, the ALdund that Fischer washable to perform any
past relevant work. (Tr. 21.) The ALJ propedyied on the testimony @& vocational expert to
find that Fischer could perform other work diig in significant numbers in the national economy
with her RFC, including both light and sedegtanskilled jobs of small products assembler,
optical lens inserter, dowel inspectand table worker. (Tr. 22, 62-63.$ee Robson v. Astrue
526 F.3d 389, 392 (8th Cir. 2008) (holding that aatmnal expert’s testimony is substantial
evidence when it is based on an accurgtbhased hypothetical capturing the concrete
consequences of a claimant’s limitations)hu$, the ALJ’s decision finding Fischer not disabled

is supported by substantial evidence.
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Accordingly, Judgment will be entered separatelfigvor of Defendant in accordance with

this Memorandum.

Dated: March25,2016 aﬂr{w/ GME’ oﬂw

ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE
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