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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

FRANKLIN G. ENDICOTT, )

Plaintiff, ;

V. )) No. 2:14 CV 107 DDN
JAMES HURLEY, et al., ))

Defendants. ) )

MEMORANDUM AND ORDER GR ANTING IN PART AND
DENYING IN PART DEFENDANTS’ MOTION TO DISMISS

This action is before the court oretimotion of defendantkarry Allen, Roger
Avery, Jacob Baker, Tyree Batl Lori Calvin, David CuttKristin Cutt, Alan Earls,
Joyce Edwards, Chantay Godert, Richartg@s, James Hurley, William Jones, George
Lombardi, Jeffrey Reid, JarseRhodes, and Lisa Rubjo dismiss Counts I, 1V, VII,
VI, X, X, X1, X, XL XV, XVIL XV XX, XXI, and XXII of plaintiff's Fifth
Amended Complaint (ECF No. 4} for failure to state a @m. (ECF No. 118). The
parties have consented to the exercise of plenary authority by the undersigned United
States Magistrate Judge pursuant to 28 U.8.€36(c). The coutteld a hearing on this
matter November 15, 2016. The court grahésmotion in part and denies the motion in
part.

! In the interests of the parties and judigabnomy, this Court divided Plaintiff's claims
into two groups for separat®nsideration on February 2016. (ECF No75). Group 1
Defendants consist of Larrylldn, Roger Avery, Lori Calwm, David Cutt, Alan Earls,
Chantay Godert, Richard Griggs, Jamesrlédy William Jones, George Lombardi,
Jeffrey Reid, and Lisa RubyGroup 2 Defendants ogist of Larry Allen, Jacob Baker,
Tyree Butler, David Cutt, Krisn Cutt, Alan Earls, Joye Edwards, Chantay Godert,
Richard Griggs, James Hurley, William Jon&seorge Lombardi, and James Rhodes.
This motion is made by both groups of Defendants.
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. BACKGROUND

The relevant facts as alleged in the dlegs, taken in favor of plaintiff, are as

follows. Plaintiff Franklin G Endicott is currentlyncarcerated at Northeast Correctional
Center (“NECC”) in Bowling Green, MissouriECF No. 114, 1 1) All Defendants are
or were employed by NECC or the MissoDepartment of Corrections (“MDOC”) or
were otherwise tasked with assisting inmsagééd NECC at the timepertinent to this
litigation. (d. at 91 2-23). Larry Allen was a Liemant at NECC, Roger Avery is a
Corrections Officer | (“CO I") at NECC, dab Baker is a Corrections Officer Il (“*CO
II") at NECC, Tyree Butler is a Function @nManager at NECC, Lori Calvin is a
Captain at NECC, David Cutt & Lieutenant at NECC, Kitisn Cutt is a caseworker and
occasionally acts as a Functibhlit Manager and committee chair at NECC, Alan Earls
is the Deputy Division Director of the Missouri Adult Institutions, Joyce Edwards is the
librarian at NECC, Chaay Godert is an Assistant Wad at NECC, Richard Griggs is
an assistant Warden at NECC, James Hudehe Warden at NECC, William Jones is
the Deputy Warden &flECC, George Lombardi is the Director of the MDOC, Jeffrey
Reid is a CO | at NECC, James Rhodes isnaastigator at NECC, and Lisa Ruby is a
CO | at NECC.Id. In addition, medical services prider Corizon and/or Corizon, LLC
(“Corizon”) was under contract with the MDQ@G provide medical services at NECC at

the times pertinent to this litigationd.

A. Medical Claims
Plaintiff alleges that defendants were defdtely indifferent to his serious medical
needs. If. at { 154-200) Specifically, plaintiff details ceduct related to his need for a

vein ablation procedure, his need for amufive boot following an ankle fracture, and
his need to visit sick call for prostate medicatidd. Plaintiff alleges that defendants
Avery, Calvin, Cutt, Hurley, and Reid know that inmates at NECC need and are entitled
to medical care. I14. at f{ 177, 190). Plaintiff further alleges that defendant Davis
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participated in the review @nd response ®ome of the grievances which plaintiff made
concerning his treatment and therefore knewshould have known of the alleged
deliberate indifference of Corizon staff at NEC@. at 11 82-84).

I. Vein Ablation Procedure

Plaintiff alleges he was diagnosed witlmgptomatic varicose veins in his right leg
on or about July 2010.1d. at 7 29-50). His doctor wrote him a pain prescription for
Valium and numbing gel, recommended anagsitrund, and noted that plaintiff would
likely need an ablation procedurtd. His doctor faxed orders tihis effect to NECC on
or about September 13, 201@. Corizon employees made efort to supply plaintiff
with the prescribed medicatiar an alternative, becausehedule Il narcotics could not
be provided to plaintiff.Id. On or about September 17, 2010, plaintiff requested medical
services because his calf had become swdliardened, red, warm, and painful. At this
time, an ultrasound was requested for approldal.

On September 20, 2010, plaintiff was sersick call in NECC and diagnosed
with phlebitis and infkmmation of a vein.ld. He was ordered to rest and ice the area
and given aspirin. Arultrasound had stilhot been performed.ld. On or about
September 29, 2010, plaintiff was admittiedthe Audrain Medical Center where an
ultrasound was performed, showiaglot in his vein above his right ankle. The results
of this ultrasound are in the plaintiffehart from Corizon, suggesting that Corizon
employees knew or should hakeown of the blood clot.ld. Plaintiff was prescribed
pre-operative medication for a vein ablatioog&dure to take place on or about October
1, 2010. Id. Corizon employees made no effort tmyide these medications to plaintiff
before the procedureld. The procedure was more painful and stressful than it would
have been had plaintiff beenvgn the prescribed medicatiohd. Due in part to these
factors, the procedure was only partiallynmpeted on October 1, 2010, and a follow-up
procedure was scheduléat October 15, 2010l1d.
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For the October 15, 2010, appointmamt, employee at Corizon made any effort
to arrange for the pre-operative medicatiobeécsupplied to plairffi and they knowingly
sent him to the appointment withodhe required medication being given.d.
Defendants Avery and Reid were assignethke plaintiff to this appointmentid. They
were aware of plaintiff's lolod clot and that the purposé¢ the appointment was for
surgery on the blood clotld. Defendants Calvin and Cutt éw that defendants Avery
and Reid had this assignmentd. @t 1 193). All of these defendants knew when “count
time” occurred and that no inmate movemevas allowed during this time.ld( at |
194). The officers unnecessarily delayed plaintififansfer to his gmintment such that
it had to be rescheduled tdovember 5, 2010. Id. at 29-50). Captain Calvin and Lt.
Cutt contributed to this deldyy intentionally distracting CO | Avery and CO | Reid from
preparing for and leaving ondhransportation assignmenid. They called defendants
Avery and Reid into an officarea before count tienand kept them there until after count
time was clearedld. Defendants Avery and Reid therftlthe plastic cuffs required for
the transfer at the institutionThey had to return to obtathem. As a result of these
actions, plaintiff missed his surgeand had to have it rescheduldd.

While waiting for his rescheduled surgeon October 21, 201@laintiff went to
the infirmary with a self-reported emergermgcause his left hand was tingling and his
fingers and face wergecoming numbld. Plaintiff informed aremployee of Corizon of
the blood clot and that he was concerned it was movidg. The nurse assessed the
situation as “non-emergent, but urgent” antiestuled plaintiff to be seen at the next
available sick call.ld. On October 22, 2010, plaintifippeared at sick call and reported
that he had experienced numbness from theipper left side of his lip and his left upper
arm down to his fifth digit the night beforéde complained of dizziness and a headache.
The nurse at sick call did nobnsult a physician, order amgsts, or take any action to
rule out complications or corimns related to his lower examity blood clot, but referred

plaintiff to Chronic Care.ld.



On November 3, 2010, plaintiff reportedaaurse that he had felt pressure to the
brain, which worried him that h&as having stroke-like symptom$&d. He had not seen
a physician even though tead reported the same sympi® on October 21, 2010d.
Corizon made no other efforte rule out a stroke, transierschemic attack, or other
complications due to the knownolold clot in his left leg.ld.

On November 5, 2010, plaintiff atterdidnis follow-up appointment, where the
doctor recommended that plaintiff receive dtmasound on his leg as follow-up to the
October vein ablation procedure, as well asarotid Doppler dal to the transient
ischemic attaclsymptoms.ld. On November 8, 2010, a €pon employee reviewed the
doctor’'s recommendation and referred it for approvel. It was approved on or about
the same day and the carotid Dopmecurred on November 18, 201@. The follow-
up ultrasound was delayed until &@enber 2, 2012, due to afleged erroin obtaining a

referral. 1d.

ii. Fractured Ankle
Plaintiff alleges that on January 20014, he injured his right ankleld(at 1 51-

61). He was sent via ambulanceHannibal Regional Hospita Emergency Department
and diagnosed with an avulsiéracture of his right ankle.ld. He received discharge
instructions to follow up withan orthopedic specialist ifive days. When plaintiff
returned to NECC theame day, a Corizon nurse saw him and noted only some of the
discharge instructions, stating plaintiff wes follow up with a Corizon doctor in ten
days, not an orthopedic esgalist in five days.ld. The Corizon nurse failed to provide
the Emergency Department’s report to @on doctors, and althgh plaintiff was given
tramadol and Ibuprofen for his pain, plaintiff did not receive any further aid until January
21, 2014. Id. This delay increased his risk forroplications due to his pre-existing

medical conditionsld.



On January 21, 2014, a @on doctor refilled plainti’'s medication and ordered
a referral to an orthopedic specialidd. On January 29, 2014jghteen days after his
Emergency Department visit, plaintiff saw arthopedic specialistia teleconference and
was prescribed a boot cadt. This cast was to be shipped overnight to arrive at NECC
for plaintiff's immediate use.ld. On February 4, 2014, pidiff went to sick call to
inquire about his presibed boot castld. A Corizon nurse stateshe knew something
about a boot cast, left the ropand returned with the cadd. An x-ray technician fitted
the boot and gave it to plaintiff to weald. On March 5, 2014, therthopedic specialist
ordered plaintiff to remain in the boot cast fwo weeks and then to wean out of the boot
cast. Id. On March 19, 2014, the boot cast wdsetaaway from plaintiff with no time to

strengthen his leg and weant of the boot castld.

iii. Prostate Medication

At the times pertinent to this litigat, plaintiff alleges that the contractual
agreement between Corizondathe MDOC provided inmates with fifteen minutes to
move from their housing unit teick call in order to turn im Medical Services Request
form. (d. at 1Y 60-81, 176-188)NECC Warden James Hurleand CO | Lisa Ruby
were aware or should have been awarethef 15 minute contractual provision but
defendant Hurley reduced this &#no only ten minutes in NECQAd. Defendants Hurley
and Ruby knew that some inmates woulddbaied medical care if they arrived between
ten and fifteen minutes, rather than in ten minutes or less.

On or about August 1, 2@, a Corizon doctor renewed plaintiffs medications
and, without seeing plaintiff, chged his prostatenedication. Id. This was because
plaintiffs medication was a “formulamedication, and a changed NECC policy
prohibited formula medications frofmeing prescribed for inmatedd. This change in
plaintiffs prostate medideoon caused him to experiencg swollen prostate, with

difficulty urinating, pain, and discomfordd. When plaintiff attempted to visit sick call
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on August 29, 2014, to complai this issue, he was dexi because it took him between
ten and fifteen minutes to arrive. Due the NECC'’s reduced timeframe and the
difficulty of movement in the prison enviroramnt, plaintiff was outside the Warden'’s ten-
minute policy. Id. CO | Lisa Ruby enforced defendadurley’s 10 minute time limit.

Id. Plaintiff, therefore, continued to suffer te&ects of the wrong prostate medication,
resulting in continued difficulty umating, pain, and discomfortld. CO | Ruby was
aware that by enforcing the ten-minute windeWwe was denying inmates access to health
care regardless of their medical conditidd. MDOC Director George Lombardi made
no meaningful attempt to change the NECCetitmit to reflect tle contracted-for time

of fifteen minutes.ld.

On or about September 5, 2014, pldinteported to a Corizon nurse that he
needed to see a physician becaudatontinued difficulty urinatingld. However, the
nurse never discussed these complaints avpphysician or scheduled an appointment for
plaintiff to see a physicianld. On or about September 22014, plaintiff saw a doctor
for a cardiology appointment and was finalple to change his prostate medication
prescription. Id. He was able to begin taking thaiedication on September 30, 2014,
after which it took 7-10 day$or the medication to reduce the swelling in plaintiff's
prostate and relieve his symptomkl. Throughout this time, iraddition to difficulty

urinating, he had a painfoladder, lack of sleep, emonial stress, and irritabilityld.

B. Retaliation Claims

Plaintiff alleges that he filed multiple grievances against Corizon and NECC
personnel regarding $iimedical needs. Id. at §f 60, 61, 78, 82-84).These were
consistently denied with little too remedial action taken at NEC@I. Plaintiff alleges
that he experienced retaliatiaas a result of filing these grievances, in that certain
defendants transferred plafhto administrative segregan, placed him in hazardous
conditions, and denied him asseto the law library. I4. at 11 85-145). Plaintiff further
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alleges that defendants Hurley, Davis, Griggsnes, Godert, Earls, and Lombardi had
actual knowledge of the retaliati against plaintiff, failed téully investigate plaintiff's
allegations, and authorized the NE@@Gd Corizon retaliatory actions.ld( at Y 251-
258).

I. Transfer to Administrative Segregation

Plaintiff alleges that as a result of theegances he filed against a Corizon nurse,
she was informed on @bout March 19, 20140t to delay or deny plaintiff's access to
medical care. I¢. at 11 85-94).0n or about the same ddkie nurse’s husband, Lt. Larry
Allen, put plaintiff in administrative segragon for investigation of gang activityld.
Other correctional officers objected to thiasgification, but defendant Allen insisted on
it. Id. During the transfer of pintiff to administrative segregation, defendant Allen
treated him in an intimidating manner and aged for his wife to perform a vital signs
check before plaintiff was placed in administrative segregatihn.

Prior to this time, plainti had been on honor statudd. Upon placement in
administrative segregation his honor gtatwas revoked and all privileges were
rescinded. Id. Additionally, while in adninistrative segregation plaintiff was unable to
perform physical therapy on his ankleld. The initial decision tokeep plaintiff
incarcerated in administrative segregatiorvtarch 28, 2014, was approved by Assistant
Warden Godert. Id. at 11 100-105).The decisions to keep aghtiff in administrative
segregation were approved by defendantpuBeWarden Jones and Assistant Warden
Scott Griggs. Id. The decision to place plaintiff iadministrative segregation and the
decisions to keep him there were aalapproved by defendant Warden Hurldg.

Plaintiff was not released from admimative segregation until August 1, 2014.



ii. Hazardous Conditions

Plaintiff alleges that the cell doors administrative segregian are solid steel
with a solid glass window. Id. at 1 112-130).Each steel door has eleven steel pieces
welded to the inside of the dpat chest level at a hoomtal angle potentially allowing
for severe injury to inmatesld. Warden Hurley, Deputy Direat Earls, and Director
Lombardi permitted or requireddbe steel plates to be pladedide the cells, with no
penological purposeld.

Prisoners housed in administrative segtiem are double celled with anyone not
on their list of known enemiedd. At least three declared gg members refused to be
housed with plaintiff, and plaintiff refuséd be housed with any known gang member.
Id. Plaintiff was housed in a single cell atién with a non-ganghember for a least a
portion of his time in administrative segregatidd.

In July 2014, deferghts Baker and Cutt moved plaintiff's property while plaintiff
was showering and then ordérplaintiff shackled and cuffeon a steel bench until he
agreed to be dible celled.Id. Plaintiff agreed to a double lt& he would not be placed
with a gang memberld. Plaintiff was placed with a meber of a prison gang known to
assault sex offenders, whichetplaintiff is. The correctionsfficer knew p&intiff was a
convicted sex offender and that the otpesoner was a member of a prison gang known
for assaulting sex offendersd.

Following this incident, when plaiff was released from administrative
segregation back into general populatianAugust 2014, NECC failed to obtain an
enemy waiver from plaintiff fioeach prisoner who declared him to be an eneihly.
Under NECC policies, if two inmates dedathemselves enemies in administrative
segregation, each must sign a waiver before being placed bademeoal population.

Id. If one refuses, one must bewed to a different prisonid.



iii. Denial of Access to Law Library

Plaintiff alleges that whildhe was in administrativeegregation from March to
August 2014, he was denied ags¢o the prison law library e librarian, a corrections
officer, Assistant Warden Gygs, and WardeHlurley. (d. at 11 131-145) Plaintiff was
then in the process of appieg his conviction in state couand preparing the lawsuit at
issue hereld. Plaintiff submitted multiple Special litn_egal Request forms, which are
required for inmates in administrative segation to access case law and law clerk
assistance.ld.  Assistant Warden Griggs initiallgupported plaintiff's requests and
stated he could havaccess to legal materials while agiministrative segregationld.
The librarian, however, denigdaintiff’'s forms and statedn additional Qualified Legal
Claim form was requiredld. Defendant Griggs then regmed to plaintiff's request by
either saying a qualified legal claim verificati was not required or that plaintiff could
not access law materials as there wagourt deadline to prepare fod. Plaintiff filed
a grievance regarding the deniald.

On July 23, 2014, defendants Butler, Kns€utt, and Griggs denied plaintiff’s
grievance and stated he needed an apprQuedified Legal Claim verification for such
access.ld. Plaintiff appealed this decision to detlant Earls, who stated that “plaintiff
failed to provide any evidence smubstantiate that he wasnikd access to the materials
in the law library.” (d. at § 138). Other similarly situatgulisoners were given access to
the law library and offender law clerksd. Due to this denial, plaintiff was prevented
from preparing and providing rmions and research to hif@ney who at that time was
Larry Fleming. Id.

Upon release from administrative segregatiplaintiff’'s access to the law library
continued to be restrictedd. Assistant Warden Griggs hathintiff report to mandatory
work detail during the free time plaintiffoald have used in the law libraryld.
Defendant Griggs also sengpitiff's Qualified Legal Clainform back to plaintiff's case

worker for verification of which days of the week plaintiff would be using the law
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library. Id. Assistant Warden Griggs has not dethgmother prisoner’s request in this

way. Id.

[I. MOTION TO DISMISS
After plaintiff filed his fifth amended cont@int, defendants Allen, Avery, Calvin,

David Cutt, Earls, Godert, @gs, Hurley, Jones, Lombardi, Reid, and Ruby moves to
dismiss Counts Ill, IV, VII, VIII, IX, X, XI, XII, X, XIV, XVII, XVIII, XX, XXI, and

XXII of that complaint for failue to state a claim. Plaintiff opposes the motioSee(
ECF Nos. 114, 118-12 132, 134).

A. Legal Standard
Under Federal Rule of AiMProcedure 12(b)(6), a partgay move to dismiss part

or all of a case for its failure to state a slaipon which relief can bgranted. Fed. R.
Civ. Pro. 12(b)(6). A compiat “must include enough facts ttate a claim to relief that
is plausible on its face,” providing motiean just labelsind conclusionsBell Atl. Corp.

v. Twombly 550 U.S. 544, 57®007). Such a complaintifv‘allow[] the court to draw
the reasonable inference that the defenhdalmble for the misconduct allegedyshcroft

v. Igbal 556 U.S. 662, 678 (2009), and will statelaim for relief that rises above mere
speculation.Twombly 550 U.S. at 555.

In reviewing the pleadings under this standard, the court accepts all of the
plaintiff's factual allegations as true and dsaall inferences in #h plaintiff's favor, but
the court is not required @ccept the legal conclusions thiaintiff draws from the facts
alleged. Retro Television Network, Inc. v. Luken Commc'ns, 1898, F.3d 766, 768-69
(8th Cir. 2012). A motion to dmiss will be granted “whenéhe is no dispute as to any
material facts and the mang party is entitled to judgmeé as a matter of law.”Ashley
Cnty, Ark. v. Pfizer, Inc552 F.3d 659, 665 (8th Ci2009).
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B. Count Ill Does Not State a Claim

In Count I, plaintiff alleges defendantHurley and Ruby were deliberately
indifferent to his serious medicaeed when plaintiff was dezd medical attention at sick
call for arriving outside of the NECC teninute window. (ECF No. 114, {1 176-188).
Even construing all of the facts pled in the complaint in plaintiff's favor, the court
concludes that this Count fails to state arul for relief and that defendants Hurley and
Ruby are entitled to judgmeas a matter of law.

“To prevail on an EightlAmendment claim of deliberate indifference to serious
medical needs, an inmate stuyorove that he sufferelom one or more objectively
serious medical needs, and that prisdficials actually knewof but deliberately
disregarded those needsRoberson v. Bradshaw 98 F.3d 645, 64@8th Cir. 1999). A
medical need is objectively serious if itshaither “been diagnodeby a physician as
requiring treatment, or is so obvious tlaten a layperson would easily recognize the
necessity for a doctor's attentionJones v. Minnesota Dep't of Cqre12 F.3d 478, 481
(8th Cir. 2008).

At the time of the sick call visit in gsgon, plaintiff had been previously
diagnosed with prostate issues and prescribed medicatioimadbumnot yet been treated for
the prostate issues for which lvas making that particular sick call visit. Furthermore,
plaintiff does not allege nor can it be inkrthat CO | Ruby owarden Hurley were
aware of this previous diagnosis or prescriptidinerefore, in ordeto be an objectively
serious medical need, plaintiff's prostatemg@toms needed to bso obvious that a
layperson would recognize plaintiffteeed for medical attentiorid. The Eighth Circuit
has found a serious medical needls obvious to a laypersarhen an inmate was passing
blood clots; complained of extreme toothimpand had bleeding gusnor had excessive
diarrhea, sweating, weight loss, andhyldration related to known diabetdsl. (citations

omitted). Under the facts allesjethe swollen prostate complad of on this occasion
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would not have been obvious to a laypersdfurthermore, the mere act of requesting
sick call is not sufficient to dematrate a serious medical need.

Even if the swollen prostate was thanserious medical need, “[tjo establish a
constitutional violation, it is not enough treteasonable official slild have known of
the risk. Rather, a plaintiff must demonstréhie official actuallyjknew of the risk and
deliberately disregarded it."Vaughn v. Greene County, Arki38 F.3d 845, 850 (8th
Cir.2006). Deliberate indifference remps more than g@ss negligence.Gibson v.
Weber,433 F.3d 642, 646 (8th Cir. 2006). e liable under the deliberate indifference
standard, a prison official Must both be aware of facts from which the inference could
be drawn that a substantial risk of seriduem exists, and he must also draw the
inference.” Jenkins v. Cnty of Hennepif57 F.3d 628, 633-3@th Cir. 2009) (quoting
Farmer v. Brennan511 U.S. 825, 837 (1994)).

In this case, plaintiff has not alleged any facts beyond conglistatements that
the ten-minute policy couldoastitute a substantial riskf serious harm and that
defendants Hurley and Ruby aatly drew this inference. Plaintiff has only alleged that
defendants Hurley and Ruby meeaware of the fifteen-minute contractual provision with
Corizon. Plaintiff has not alleged that e@thdefendant actuallknew of plaintiff's
swollen prostate on the night he attemptedvisit sick call but took longer than ten
minutes to arrive. In fact, plaintiff specifically alleges that the ten-minute window
prevented him from informing anyone lmg medical complaint at that time.

While a claim of deliberate indifference shdbeen recognizeth some circuits
when prisoners are unable to make their medical problems known to medicaestaff,
e.g., Hoptowit v. Rgy682 F.2d 1237, 1253 (8th Cir982), abrogated in part on other
grounds bySandin v. Connerb15 U.S. 472 (1995), plaifftialleges only that the NECC
policy would deny some inmates medical ecdéinat the Corizon contract would have
otherwise provided. Een liberally construing the compid as alleging that the policy

prevents prisoners from making their neadi problems known, the facts alleged are
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insufficient. Plaintiff alleges that he wamable to arrive to sick call within the ten-
minute window from August 292014, to December 5, 2014ECF No. 114, | 77).
However, he does not provide afagts as to why he had diffilties during this specific
time period, or why he was later able daive within the ten-minute window after
December 5, 2014. Plaintiff's complaint alleges thahdaausing unit had a specific
sick-call time slot, and it details multiple susstul visits to sick call under this system.
Plaintiff alleges he spoke with a nurse abthe prostate issue dbeptember 5, 2014,
during the period of the allegadability to make sick call. Id. at  65). Plaintiff does
not allege that he was otherwise meted from making his medical problems known
between August 29 and Decemide 2014. He details multipleisits to sick call or
doctor’s appointments during this periodd. @t 1 65-71).

The mere fact that defendant Hurleytiuded a policy to give inmates ten minutes
to arrive in sick care when NECC's comravith Corizon provided for a fifteen minute
window is not sufficient for tb court to infer that defendahlurley thereby deliberately
disregarded inmates’ medical needs. Gwrig contractual provision did not confer to
the inmates a new constitutional rightbe seen if they arrideat sick call within fifteen
minutes. Instead, the Eighthmendment requires only “a system of ready access to
adequate medical careld. “The Constitution does not reige jailers to handle every
medical complaint as quickly a&ach inmate might wish.Jenkins v. Cnty of Hennepin
557 F.3d 628, 6334 (8th Cir. 2009).

For these reasons, the court grants riddats Hurley andRuby’s motion to

dismiss Count IlI.

C. Count IV States a Claim

In Count IV, plaintiff alleges a deliberaitdifference to a serious medical need by
defendants Avery, Calvin, David Cutt, afkid when they delayed his transfer for
surgery on October 15, 201GECF No. 114, 11 189-200)Construing all of the facts
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pled in the compiat in plaintiff's favor, the court @ncludes that this Count states a
claim for relief.

Applying the Robersonstandard used above, pldifs claim of deliberate
indifference requires proving dh prison officials knew obut deliberately disregarded
plaintiff's serious medical need. 198 F.3d6d%7. Based on the facts alleged, it can be
reasonably inferred that defendants Ave@alvin, Cutt and Reiknew of plaintiff's
appointment and the medical need giving risthtbappointment. It can also be inferred
that plaintiffs medical need was objealy serious, as it had been diagnosed by a
physician as requiring treatmestd the appointment in question had been made in order
to treat it. Jones512 F.3d at 481.

Plaintiff's allegations also provide fadrom which the courtan infer the mental
state required. The complaint allegesittiihese defendants knew that no inmate
movement was permitted during “count time(ECF No. 114, § 194). Defendants
Calvin and Cutt are alleged to have “irtienally prevent[ed]” defendants Avery and
Reid from preparing for and leaving for the assignment to transfer plaintiff by calling
them into an office area prite count time and holdg them there untéfter count time.
(Id. at 7 40-41). Defendants Avery and Reai@ also alleged to have deliberately
delayed the transfer of plaintiff by leaginbehind the plastic cuffs they knew were
necessary for the appament, thus requirin@g return to the irigution. Drawing all
inferences in plaintiff's favorthese facts could give rise to the inferenc thkefendants
knew of plaintiff's scheduledgurgery but, “with deliberatendifference to the medical
needs of plaintiff, all delayed ¢htransfer of plaintiff to higppointment . . to the point
that [his appointment] needed to be rescheduled.”af 1 196).

The determination of whetha delay is constitutionally actionable “depends on
the seriousness of an inmate’s medicahdition and on the reason for the delay.”
Plemmons v. Roberts139 F.3d 818, 825 (8th Cir. 2006). A surgery is generally

considered a serious medical procedure anddheplaint has pled a plausible theory that
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there was no proper reason for the delayW]l{en [an] inmate alleges that the delay in
treatment is the constitutiondeprivation, the objective geusness of the deprivation
should also be measured by reference tetteetof delay in treatment.’Keeper v. King
130 F.3d 1309, 1314-15 (8thir. 1997) (citations omitted).While the delay in his
follow-up vein ablatiomappointment is not alleged to hakead any effect on plaintiff's
medical condition, plaintiff has pled a numbxrrelated detrimental effects: continued
pain from the blood clot, fear and anxietingling in his left hand and fingers, and
numbness of the face. (ECF Nd4, 1Y 41-47). Whileenuous, this is sufficient to state
a claim. Plaintiff willneed to present verifying mediaalidence to show the detrimental
effect of the delay Crowley v. Hedgepeti,09 F.3d 500, 502 (8th Cir.1997).

Defendants Avery, Calvin, Cutt, and Rewve not established that plaintiff's
allegations show that they are entitled toldmea immunity on thisclaim. “Qualified
iImmunity shields a governmentfficial from liability whenhis conduct does not violate
‘clearly established statutpior constitutional ghts of which a reasable persn would
have known.” Krout v. Goemmers83 F.3d 557, 5648th Cir. 2009) (citingHarlow v.
Fitzgerald 457 U.S. 800, 812 €B2)). To determine whether these defendants are
entitled to qualified immunity, tB court must determine wkther (1) there has been a
violation of a constitutional or statutory righnd (2) the right was clearly established
“such that a reasonable offatiwould have know that his actions were unlawful.ld.
(citing Pearson v. Callaharb55 U.S. 223, 232 (2009)). iBhcourt has already noted that
plaintiff has alleged sufficient facts to makelaim that there waan Eighth Amendment
violation of deliberate indifference in the failuwéthese defendants to transfer him to his
surgical appointment. The issue is whetltewas clearly established such that a
reasonable official would havienown that his actions wengnlawful. The action in
guestion need not have bepreviously held unlawful, duthe unlawfulness must be
“apparent” in “light of preexisting law.” Anderson v. Creightqr483 U.S. 635, 640
(1987).
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The Eighth Circuit’s decisionsn delay in medical treatment make it clear that any
reasonable officer should know that a deillayproviding prompt, appropriate medical
care is an Eighth Aendment violation. See Plemmongt39 F.3d at 8257lamka v.
Serrell, 244 F.3d 628, 635 (8th C2001). The current recotuefore the court indicates
that the officers were aware of plaintiff's tieal needs. Therefey defendants’ motion

to dismiss is denied as to Count V.

D. Count VIl Does Not State a Claim

In Count VII, plaintiff allegs that defendants AllerBaker, Butler, Cutt, Earls,
Godert, Griggs, Hurley, Jones, Lombaraid Rhodes retaliated against him by placing
him in an administrative segregation cell wstieel grates with shagmwints on the inside
of the door which may cause serious injuryECF No. 114, 1 218-225). This is
separate from Count VI, which allegestat@tion in transferring plaintiff to
administrative segregation. Even construaibof the facts pled in the complaint in
plaintiff's favor, the court concludes thaigiCount fails to stata claim for relief.

To prevail on a First Amendent claim of retaliation, a plaintiff must prove that
(1) he “exercised a constitutionally prated right,” (2) was disciplined by prison
officials, and (3) the plaintiff's exercise of the constitutional right “was the motivation for
the discipline.” Meuir v. Greene Cnty. Jail Empgl87 F.3d 11151119 (8thCir. 2007).
The filing of a prison grievance @otected First Amendment activitypixon v. Brown
38 F.3d 379, 379 (8th Cir. 19p4 Plaintiff has alleged thate filed multiple prison
grievances. He has also alleged that he plesed in administrative segregation, which
is a form of discipline, but which is addsed in Count VI. The specific condition of
plaintiff's administrative segregation cell daast rise to an additional form of discipline
sufficient to support a separate retaliationrolaiWhile the conditiorf the cell might be
dangerous and might not seradegitimate penological purpose, the complaint fails to

allege that defendants specifically createdetesls or allowed them to be made in order
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to discipline plaintiff for filing grievancesTherefore, Count VIl is dismissed for failure

to state a claim.

E. Count VIl States a Claim

In Count VIII, plaintiff alleges that defeadts Sergeant Bakand Lieutenant Cutt
retaliated against plaintiff by placing him acell in administrative segregation with
known gang members. (ECF Nbl4, 1 112-24; 226-33). @ltourt finds that plaintiff
has alleged sufficient facts to state a claim.

Under theMeuir test for First Amendment retaliati, a plaintiff must prove that
he was disciplined by prisorffials and this discipline weamotivated by the plaintiff's
exercise of a constitutionally protected rigiRlaintiff has alleged that he filed multiple
grievances at NECC related to his medicakcaHowever, he has not alleged any facts
that give rise to the inference thatfeledants Baker and Cutt even knew about these
grievances, and only statesnclusorily that plaintiff wa placed in cells with known
gang members “in retaliation for plaintififing grievances against Corizon and NECC
Staff[.]” (ECF No. 114, 1 119) This is insufficient for tb court to infer the required
motivation for a retaliation claim.

However, plaintiff has also alleged thdie made informal complaints to
defendants Baker and €about the dangeroustoee of the cell doors. (ECF No. 114,
116). The Eighth Circuit Isanot addressed the question of whether an inmate’s oral
grievance constitutes the exercise of a ttr®nal right. It has only addressed an
inmate’s filing of a formal grievance “pursuan established proderes,” recognizing it
as the exercise of a constitutional rigil8prouse v. BabcoclB70 F.2d 450, 452. Other
circuits, however, have addressed this questi®oth the Third and the Seventh Circuits
have found that the First Amendment'stifen Clause “embraces a broad range of
communication, and the availability of itsopections has never turned on a perceived
distinction between writteand oral speech.Mack v. Warden Loretto FCNo. 14-2738,
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2016 WL 5899173, at *7-8 (3d Cir. Oct. 11, 2016) (citigarson v. Welborm71 F.3d
732, 741 (7th Cir. 2006) (“Nothg in the First Amendment g suggests that the right
to petition for redress of gnances only attaches whéime petitioning takes a certain
form”)).

While prisoners do not enjoy the same ¢ibagonal protections as civilians, they
are not deprived of their First Amendmanght to petition simplybecause they are
incarceratedTurner v. Safley482 U.S. 78 , 84 (1987). An inmate “retains those First
Amendment rights that are not inconsistenthwhis status as a prisoner or with the
legitimate penological objectives the corrections system.Pell v. Procuniey 417 U.S.
817, 822 (1974). The facts pested here are not inconsistenth plaintiff's status as a
prisoner. He orally complaine® defendants Baker and Cudtinform them of and to
seek redress for a hazardous prison condition. This congitieed a danger to plaintiff
and to the other inmates in these cells. He etsoplained that he would be in danger if
he had to share a cell with a gang memb¥éris kind of petitionings not incompatible
with imprisonment.See Pearsqgm71 F.3d at 741 (noting thatarches or group protests
would be incompatiblevith imprisonment).

For the purposes of this motion to dismissnstruing all alleged facts in favor of
the plaintiff, the court finds that plaintiff'eral grievance to defelants Baker and Cutt
constitutes protected activity under the Fidshendment. The remaining elements of
plaintiff's retaliation claim can be easily infetrewhere he had initially been allowed to
stay in a single cell or in a double-cellith a non-gang member, after plaintiff's
continued complaints, defendamaker and Cutt forced pldiff to be double-celled with
a gang member. Plaintiff isseex offender, a class of offendehsit is allegedly often the
target of inmate violence, and he was housed with a gang member who had previously
attacked a sex offender. Theurt concludes that this kinaf discipline would “chill a

person of ordinary firmness from engagindtime First Amendmerprotected activity],”
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Lewis v. Jacks486 F.3d 1025, 1028 (8th Cir. 200@hd that plaintiff states a claim for
retaliation in Count VIII.

The court further finds that defendantskBaand Cutt are not entitled to qualified
immunity on this claim. The right to beee from retaliation and the duty of prison
officials to protect those itheir custody was well-establighat the time of defendants’
conduct. See, e.g., Farmer v. Brennabll U.S. 825, 832-33 (1994). A reasonable
official would have known tht it was unlawful to, as a result of plaintiff's oral
grievances, place him in a hazardous cathva gang member whhad targeted sex
offenders in the past. Thus, defendants’ oroto dismiss Count VIl for failure to state

a claim is denied a® these defendants.

F. Count IX Does Not State a Clan as to Defendants Earls and
Hurley

In Count IX, plaintiff alleges that defenata Butler, Kristen Cutt, Earls, Edwards,

Griggs, Hurley, and Jones retaliated againaingff for filing grievances by denying him
access to the law library. Defendants movedismiss this count fofailure to state a
claim as to defendants Earls and Hurley.febdants Earls and Hurley are supervisors.
(ECF No. 114, 11 2, 8). Defendants artjuet “a general responsibility for supervising
the operations of a prison is insufficientestablish the personaMolvement required to
support liability.” Keeper v. King130 F.3d 1309, 1314 (8tr. 1997). “Liability under
§ 1983 requires a causal link tnd direct responsibility fothe deprivation of rights,”
Madewell v. Rober{909 F.2d 1203, 120th Cir. 1990), and platiff must show that
defendants “personally violated tipéaintiff's constitutional rights.” Jackson v. Nixgn
747 F.3d 537, 543 (8th Cir. 2014).

The court concludes that plaintiff has naitetl a claim as to defendant Earls, who
purportedly knew of plaintiffsmedical grievances (ECNo. 114, 1 82) and denied
plaintiff's Grievance Appeatelating to his access to the law library while he was in

administrative segregation.d( at { 138). Defendants Butler, Kristin Cutt, and Griggs
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had denied this grievance on the grounds that plaintiff needed “an approved Qualified
Legal Claim verification” to obtain accesdd.(at 1 137). Plaintiff appealed this decision

to defendant Earls, who rempded in October 2014 that “ptéff failed to provide any
evidence to substantiate that he was deammkss to the materiais the law library.”

(Id. at  138). Construing all the facts in ptdifs favor, this is sificient to support the
inference that, while Earls &ssupervisor, he personallyok adverse action motivated by
plaintiff's constitutionally-protected actionsHowever, while inmates have a clearly
established right to adequate access to legal matesesds,e.qg., Bounds v. SmidB80

U.S. 817, 828 (1977fholding that a prisoner's rigo meaningful access placed an
affirmative duty on pgeon officials to provide adequategal resources), plaintiff has
alleged that his complaint was @li his access to legal materialdile he was in
administrative segregation By the time defendant Earls responded to the appeal, on
October 14, 2014, plaintiff had been it administrative segregation for over two
months. A retaliation claim requires the adverse action to constitute discipline, and
defendant Earls’ denial of the complaint wobhkive had no effect guaintiff's access as

he was no longer in administrative segregatiéiirthermore, if affirming a moot denial

is unlawful retaliation, it was not so clearlytasished as such thatreasonable official
would have known it to be lawful. Defendant Earls itherefore entitled to qualified
immunity.

As to defendant Hurley, plaintiff has thalleged sufficient personal involvement
to state a claim. Plaintiff only allegesathdefendant Hurley established movement
policies limiting access to the law librariesWhatever the constitutionality of these
policies, there is no indication that they wamglemented in respge to or even after
plaintiff filed his grievances, which preclugl@ny claim that thigpolicy was made to
retaliate against plaintiff's actions. Thu$efendants’ motion to gimiss this count is

granted as to defendants Earls and Hurley.
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G. Count X Does Not State a Claim

In Count X, plaintiff alleges that defendarDavis, Earls, Gaert, Griggs, Hurley,
Jones, and Lombardi tacitputhorized Corizon’s allegedighth Amendmenviolations
by knowing of them but never taking any aatito address them. (ECF No. 114, 1 243-
250). All defendants but Davis move to dismissstblaim. Even construing all of the
facts pled in the complaint plaintiff's favor, the court conclles that this Count fails to
state a claim for relief as these defendants.

The supervisors of Eighth Amendment violat cannot be held vicariously liable
on the theory of respondeat superior, but timay nevertheless be liable for (1) their own
violative actions or (2) their supervisory itiao if it amounts to “tacit authorization” of
violative practices. See, e.g., Schaub v. VonWab®8 F.3d 905, 924 (8th Cir. 2011).
The Eighth Circuit does not require actual Wexdge in order to find tacit authorization
but has “consistently held that reckless diardgon the part of aupervisor will suffice
to impose liability.” Howard v. Adkison887 F.2d 134, 137-38t{8Cir. 1989) (citations
omitted). Generally, a single incident is iffszient to support supervisor liability, but a
pattern of multiple incidents makes a findiogreckless disregard more plausibleenz
v. Wade 490 F.3d 991, 996 (8th ICi2007) (citations omitted). Thus, the issue is not
whether [defendants] had actual knowledgehef violations, but wéther they knew or
should have known of them.Howard 887 F.2d at 138.

Plaintiff has alleged that he filed muligpgrievances at NEC to address his
medical complaints and that defendant Re#icDavis participated in the review and
response to some of these grievances. (HG@FL14, 1 78-84). He has also alleged that
the defendants referred griemas against Corizon to Cpon alone, with no oversight
from the prison officials. I¢. at {1 245-48). Prison officehave a constitutional duty to
see that prisoners receive medical treatmemd, “where the duty tlurnish treatment is
unfulfilled, the mere contracting of servicesth an independent contractor does not

Immunize the State from liability for damages in failing to provide a prisoner with the
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opportunity for such treatment.Langford v. Norris 614 F.3d 445, 460 (8th Cir. 2010)
(citing West v. Atkins487 U.S. 42, 55 (1988)).

At the same time, “a general responsibilitr supervising the operations of a
prison is insufficient to estdish [supervisor liability].” Camberos v. Branstad'3 F.3d
174, 176 (8th Cir. 1995). To be liable facit authorization, the supervisor must have
“received notice of a pattern of unconstita@b acts committed by subordinateOtey
v. Marshall 121 F.3d 1150, 1155 (8th Cir. 1997Rlaintiff alleges that the defendants
had actual knowledge of the deliberate ireliéince to plaintiff's serious medical needs
through plaintiff's grievances. The court can make the reasonable inference for purposes
of this motion that defendatGodert, Griggs, Hurley, andbnes, by virtue of their
administrative roles at NECC, knew orositd have known of plaintiffs multiple
grievances, or at least the system for makjngvances. It can alsofer that defendants
Earls and Lombardi knew or should have knavirthe system for making grievances at
NECC, if not plaintiff's actual grievances themselves.

On this claim, however, defendants BarGodert, Griggs, Hurley, Jones, and
Lombardi are entitled to qualified immunityQualified immunity shields a government
official from liability when hs conduct does not violate ‘cléaestablished statutory or

constitutional rights of which a remsable person wouldhave known.” Krout v.
Goemmer583 F.3d 557, 564 (8th Cir. 2009) (citibigrlow v. Fitzgerald 457 U.S. 800,
812 (1982)). To determine wther these defendants are entitled to qualified immunity,
this court must determine wther (1) there has been alation of a constitutional or
statutory right and (2) the right was cleadgtablished “such that a reasonable official
would have known that his actions were unlawfuld! (citing Pearson v. Callaharb55
U.S. 223, 232 (2009)). For moses of this motion to disss, this court has already
noted that plaintiff has alleged sufficient fa¢b make a claim that there was an Eighth
Amendment violation of deliberate indifferencetast least some defendants. The issue

Is whether it was clearly established sucat th reasonable official would have known
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that his actions were unlawful. The actimnquestion need not f1@ been previously
held unlawful, but the unlawfulness must fag@parent” in “light of preexisting law.”
Anderson v. Creightq@83 U.S. 635, 640 (1987).

Other than the single delay in plaintiff'simeablation procedurehe health claims
at issue here were not clearly establishd&teexisting law would tend to support the
actions taken by defendants and their subatds. Preexisting lasupported the change
in plaintiff's prostate prescription. eg@ Steele v. Webe2/8 Fed. Appx. 699, 700 (8th
Cir. 2008) (per curiain(rejecting inmate's claim thd&ighth Amendment rights were
violated when prison doctors refused fwescribe him high-dose narcotic pain
medication; claim described “mere disagreenvetit course of treatment”). Second, the
treatment of the fractured ankle, while pehaegligent or even grossly negligent, does
not rise to the level of deliberate ifférence based on the alleged facSee Jolly v.
Knudsen 205 F.3d 1094, 1096 (8th Cir. 20Q@inding an Eighth Amendment violation
only when defendants acted with “morearnh negligence, moreeven than gross
negligence”). Additionally, th defendants would only be i@ for a defective medical
grievance process if it led to wnstitutional medical treatmentangford v. Norris 614
F.3d 445, 464 (8th Cir. 2010) (holding tidsliberate indifference can be demonstrated
by proving there are such systemic and groé$idacies in procedures that the inmate
population is effectively denied access te@uahte medical care). Even if they had
personal knowledge of plaintiff's medicahtis, defendants weemntitled to reasonably
rely on medical professionals’ determinatiofdcRaven v. Sander§77 F.3d 974, 981
(8th Cir. 2009).

At the same time that plaintiff allegedefendants completely abdicated their
responsibility to investigate by referring all tieais to Corizon, he also alleges that
defendants Godert, Griggs, Hurley, Joras] “other NECC staffpersonally reviewed
plaintiff's medical grievances. Accepting oset of facts defeats personal involvement,

while accepting the other set of facts defeats abdication.
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For these reasons, defendants Earls, GoGerggs, Hurley, Jones, and Lombardi
are entitled to qualified immunitgn Count X and #ir motion to dismiss this count is
sustained.

H. Count X| States a Clam as to Defendants Godert, Griggs, Hurley,
and Jones

In Count XIl, plaintiff alleges that defenuola Earls, Godert, Griggs, Hurley, Jones,
and Lombardi tacitly authorized the retaliation against plaintifNEY{CC and Corizon for
his exercising of his First Amendment rigld redress in violation of his Eighth
Amendment rights. (ECF No. 419 251-258). Defendants waoto dismiss this count.
Construing all of the facts pled in the comptam plaintiff's favor, the court grants this
motion in part and denies it in part.

A claim of First Amendment retaliation rages that “(1) the prisoner exercised a
constitutionally protected right(2) prison officials discifined the prisoner; and (3)
exercising the right was the tnation for the discipline.” Meuir v. Greene Cnty. Jalil
Emps, 487 F.3d 1115, 1119 (8th rCi2007) (citations omitted) When he filed his
medical grievances, plaintiff exercised thanstitutionally protectedight of expression,
and he has alleged thatison officials retaliated againkim for this by placing him in
administrative segregation. (ECF No. 11%,85-94). The court will construe the count
as referring to both medical andmmedical retaliation claims.SeeECF Nos. 49, 75,
114). The facts as pled suffeitly support the inference thatison officials disciplined
the prisoner by placing him idministrative segregation. dditionally, at least to some
prison officials, the facts as pled suppdie inference that plaintiff's grievances
motivated the discipline(ECF No. 114, 11 85-94).

The supervisors of EightAmendment violators may be liable for (1) their own
violative actions or (2) their supervisory itian if it amounts to “tacit authorization” of
violative practices. See, e.g., Schaub v. VonWab®8 F.3d 905, 924 (8th Cir. 2011).
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The Corizon nurse received some directineem administration regarding plaintiff, and
plaintiff alleges that defendants Gode@riggs, Hurley, and Jones each personally
approved decisions to put ordgeplaintiff in administrativesegregation. (ECF No. 114,
19 95, 101-103). This is suffemt to infer that they tacithauthorized, if not expressly
authorized and were persdiganvolved in, the constitutinal violation alleged.

As to defendants Earls and Lombardi, leeer, plaintiff alleges no personal
involvement whatsoever. The complaint merely statesttiese defendants had “actual
knowledge” of the retaliation against plaffitiwithout providing ay supporting facts.
(Id. at  252). This is a conclusory statemgiat cannot be plausibly inferred from any
facts. Furthermore, to be liable for ta@uthorization, the upervisor must have
“received notice of a pattern of unconstita@b acts committed by subordinateOtey
v. Marshall 121 F.3d 1150, Bb (8th Cir. 1997). A sidg instance is generally
insufficient. See Lenz490 F.3d at 996. It cannot p&ausibly inferred that these MDOC
officials were aware of plaintiff's administtive segregation, andven if they were
aware, plaintiff does not properly allege th& administrative segregation was one event
in a pattern of unconstitutional acts. Rbese reasons, the matidor judgment on the
pleadings as to defendants Earls hachbardi is granted.

As to defendants Godert, Griggs, Hurleyd Jones, the motion is denied. The
court finds that, taking all of the facts as géd in the complaint dasue, these defendants
are not entitled to qualified immunity under tkeout standard.Krout, 583 F.3d at 564.
This court has determined that a claim haasnbmade for a violatioof a constitutional or
statutory right as to these defendants.rtif@rmore, the right agnst First Amendment
retaliation was clearly established at the tiohglaintiff's administrative segregation in
2014, such that a reasonable official wohkle known that the subordinate’s actions
were unlawful. See, e.g., Trobaugh v. Hall76 F.3d 1087,d89 (8th Cir. 1999).
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I. Count XII States a Claim as toDefendants Baker and Cultt
Plaintiff alleges in Count XIlI that defenatz Allen, Baker, Butler, Lt. Cutt, Earls,
Godert, Griggs, Hurley, Jondspmbardi, and Rhodes subjedtieim to cruel and unusual

punishment in violation of his Eighth Amément right by placing him in a cell with
steel grates on the door. GE No. 114, f 112-24, 259-71). Defendants’ motion to
dismiss this count is grant@d part and denied in part.

The Eighth Amendment imposes duties pimson officials to provide human
conditions of confinement, inatling the duty to “take reasable measurds guarantee
the safety of inmates.Farmer v. Brennan511 U.S. 825, 832 (1994) (citations omitted).
But the Supreme Court has hdlat failure to alleviate aabjectively significant risk of
harm does not rise to an Eighth Amendmeialation; the prisonofficial must have
actually perceived the risk of harand “consciously disregarded” itld. at 837-38.
Where harm is alleged, a plaintiff may recover damadgs Where the risk of harm has
not yet ripened into actual injury, a pi&ff may still recover nominal damagessee,
e.g., Memphis Cmty. Sch. Dist. v. Stach#a7 U.S. 299, 308 @B6). Plaintiff has
alleged that the cell doors in adminisira segregation contained what allegedly
amounts to a trap of eleven, horizontal puhfiks at chest-level. This condition would
appear to pose a substantial threat of afar@nd unnecessary harm to inmates in those
cells. See Estelle v. Gamblé29 U.S. 97, 103 (1976).

Plaintiff's complaint states only thatefendants Earls, Hurley, and Lombardi
permitted or required the steel slats to Ecelon the doors and that defendants Butler,
Earls, Godert, Griggs, Jones, and Rhodes évadr aware” of the steel slats. (ECF No.
114, 11 112-16, 340). The allegations agadefendants Earls and Lombardi are too
conclusory to “nudge [platiff's] claims . . . acrossthe line from conceivable to
plausible.” Ashcroft v. Igbal 5565 U.S. 662, 680 (2009gitations omitted). As far-
removed supervisors, the court canndernthe subjective knowledge and disregard

required for this claim. The same is tafadefendants Butler, Godert, Griggs, Jones, and
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Rhodes, who are only allegedHave participated in the amhistrative process of putting
and keeping plaintiff in administrative segregation. This, too, idfin@nt to infer that
these defendants actually knew of the grated consciously disregded the risk they
posed to plaintiff.

As to defendants Baker and Lt. Cutt, hoee plaintiff personally informed of the
risk of the doors, but they continued to kéwm in the dangerous cells. Construing all of
the facts in plaintiff's favor, b court finds that he has statedlaim as to defendants Lt.
Cutt and Baker, but his claim as to all othefeddants is dismissedDefendants are not
entitled to qualified immunity &his time, as a reasonable oféil would have known that
placing inmates in the hazardous envireminalleged by plaintiff was unlawfulSee
Estelle 429 U.S.at 103.

J. Counts Xlll and XIV Do Not State Due Process Claims

Plaintiff alleges in CouniXIll that defendants Butlke Earls, Godert, Griggs,
Hurley, Jones, and Lombardiolated plaintiff’'s due procesgghts under the Fourteenth
Amendment by failing to have a policy definitige term “gang.” (ECF No. 114, 1 272-
280). Plaintiff alleges in Count XIV thatefendants Butler, Earls, Hurley, and Jones
violated plaintiff's due process rights Wgiling to follow the prison’s enemy waiver
policies. (d. at 1 281-88). Defendants move to dismiss both counts on the grounds that
a liberty interest was not irpated.

Determining whether defendants violag@dintiff's due process rights involves a
two-step inquiry: the court must first determine whether a libetgrest was at stake
and, second, what process is necessagrotect that liberty interestSee Williams v.
Hobbs 662 F.3d 994, 1000 (8th Cir. 2011). aiAtiff argues that a state may create a
constitutional liberty interest by enawagi certain statutes or regulatiortdewitt v. Helms
459 U.S. 460, 469 (1983)He alleges that Missouri has enacted such a statute in Mo.
Rev. Stat. § 217.375, arguingaththis grants Missouri stat@mates a state-created liberty
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interest by outlining procedurde be taken in the administive segregation process.
However, the Supreme Court has refused to kiwdd “the mere fact that [a state] has
created a careful procedural structure tgutate the use of administrative segregation
indicates the existence of a protected liberty interekt.”at 471. Instead, i®andin v.
Conner® the Supreme Court held that whileatss may under certain circumstances
create liberty interests,

these interests will be generally lindtéo freedom from restraint which,

while not exceeding the [prison] sentenn such an unexpected manner as

to give rise to protection by the BuProcess Clause of its own force,

nonetheless imposes atypical and sigaiit hardship orthe inmate in

relation to the ordinary sidents of prison life.”
515 U.S. 472, 472-73 (199%itations omitted). The EightCircuit has consistently
held that placement in adminidikee segregation, even withboause, “is not in itself an
atypical and significant hardshipPhillips v. Norris 320 F.3d 844, 847 (8th Cir. 2003).
It has determined that “if the plaintiff has a lityeinterest, it is an intest in the nature of
his confinement, not an interest in the maares by which the state believes it can best

determine how he should be confinedJrr v. Larking 610 F.3d 1032, 1034 (8th Cir.

2 Sandin v. Conneheld that “[t]he methodology used ktewitt v. Helms . . and later
cases has impermissibly shifted the focuthefliberty interest inquiry from one based on
the nature of the deprivatido one based on languageaoparticular regulation. Under
Hewitt 's methodology, prisomegulations . . . have been examined to see whether
mandatory language and substantive predicateste an enforceabéxpectation that the
State would produce a partianloutcome with respect tthe prisoner's confinement
conditions. This shift in focus has encouraged prisonersnp cegulations in search of
mandatory language on whith base entitlements to variogtate-conferred privileges.
Courts have, in response, drawn riegainferences from that languageéewitt creates
disincentives for States to @iy prison management predures in the interest of
uniform treatment in order to avoid the creatwriliberty’ interests, and it has led to the
involvement of federal courts in the dayday management of prisons. The time has
come to return to those due process princifiias were correctlgstablished and applied
in [earlier cases].”Sandin 515 U.S. at 472—-73.
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2010);see also Phillips320 F.3d, 847 (“there is no fadé constitutional liberty interest
in having state officers follow state law organ officials follow pri®n regulations.”).
Plaintiff's due process @im in Count XllI is based ainely on the prison failing
to implement a definition of “gang” as adm for placing an inmate in administrative
segregation. Plaintiff's due process clamCount XIV is basecntirely on the prison
official’s failure to have plaintiff sign aanemy waiver form whehe was released from
administrative segregation. Plaintiff'sagins are based on the procedure the prison
officials did or did not follow,not the nature of plaintiff€£onfinement. Accordingly,
plaintiff fails to allege a libertynterest in the prisoner contexgee, e.g., Santas v. Wood
2007 WL 781832, at3 (W.D. Mo. Mar. 13, 207) (holding that an inmate signing an
enemy waiver does not createliberty interest, and there is no constitutional liberty
interest in having prison offials follow prison regulations)The due process claims of
Counts XlII and XIV are dismissed as to d#fendants for failure to state claim upon

which relief can be granted.

K. Counts Xlll and XIV Do Not State Equal Protection Claims
Plaintiff alleges in CouniXIll that defendants Butlke Earls, Godert, Griggs,

Hurley, Jones, and Lombardi violated pldifdiequal protection riglst by failing to have

a policy defining the term “gang.” (ECF Nbl4, {1 272-280). PIdiff alleges in Count

XIV that defendants Butler, Earls, Hurley, ahohes violated hisgeial protection rights

by administering the enemy waiver polgi® some inmates but not to himld.(at 19
281-88). Defendants move to dismiss Count XlI's equal protection claim on the ground
that plaintiff did not sufficiently plead that heas treated differently than other similarly
situated inmates because oé tlack of the policy. They move to dismiss Count XIV’s
equal protection claim on the ground that & has not pled facts showing defendants
purposefully acted with diseninatory intent aginst an identifiald group of which

plaintiff was a member.
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To succeed on an equal protection clairplaantiff must demortsate both that he
has been treated differently from similadguated people andhat this dissimilar
treatment was the result of the state’sntitsnal or purposefutliscrimination. Klinger v.
Dep't of Corr, 31 F.3d 727, 731-33 (8th Cir. 1994Different treatment of dissimilarly-
situated people, therefore, does not violate the equal protection clduse.

Plaintiff alleges in Count Xl that thabsence of any prison policies defining the
terms “gang,” ‘gang member,” or ‘gang acdtw . . . results in disparate treatment
between inmates for the same or similar conluECF No. 114, 11 274-75).  Plaintiff
has not demonstrated that he was treadesimilarly from other prison inmates.
Furthermore, deciding whether or not to placeinmate in administrative segregation is
“left to the informed ydgment, including discretionary judgment, of prison
administrators.” Hobbs 662 F.3d at 1007 (citations dted). Missouri’'s administrative
segregation statute gives prison officidisoad discretion to place an inmate in
administrative segregation “for the securitydagood order of the o@ctional facility.”
Mo. Rev. Stat. 8§ 217.375. AccordigglCount XllII fails to state a claim.

In Count XIV, Plaintiff alleges thatlefendants violated his right to equal
protection by allowing some inmates ®gn enemy waivers upon release from
administrative segregation, but not allowihgn to sign an eneynwaiver. (ECF No.
114, 1 130). According to NEC policies, if inmates have dared they are enemies in
administrative segregation, they must eaign an “enemy waiver” before being placed
back into general populationr one of the inmates must beved to a new prison.ld(
at 1 125).

A prison policy cannot serve as the lsasi a constitutional liberty interesOrr,
610 F.3d at 1034. Because plifi does not allege that e a member of a protected
class or that his fundamental rights hawem violated, this is a “class-of-one” equal
protection claim.Nolan v. Thompsqrb21 F.3d 983, 99 (8th Cir. 2008).Accordingly,

plaintiff must allege that defendants “intemally treated him differently from others
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similarly situated and that there is no oatl basis for the difference in treatmentd.
Plaintiff has failed to allege that defemmds’ omission was intentional or purposéful.
Even construing his allegations to do s@& Supreme Court has held that class-of-one
equal protection claims have their limits, atidcretionaryforms of state action are not
violated when one person iseated differently from others, “because treating like
individuals differently is an acceptedrisequence of the discretion granteBirigquist v.

Or. Dep't of Agric.,553 U.S. 591, 602-04 (2008)llustrating the point with a
hypothetical involving a tffic officer on a busy higivay frequented by speeders
exercising discretion in decidirvghich vehicle to stop).

“[A] prison’s internal security is peculily a matter normally left to the discretion
of prison administrators.’"Hobbs 662 F.3d at 1006 (citatiormnitted). Prison officials
exercise discretion in determining how teep inmates safe, and an accepted
consequence of this discretion is that onesq@e might be treated differently from others.
Engquist 553 U.S. at 603. For these mas, Count XIV’'s equal protection claim is

dismissed for failure tetate a claim.

L. Count XVII Does Not State a Claim

Count XVII seeks a declaratory judgment and injunctive relief in the form of “a

preliminary and permanent imjation requiring defendants tmiformly enforce [prison]
policies and rules” related to administrativgregation hearings. (B No. 114, 1 314).
However, this claim does not present a caseoatroversy for judicial review. Plaintiff
has not brought an action onhaéf of the inmates in the igon, and he has only alleged
that he “will suffer irreparable harm” unless the court grants this rdbiefThis claim is
too speculative. While plairitihas alleged that prisorffwials failed to follow proper

hearings procedures when was placed in administrativeegregation in 2014, this does

* Plaintiff only alleges that officials dekiately failed to review his DOC file upon
release from administrative segatign. (ECF No. 114, 1 128).
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not establish a real and immediate thréladt plaintiff will aggin be placed in
administrative segregation, or, indeed, thatefis placed in administrative segregation
again, prison officials will faito follow Missouri law again.See City of Los Angeles v.
Lyons 461 U.S. 95, 102-04 (1983). Accordingbplaintiff fails to allege a case or
controversy in Count XVII, and it must bdismissed for lack of subject matter

jurisdiction.

M. Count XVIII Does Not State a Claim

In Count XVII, plaintiff allegges that the absence ofpalicy “requiring a clear

statement of what conduct or rule violatiorthe basis for an investigation” violated his
due process and equal protection rights, asvae placed in administrative segregation
“pending investigation.” (ECF No. 114, 11 318-26). He seeks a declaratory judgment
and preliminary and permanent injuncti@mjoining defendants Earls, Hurley, and
Lombardi from placing inmates in adminidtve@ segregation “pendg investigation”
until they have establishadore specific policies. Id. at  326). As discussed above
with respect to plaintiff's due process aedual protection claims in Counts XlIl and
XIV, placement in administrative segregatia@ven without cause, “is not in itself an
atypical and significant hardshipPhillips v. Norris 320 F.3d 844, 847 (8th Cir. 2003).
Furthermore, a prison policy (or lack therecdnnot serve as the basis of a constitutional
liberty interest.Orr, 610 F.3d at 1034. Because ptdirhas failed to state a due process
or equal protection violation, his claim rfonjunctive relief based on these alleged

violations must also be dismissed.

N. Count XX Does Not State a Claim

Count XX seeks declaratory and injtine relief requiringdefendants Earls,

Godoert, Griggs, Hurley, Jones, and Lombaodiemove the steel gtes form the inside
of the administrative segregation cell doo(ECF No. 114 § 346)As with Count XVII,
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this claim does not present a eas controversy for judicial review. Plaintiff has not
brought an action on behalf of the inmateshe prison, and he bBanly alleged that he
“will suffer irreparable harm unless the Cbgrants [this] injunctive relief.” I{.) This
claim is too speculative. While plaintiff &istated a claim in Count XIl, this does not
establish a real and immediate threat thainpiff will again be paced in administrative
segregation.See Lyons461 U.S. at 102-04. Accordinglglaintiff fails to allege a case
or controversy in Count XVII, and it muste dismissed for lack of subject matter

jurisdiction.

O. Counts XXl and XXIl Do Not State Claims
In Counts XXI and XXII, plantiff seeks declaratory and injunctive relief based on
his claims in Counts Xlll an&lV. (ECF No. 114, 1Y 35@3). Specifically, plaintiff

alleges he will suffer irreparable harm unless the court issues injunctions requiring

defendants to, in Count XXiestablish definitions of a @hg member’ and what conduct
constitutes ‘gang affiliation’ or ‘gang actiyit (ECF No. 114, 1361), and, in Count
XXII, “uniformly enforce the policies and rules regarding enemyera within NECC”
(Id. at 9 370). The court has concluded tBaunts Xlll and XIV fail to state claims
upon which relief can be granted. Thisludes injunctive relief.Accordingly, Counts

XXI and XXIl must also be dismissddr failing to state claims.

[ll. ORDER
For the reasons set forth above,
IT IS HEREBY ORDERED that the motion of defewahts to dismiss (ECF No.
118) is granted in part ar&nied in part as follows:
Count Ill is dismissed, in that it fails toade a claim upon which relief can be

granted,;
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Count VII is dismissed, in that it fails tstate a claim upon which relief can be
granted,;

Count IX is dismissed as to defendants Earld Blurley, in that it fails to state a
claim as to these defendantoopvhich relief can be granted,;

Count X is dismissed as to defendants Ea@sdert, Griggs, Hurley, Jones, and
Lombardi, in thathey are entitled tqualified immunity;

Count Xl is dismissed as to defendants Eanld hombardi, in that it fails to state
a claim as to these defendantsmpvhich relief can be granted;

Count Xl is dismissed as to defendants AlleButler, Earls, Godert, Griggs,
Hurley, Jones, Lombardi, drRhodes, in that it fails to state a claim as to
these defendants upon which relief can be granted,

Count XIII is dismissed, in that it fails tstate a claim upon which relief can be
granted;

Count XIV is dismissed, in that it fails to state a claim upon which relief can be
granted,;

Count XVII is dismissed, in that theowrt does not have subject matter
jurisdiction over the claim;

Count XVIII is dismissed, in that it fails state a claim upon which relief can be
granted;

Count XX is dismissed, in that the court dasst have subject matter jurisdiction
over the claim;

Count XXI is dismissed, in that it fails to state a claim updnch relief can be
granted,;

Count XXII is dismissed, in that it fails &wtate a claim upon which relief can be

granted.
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Defendants’ motion is denied as to the following counts:
Count IV states a claim;
Count VIII states a claim;
Count X states a claim as to defendant Davis;
Count XI states a claim as to defendantgi&t, Griggs, Hurley, and Jones; and

Count Xl states a claim as ttefendants Baker and Cultt.

/S/ David DNoce
UNITED STATES MAGISTRATE JUDGE

Signed on January 9, 2017.
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