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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

MARK E. MILLER, )
Plaintiff, ))
V. ; Case No. 2:15CV02NCC
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. ) )

MEMORANDUM AND ORDER

This is an action under Title 42 U.S.C. § 405(q) for judicial review of the
final decision of the Commissioner dengithe application of Mark E. Miller
(Plaintiff) for Supplemental Security Inocee (SSI), under Title XVI of the Social
Security Act, 42 U.S.C. 88 1381 et seqaiitiff has filed a brief in support of the
Complaint. (Doc. 16). Defendant haked a brief in support of the Answer.
(Doc.19). The parties have consenteth®jurisdiction of the undersigned United
States Magistrate Judge pursuantitite 28 U.S.C. 8§ 636(c). (Doc. 9).

l.
PROCEDURAL HISTORY

On December 20, 2011, Plaintiff fdlean application for SSI alleging a
disability onset date of Nember 24, 2009. (Tr. 1996). His application was

denied, and he requested a hearing befmreAdministrative Law Judge (ALJ).
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(Tr. 125, 145). After a hearing, bgcision, dated August 20, 2013, the ALJ found
Plaintiff not disabled. (Tr. 50-69)On December 5, 2014, the Appeals Council
denied Plaintiff's request for review. (Tr. 1-3). As such, the ALJ’s decision stands
as the final decision of the Commissioner.

Il
LEGAL STANDARDS

Under the Social Security Act, tl@mmissioner has established a five-step
process for determining whether a person is disabled. 20 C.F.R. 88 416.920,
404.1529. “If a claimant fails to meet tloeiteria at any step in the evaluation of

disability, the process ends and the claimant is determined to be not disabled.

Goff v. Barnhart, 421 F.3d 785, 790 (8@ir. 2005) (quoting_Eichelberger v.

Barnhart, 390 F.3d 584, 590-91 (8thr. 2004)). In thissequential analysis, the
claimant first cannot bengaged in “substantial gdui activity” to qualify for
disability benefits. 20 C.R. 88 416.920(b), 404.1520(b)Second, the claimant
must have a severe impaient. 20 C.F.R. 88 416.920(c), 404.1520(c). The Social
Security Act defines “severe impairmerd$ “any impairment or combination of
impairments which significantly limits [claiamt’s] physical or mental ability to do
basic work activities.” _Id. “The sequal evaluation process may be terminated
at step two only when the claimant’spairment or combination of impairments
would have no more than a minimal impaat [his or] her ability to work.”_Page

v. Astrue, 484 F.3d 1040, 1043 (8th C007) (quoting Caviness v. Massanari,
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250 F.3d 603, 605 (8th Cir. 2001) (citibhguyen v. Chater, 75 F.3d 429, 430-31

(8th Cir. 1996)).

Third, the ALJ must determine wihetr the claimant has an impairment
which meets or equals one of the impaintsdisted in the Regulations. 20 C.F.R.
88 416.920(d), 404.1520(d); pt. 404, subpt. P, app. 1. If the claimant has one of, or
the medical equivalent of, these impairmetitign the claimant is per se disabled
without consideration of the claimant’s agéducation, or work kstory. See id.

Fourth, the impairment must prevehe claimant from doing past relevant
work. 20 C.F.R. 88 416.920(f), 404.1520(The burden rests with the claimant at
this fourth step to establish his orrHeesidual Functional Capacity (RFC). See

Steed v. Astrue, 524 F.3d 87274 n.3 (8th Cir. 2008) Through step four of this

analysis, the claimant has the burden stfowing that she is disabled.”);

Eichelberger, 390 F.3d at 590-91; Mastery. Barnhart, 363 F.3d 731, 737 (8th

Cir. 2004); Young v. Apfel, 221 F.3d 1065069 n.5 (8th Cir. 2000). The ALJ

will review a claimant’s RFC and the physical and medéshands of the work the
claimant has done in the pa0 C.F.R. § 404.1520(f).

Fifth, the severe impairment musepent the claimant from doing any other
work. 20 C.F.R. 88 416.920(g), 404.1520(dt this fifth step of the sequential
analysis, the Commissioner has the burdigoroduction to show evidence of other

jobs in the national economy that can befqgrened by a personith the claimant’s



RFC. See Steed, 524 F.3d at 873; nYoung, 221 F.3d at 1069 n.5. If the
claimant meets these standards, the Alill find the claimant to be disabled.
“The ultimate burden of psuasion to prove disabilithowever, remains with the

claimant.” Id. See alsBlarris v. Barnhart, 356 F.3d 62931 n.2 (8th Cir. 2004)

(citing 68 Fed. Reg. 51153, B85 (Aug. 26, 2003)); Storo v. Barnhart, 377 F.3d

801, 806 (8th Cir. 2004) (“Tér burden of persuasion fwove disability and to
demonstrate RFC remains on the claimaven when the burden of production

shifts to the Commissioner at step fiygCharles v. Barnhart, 375 F.3d 777, 782

n.5 (8th Cir. 2004) (“[T]he burden of prodian shifts to the Commissioner at step
five to submit evidence of other work the national economy that [the claimant]
could perform, given her RFC.”). Eveii a court finds that there is a
preponderance of the evidence against AlLJ’'s decision, the decision must be

affirmed if it is supported bgubstantial evidence. S€#ark v. Heckler, 733 F.2d

65, 68 (8th Cir. 1984). ‘i$bstantial evidence is less than a preponderance but is
enough that a reasonable mind wouldhdfi it adequate to support the

Commissioner’s conclusion.” _Krogmeigr Barnhart, 294 F.3d 1019, 1022 (8th

Cir. 2002). _See also Cox v. Astrue, 495 F63d, 617 (8th Cir. 2007). In Bland v.

Bowen, 861 F.2d 533, 535t(BCir. 1988), the Eighth Circuit Court of Appeals
held:

The concept of substantial evidensesomething less than the weight
of the evidence and it allows rfahe possibility of drawing two
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inconsistent conclusions, thus it embodies a zone of choice within
which the Secretary may decide goant or deny benefits without
being subject to reversal on appeal.

See also Lacroix v. Barnhart, 465 F.3d 8885 (8th Cir. 2006) (“[W]e may not

reverse merely because substantial @veg exists for the opposite decision.”)

(quoting Johnson v. Chater, 87 F.3d 101617 (8th Cir. 1996)); Hartfield v.

Barnhart, 384 F.3d 986, 988 (8th Cir. 20@4R]eview of the Commissioner’s
final decision is deferential.”).
It is not the job of the district cauto re-weigh the eviehce or review the

factual record de novo. See Cox, 498d-at 617; Guilliams v. Barnhart, 393 F.3d

798, 801 (8th Cir. 2005)McClees v. Shalala, 2 3d 301, 302 (8th Cir. 1993);

Murphy v. Sullivan, 953 F.2d 383, 384 (8th Cir. 1992). Instead, the district court

must simply determine whether the quanttyd quality of evidence is enough so
that a reasonable mind might find it adequatsupport the ALJ’s conclusion. See

Davis v. Apfel, 239 F.3@62, 966 (8th Cir. 2001) g McKinney v. Apfel, 228

F.3d 860, 863 (8th €i2000)). Weighing the evidea is a function of the ALJ,

who is the fact-finder._See Benskin v. Bowen, 830 F.2d 878, 882 (8th Cir. 1987).

See also Onstead v. Sullivan, 962 F.2d &B} (8th Cir. 1992) (holding that an

ALJ’s decision is concluge upon a reviewing courif it is supported by
“substantial evidence”).Thus, an administrative decision which is supported by

substantial evidence is not subject to regémerely becaussubstantial evidence



may also support an oppositenclusion or becaudke reviewing court would

have decided differently. _ See dgmeier, 294 F.3d at 1022.__ See also

Eichelberger, 390 F.3d at 589; Nevlandpfel, 204 F.3d 853357 (8th Cir. 2000)

(quoting Terrell v. Apfel, 147 F.3d 659, 66th Cir. 1998)); Hutsell v. Massanari,

259 F.3d 707, 711 (8th Cir. 2001).

To determine whether the Commissiosdinal decision is supported by
substantial evidence, the court is requitedeview the administrative record as a
whole and to consider:

(1) Findings of credibility made by the ALJ;

(2) The education, background, worlstarry, and age of the claimant;

(3) The medical evidence given the claimant’s treating physicians;

(4) The subjective complaints of paand description of the claimant’s
physical activity and impairment;

(5) The corroboration by third partiesthie claimant’s physical impairment;

(6) The testimony of vocationalxperts based upon proper hypothetical
qguestions which fairly set forth tletaimant’s physical impairment; and

(7) The testimony of consulting physicians.

Brand v. Sec'y of Dep'’t of Health, BHd. & Welfare, 623 F.2d 523, 527 (8th Cir.

1980); Cruse v. Bowen, 867 F.2d83, 1184-85 (8th Cir. 1989).

Additionally, an ALJ's decision mustomply “with the relevant legal

requirements.”_Ford v. Astru&18 F.3d 979, 981 (8th Cir. 2008).




The Social Security Act defines digigtly as the “inabilityto engage in any
substantial gainful activity by reason afy medically determinable physical or
mental impairment which can be expectedetsult in death or has lasted or can be
expected to last for a continuous peraddhot less than 12 months.” 42 U.S.C. §
416(1)(1)(A); 42 U.S.C. § 423(d)(1)(A). “Wile the claimant has the burden of
proving that the disability results from a dmeally determinable physical or mental
impairment, direct medicadvidence of the cause and effect relationship between
the impairment and the degree of clams subjective complaints need not be

produced.”_Polaski v. Heckler39 F.2d 1320, 1322 (8th Cir. 1984).

When evaluating evidence ofipathe ALJ must consider:
(1) the claimant’s daily activities;

(2) the subjective evidence of the diga, frequency, and intensity of the
claimant’s pain;

(3) any precipitating or aggravating factors;
(4) the dosage, effectiveness, artkseffects of any medication; and
(5) the claimant’s functional restrictions.

Baker v. Sec’y of Health & Human 6., 955 F.2d. 552, 555 (8th Cir. 1992);

Polaski, 739 F.2d at 1322.
The absence of objective medical ende is just one factor to be
considered in evaluating the plaintiffgedibility. See id. The ALJ must also

consider the plaintiff's prior work record, observations by third parties and treating
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and examining doctors, as well as the itiffis appearance and demeanor at the
hearing. _See Polaski, 739 F.2d at 1322; Cruse, 867 F.2d at 1186.

The ALJ must make express credibilideterminations and set forth the
inconsistencies in the record which causim or her to reject the plaintiff's

complaints. _See Guilliams, 393 F.3d at 8®Esterson, 363 F.3d at 738; Lewis V.

Barnhart, 353 F.3d 642, 647 (8@ir. 2003);_Hall v. Chater, 62 F.3d 220, 223 (8th

Cir. 1995). It is not enougthat the record containsdansistencies; the ALJ must
specifically demonstrate that he or she aered all of the evience. _Robinson v.

Sullivan, 956 F.2d 836, 841 (8th Cir. 199Butler v. Sec’y of Health & Human

Servs., 850 F.2d 425, 429 (8thr. 1988). The ALJ, hoewver, “need not explicitly

discuss each Polaski factor.” StrongsoBarnhart, 361 F.3i066, 1072 (8th Cir.

2004). See also Steed, 524 F.3d at 8t¢cLowe v. Apfel, 226 F.3d 969, 972

(8th Cir. 2000)). The ALJ need only acknedge and consider those factors. See
id. Although credibility determinationseaprimarily for the ALJ and not the court,
the ALJ’s credibility assessment must based on substantial evidence. See

Rautio v. Bowen, 862 F.2176, 179 (8th Cir. 1988Millbrook v. Heckler, 780

F.2d 1371, 1374 (8th Cir. 1985).
RFC is defined as what the claimaan do despite his drer limitations, 20
C.F.R. 8 404.1545(a)(1),nd includes an assessment of physical abilities and

mental impairments. 20 C.F.R. § 404458)-(e). The Commissioner must show



that a claimant who cannot perform hisher past relevant work can perform other

work which exists in the national econom$gee Karlix v. Barnhart, 457 F.3d 742,

746 (8th Cir. 2006); Nevland, 204 F.3d&37 (citing_McCoy v. Schweiker, 683

F.2d 1138, 1146-47 (8th Cit982) (en banc)). The @onissioner must first prove
that the claimant retains the RFC to parioother kinds of work._See Goff, 421

F.3d at 790; Nevland, 204 F.3d at 85The Commissioner has to prove this by

substantial evidence._ Warner v. Hecklé22 F.2d 428, 431 (8th Cir. 1983).
Second, once the plaintiff's capabilities asablished, the Commissioner has the
burden of demonstrating that there ag available in the national economy that
can realistically be performed by someamigh the plaintiff's qualifications and
capabilities._See Goff, 421 F.3d70; Nevland, 204 F.3d at 857.

To satisfy the Commissioner’s burdehe testimony of a vocational expert
(VE) may be used. An ALJ posing a hyipetical to a VE is not required to
include all of a plaintiff's limitations, butnly those which the ALJ finds credible.
See _Goff, 421 F.3d at 794 (“[T]he ALJqgperly included only those limitations
supported by the record as a whole ia bypothetical.”); Rautio, 862 F.2d at 180.
Use of the Medical-Vocational Guidelinesappropriate if theéALJ discredits the

plaintiff's subjective complaints of paifor legally sufficient reasons. See Baker

v. Barnhart, 457 F.3d 882, 894-95 (8th.(d006); _Carlock v. Sullivan, 902 F.2d

1341, 1343 (8th Cir. 1990); Hutsell v.Ban, 892 F.2d 747, 750 (8th Cir. 1989).




II.
DISCUSSION

The issue before the court is whetlsibstantial evidence supports the
Commissioner’s final determination tha@litiff was not disbled. See Onstead,
962 F.2d at 804. Thus, even if theresidbstantial evidence that would support a
decision opposite to that of the Commissioner, the court must affirm her decision
as long as there is substantial evidencéauor of the Commissioner’s position.
See Cox, 495 F.3d at 617;d¢dmeier, 294 F.3d at 1022.

At the time of the hearing, Plaiffi was forty-eight years old and weighed
240 pounds. (Tr. 81). Plaintiff testifiedathhe had not had driver’s license for
Six or seven years becausevas taken away after he received a driving while
intoxicated (DWI) conviction; that he cotepped the twelfth grade; that he could
“read pretty good”; that he left his lagth because he calinot perform it; that
people did not want to be around him hesa of his anger problems; that he
smoked about a package of cigarettes & dad that his disabling conditions
included bi-polar disorder, depression,bad left leg; wrist pain, short term
memory loss, difficulty sleeping, anoreathing problems for which he used a

CPAP machine at night. (182-85, 88-92, 97-98).
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The ALJ found that Plaintiff had not gaged in substantial gainful activity
since December 20, 2011, his application Yatet he had theevere impairments
of posttraumatic stress disorder (PTSDbsessive-compulsive disorder (OCD),
affective disorder, and bi-polar disordeasind that Plaintiff did not have an
impairment or combinationf impairments that met or medically equaled a listed
impairment. The ALJ further found thataiitiff had the following RFC: Plaintiff
could perform medium work except thag¢ could only perform simple, routine,
repetitive work with occasional contaawith the public, coworkers, and
supervisors; he could nohgage in tasks at a producticate pace; and he had to
alternate between sitting, standing, andkwng every forty-five minutes at will,
for a brief change, while continuing tawork at the workstation. The ALJ
additionally found that Plaintiff did not kia any past relevantork; that, based on
Plaintiff's age, education, work exper@ and RFC, there were jobs existing in
significant numbers, in the national economy, which Plaintiff could perform; and

that, therefore, Plaintiff was not disabled.

1 Although Plaintiff alleged disability beginning November 2009, the ALJ
adjudicated his case beginning withe tdate of his December 2011 application
because SSI is not payable prior to theliappon date. (Tr59). See 20 C.F.R. §
416.335 (“When you file an application the month that you meet all the other
requirements for eligibilitythe earliest month for whiclve can pay you benefits is
the month following the month you filed tlagplication.”). Plaintiff does not take
issue with the ALJ’s doing so.
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Plaintiff contends that the ALJ'sedision is not based on substantial
evidence because: The Alalled to accord controlling weight to the opinion of
Lyle Clark, M.D., who wasPlaintiff's treating psychiatrist; the ALJ erred in
finding that Plaintiffs mental impairmestdid not meet Listing 12.04 or 12.06;
and the ALJ's RFC determination was raipported by theevidence. Upon
challenging the ALJ's RFC determinatioRJaintiff argues that the ALJ should
have found that his RFC was more nesive than the RFC which the ALJ
assigned to him. For the followingeasons, the court finds that Plaintiff's
arguments without merit and that ti#d.J’'s decision is bsed on substantial
evidence and is consistent witie Regulations and case law.

A. Plaintiff's Credibility:

The court will first address the ALs) credibility findings as Plaintiff's

credibility is relevant to other factorsycluding the weight given to opinions of

record. _See Wildman v. Astrugd6 F.3d 959, 969 (8th Cir. 2010)The plaintiff]

fails to recognize that the ALJ's deteration regarding heRFC was influenced
by his determination that hetlegations were not credibl®. (citing Tellez v.
Barnhart, 403 F.3d 953, 957 (8th CR005)); 20 C.F.R. §§ 404.1545, 416.945
(2010). As set forth more fully above, the Ad &redibility findings should be
affirmed if they are supported by substahevidence on the record as a whole; a

court cannot substitute itsggment for that of the ALJSee Guilliams v. Barnhart,
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393 F.3d 798, 801 (8th Cir. 2005); HUts&892 F.2d at 750; Benskin, 830 F.2d at

882.

To the extent that the ALJ did not sdexally cite Polaski, other case law,
and/or Regulations relevant goconsideration of Plaintlff credibility, this is not
necessarily a basis to set aside an’aldgcision where the decision is supported

by substantial evidenceRandolph v. Barnhart, 386 F.835, 842 (8th Cir. 2004);

Wheeler v. Apfel, 224 F.3d 891, 895 n.3h(&ir. 2000);_Reynolds v. Chater, 82

F.3d 254, 258 (8th Cir. 1996Montgomery v. Chater, 68.3d 273, 275 (8th Cir.

1995). Additionally, an ALheed not methodically disss each Polaski factor if

the factors are acknowledged and eiesd prior to making a credibility
determination; where adequately explained and supported, credibility findings are

for the ALJ to make._See Lowe v. Apf@26 F.3d 969, 972 (8th Cir. 2000). See

also Tucker v. Barnhart, 363 F.3d 781, 783 (8th Cir. 2008he( ALJ is not

required to discuss each Polaski factésr long as the analytical framework is

recognized and consider&xl.Strongson, 361 F.3d 4072; Brown v. Chater, 87

F.3d 963, 966 (8th Cir. 1996).
In any case,“[tlhe credibility of a claimans subjective testimony is

primarily for the ALJ todecide, not the courts.Pearsall v. Massanari, 274 F.3d

1211, 1218 (8th Cir. 2001).“If an ALJ explicitly dscredits the claimaist

testimony and gives good reason for doing[aa;ourt] will normally defer to the

13



ALJ’s credibility determination. Gregg v. Barnhart, 354 F.3d 710, 714 (8th Cir.

2003). _See also Halverson v. Astré@0 F.3d 922, 932 (8th Cir. 2010); Cox V.

Barnhart, 471 F.3d 902, 907 (8th Cir. 2006jor the following reasons, the court
finds that the reasons offered by the Abhsupport of his adibility determination
are based on substantial evidence.

First, the ALJ considered that Plafhengaged in a “wde-range of daily
activities” and that his doing so was amsistent with his allegations of total
disability. In particular, the ALJ considat that Plaintiff did not have difficulty
with personal care activities, and thatgesformed householepairs, mowed the
lawn, and took out the trash. (Tr. 65)The court further notes that Plaintiff
testified that he did some carpentry waikch as installing trim and drywall,
although he had not done that the prior seven years;ahmore recently he had
been paid to clean a garage; that herm@atrouble when he went grocery shopping
with his girlfriend; and that he used angouter. (Tr. 100-101104-105). Further,
in a Function Report — Adult, dated Sepber 27, 2010, Plaintiff said that he
“messed around in the yatdied his dogs, did hoehold repairs and mowing,
shopped for food, watchetklevision every day, antdad no problems sitting,
talking, hearing, climbing stairs, sagi using his hands, and getting along with
others. (Tr. 255-60). Plaintiff's girlfriend reported, in a Function Report — Adult -

Third Party, that Plaintiff did dishes, toaut the trash, and swept the floors, and
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that Plaintiff did not have difficulty liftingclimbing stairs, kneeling, talking, using
his hands, following instructions, reachiragd seeing. (Tr. 292-97). On April 5,
2011, Plaintiff told Robert Parsonson, M.Ehat he knew “how to shop and cook
but ‘[his girlfriend] [did] most of it.” Hefurther stated: “I am not going to lose
any weight — it is not happ[en]ing. | diat and lazy. | don’t give a damn. | try
not to think about it.” (Tr. 419). Alsd&laintiff’'s doctor repaed, on October 2,
2012, that Plaintiff said he had been finy to work on getting loads of wood.”
(Tr. 610).

While the undersigned appreciates thatlaimant need not be bedridden
before he can be determined to bsablied, a claimant'slaily activities can
nonetheless be seen as inconsistent highsubjective complaints of a disabling
impairment and may be considered idging the credibility of complaints. _See

McDade v. Astrue, 720 F.3d 994, 998 (&ir. 2013) (ALJ properly discounted

plaintiff's credibility where, among othefactors, plaintiff “was not unduly
restricted in his daily activities, whicincluded the ability to perform some
cooking, tak[ing] care of his dogs, us[ingjcomputer, driv[inpwith a neck brace,

and shop[ping] for groceries with the useaafelectric cart”)._See also Ponders v.

Colvin, 770 F.3d 1190 (8th Cir. 2014) (doig that substantial evidence supported
the ALJ’s denial of disability benefits ipart because claimant “performs light

housework, washes dishes, cooks forfaemily, does laundrycan handle money
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and pays bills, shops for groceries acidthing, watches tevision, drives a
vehicle, leaves her house alone, regulatlgnds church, and visits her family”);

Buckner v. Astrue, 646 F.3d 94555 (8th Cir. 2011) (finding plaintiff's depression

was not severe where plaéfh engaged in daily activitie that were inconsistent

with his allegations); Roberson v. tAse, 481 F.3d, 102,025 (8th Cir. 2007)

(holding that the ALJ’s denial of berisf was supported based in part because
Plaintiff fixed meals, did housework, shoppéor grocers, and visited friends).
Moreover, to the extent Plaintiff urgesetbourt to reweigh the evidence regarding
Plaintiff's daily activities and draw its owronclusion in this rgard, it is not the

function of the court to do soSee Bates v. Chater, 58&.529, 531-32 (8th Cir,

1995) (“As we have stated many times& do not reweigh the evidence presented
to the ALJ, and it is the statutory duty o€tALJ, in the first instance, to assess the
credibility of the claimant and other witsges.”) (internal citations, punctuation,
and quotations omitted). In any case, Rlis daily activities were only one of
many factors considered byetiALJ when determining Platiff's credibility. (Tr.
64-66).

Second, the ALJ considered that Pldfinvas non-compliant with prescribed

treatment. (Tr. 65). See Wildman v.tAge, 596 F.3d 959, 9685 (8th Cir. 2010)

(noncompliance is a basifor discrediting a claima; when claimant was

compliant with dietary recommendations lpain was under good control). In this
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regard, the court notes that amriial Assessment, wa March 24, 2009,
completed by Community Support Specialist Ken Norman, states that Plaintiff
“failed to take hismedications at times”; that Pidiff said that “he liked the
medications his girlfriend wasn better than his so heowld just take hers”; and
that Plaintiff was “supposed to be on aB00 calorie a day diet to lose weight,”
but that he “reported that he [(lidot follow it.” (Tr. 590-91).

After seeing Plaintiff on March 28, 201fbr complaints of depression and a
“high level of anxiety,” Jonathan D. ColeD,O., reported that Plaintiff described
having “heavy caffeine use,” which compudsef his drinking “greater than ten
cups of coffee a day.” Dr. Colen opindgt it was difficult to determine whether
Plaintiff's anxiety was “primary anxigt disorder or substance induced from
caffeine, which [was] quite possible.” & Dr. Colen recommended that Plaintiff
slowly reduce his caffeine intake, Plafhtivas not interested in doing so. (Tr.
470-71). Additionally, Dr. Clen reported that Plaintif “[n]ot using the Bi-PAP
could be contributing to treatment r&sint depression, anxiety, and extreme
irritability.” When Dr. Colen recommendeatiat Plaintiff get a different mask for

his Bi-PAP, Plaintiff “appeared to be resistaht.(Tr. 475). When Dr. Colen

2 Bi-PAP “ stands for Bilevel Positive Avay Pressure, and Mery similar in
function and design to a CPAP machinentnuous positive airway pressure).
Similar to a CPAP machine, BIPAP machine is a nonvasive form of therapy
for patients suffering from slpeapnea. Both machingpes deliver pressurized air
through a mask to the patient's airway$e air pressure keeps the throat muscles
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recommended that Plaintiff discontinuediol, Plaintiff responded that he did not
think his occasional use was a problefr. Colen further reported that he was
concerned with Plaintiff's asking for Xanawhich is about as close as you can get
to alcohol in a pill in terms of its eftts.” Finally, Dr. Cen recommended that
Plaintiff continue with aother doctor because “he [was] not wanting to follow the
treatment recommendations that” Dr.I€ohad given him.(Tr. 476).

Also, in regard to Plaintiff's failuréo follow medical advice, Dr. Parsonson
reported, on January 17, 20XRat although Plaintiff complained of insomnia, he
declined a sleep study; hesaldeclined “PSR groups.” (Tr. 619). On April 4,
2012, Dr. Parsonson reported that Rlffiwas non-compliant “again” with his
medication. (Tr. 617).

On August 14, 2012, Dr. Gwan-Nulleeported that a nerve blockage
procedure was recommended for Plaintiff'g lgain, but that Plaintiff refused to
have the procedure. (Tr. 728). On Sepber 4, 2012, Dr. Clark, a psychiatrist,
reported it was “difficult to treat” Plaiiff and that “alcoholand/or substance
abuse” were a “significant contribution to [Plaintiff's] problems.” (Tr. 567). On
October 2, 2012, Dr. Clark reported tiaaintiff “admitted that he was drinking a

significant amount of [c]affeine and waskad to reduce this.” (Tr. 610). On

from collapsing and reducing obstructidng acting as a splint. Both CPAP and
BiPAP machines allow patients to breateasily and regularly throughout the
night.” http://www.alaskasleep.com/blog/whathipap-therapy-machine-bilevel-
positive-airway-pressur@ast visited 10/16/2015).
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September 14, 2013, Dr. Clar&ported that Plaintiff was not compliant with his
Bi-PAP because he found itrfaoying” and that Plaintiffadmit[ted] that he [was]
not taking his medication regularly.” (T699). The record also reflects that
Plaintiff was repeatedly advised to stop smoking and lose weight, but that he did
not follow this advice.(Tr. 672, 677, 681, 685).

Third, the ALJ considered that PRaff was treated with prescription
medication and regular ttegy and that he reported, on occasion, that his
medications were effective.(Tr. 65). Conditions wikbh can be controlled by

treatment are not disabling. See Renstwsstrue, 680 F.3d 1057, 1066 (8th Cir.

2012) (quoting Brown v. Astrue, 611 F.3d 94565 (8th Cir. 2010)); Davidson v.

Astrue, 578 F.3d 838, 846 (8th Cir. 200Medhaug v. Astrue578 F.3d 805, 813

(8th Cir. 2009); Schultz v. Astrue, 479 F.8d9, 983 (8th Cir. 2007) (holding that

if an impairment can be controlled bgd&tment, it cannot be considered disabling).
In this regard, it was reported, ajuly 12, 2012, that, with multiple
medications, Plaintiff's blood pressure wagll controlled, even on the low side.”
(Tr. 678). Dr. Clark reported, on Octob2r 2012, that he etlined to increase
Plaintiff's medication, when Plaintiff askedat he do so, and that Plaintiff said he
had been doing “fair to midline.” (Tr.16). On April 10, 2012, Plaintiff told Dr.
Clark that he had been “doing a little leetsince he increaddhis] medication.”

(Tr. 605). In June 2013, Plaintiff told Dr. Clark that his sleep had improved
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“somewhat” with the increase in his medlion, and that he did not have side

effects from medication. (Tr. 701)See_Depover v. Barnhart, 349 F.3d 563, 566

(8th Cir. 2003) (We [] think that it was reasonalfier the ALJ to consider the fact
that no medical records during this time period mention [the claisjdrdving
side effects from any medicatioh.

To the extent Plaintiff argues that the ALJ did not consider his testimony
that he had side effects from medicatiom¢D16 at 22-23), in particular Plaintiff's
testimony that his medication made hinzayi and tired (Tr. 87), there is no
indication that the ALJ actually failed toonsider Plaintiff's testimony in this

regard. _See Karlix v. Barnhart57 F.3d 742, 746 (8th Cir. 2008 e fact that

the ALJ did not elaborate on this concarsidoes not require reversal, because the

record supports her overall conclusi9rfcitations omitted); Weeler v. Apfel, 224

F.3d 891, 896 n.3 (8th CiR000) (citing Black v. Apfe 143 F.3d 383, 386 (8th

Cir. 1998) (holding that an ALJ is notquired to discuss every piece of evidence
submitted and that &#\LJ’s failure to cite specific evidence does not indicate that
such evidence was not consideijed

Moreover, even assuming that the JAlfailed to consider Plaintiff's
testimony about side effects he had framdication, given that the ALJ found
Plaintiff not fully credible, there is no indication that the ALJ would have decided

differently had she considered such testimony. See Welch v. Colvin, 765 F.3d
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926, 929 (8th Cir. 2014) (AL failure to explicitly adress applicable SSR 96-9p
was an arguable deficiency in opinievriting that had no practical effect on
decision because ALJ found Plaintiff's limitons had no more than a slight
Impact on claimant’s ability to perform futhnge of sedentary wkj therefore, that

was not a sufficient reason to set aside AhJ’s decision); Van Vickle v. Astrue,

539 F.3d 825, 830 (8th Cir. 2008) (“Theseno indication that the ALJ would have
decided differently had he read the hand-written notation to say ‘walk’ rather than
‘work’ and any error by the ALwas therefore harmless.”).

Fourth, the ALJ considered that, duritige relevant period, Plaintiff never
required emergency departmieintervention or in-patient care for his alleged
psychiatric impairments. (Tr. 65). o@servative treatment is consistent with

discrediting a claimafg allegation of disabling painkamann v. Colvin, 721 F.3d

945, 950-51 (8th Cir. 2012noting that the ALJ properly considered that the
claimant was seen “relatively infrequiy for his impairments despite his

allegations of disabling symptoms”); CaseyAstrue, 503 F.3687, 693 (8th Cir.

2007) (noting that the claimant sought treatment “far less frequently than one

would expect based on the [symptoms] tfie] alleged”); Black v. Apfel, 143

F.3d 383, 386 (8th Cir. 1998).
Fifth, the ALJ considered that ¢hobjective evidence did not support

Plaintiff's allegations regardgthe severity of his mentahpairments. (Tr. 64).
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See Social Security Ruling (SSR) 06-7p#996 WL 374186, atl (July 2, 1996)
(“In determining the credibility of the indidual's statementshe adjudicator must
consider the entire case record, wtthg the objective medical evidence,”
although disability determiniain “cannot be made soletyn the basis of objective
medical evidence.”). Indeed, a claimantsymptoms, including pain, will be
determined to diminish [his] capacity fbasic work activities to the extent that
[his] alleged functional limitations nal restrictions due to symptoms can
reasonably be accepted as consistent thizhobjective medicadvidence and other
evidence in the case redd’ Id. at *2.

In this regard, pursuant to a March 2811 mental status examination, Dr.
Colen reported that Plaintiff's form a@fiought was logical and goal-directed; that
he had “absolutely no flight of ideas or circumstantiality, no tangentiality”; that he
had no racing of thoughts, except for “worragimes”; that his affect was mildly
flat; that no anxiety was noted in Plaifigf“psychomotor activity, behavior and/or
affect during [his] appointment”; that Pidiff was alert and oriented; that he had
no gross deficit in immediate, recent, ®@mote memory; that he had no gross
deficit in the ability to maintain att@on or concentration, in his ability to
maintain attention, or in his general fuoidknowledge; that Plaintiff's intelligence

appeared to be in the normal range by bo&ary; and, other than his insight into
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his problems with alcohol and caffeinadahis not using his Bi-PAP, Plaintiff’s
insight and judgment appearedd® intact. (Tr. 474).

On January 11, 2012, Dr. Parsonsoporéed that Plaintiff was groomed,
cooperative, and had amlessed mood, monotoneeggh, and no homicidal or
suicidal ideas. (Tr. 620). On Januaty, 2012, Dr. Parsonson reported that
Plaintiff was groomed and cooperativel;* had no suicidal or homicidal ideas,
and had poor insight, impulsmntrol, and judgment(Tr. 619). On January 24,
2012, Dr. Parsonson reported that Pldintiis groomed andooperative and had a
cooperative attitude, normal speech, orgedithoughts, fair insight, and poor
impulse control and judgment. (T618). On April 4, 2012, Dr. Parsonson
reported that Plaintiff was groomed,; tline$ affect was appropriate; that his speech
was normal; that he had no suicidal or hodal ideas; that his insight was fair;
and that his impulse control @judgment were poor. (Tr. 617)

On June 13, 2012, pursuant to a maérdgtatus examination, Dr. Clark
reported that: Plaintiff was oriented;shiress was approptéa he was pleasant
and cooperative; his answers were te ffoint; his speech was within normal
limits; his intellect appeared to be avexag below averagdiis memory was fair;
Plaintiff's thoughts demonstrated logicdsociations; his mood appeared neutral;
his affect was appropriate; he denigssaultive and homicidal ideation; and his

insight and judgment were adequate. (@t5). On July 11, 2012, Dr. Clark
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reported that: Plaintiff was oriented; his demeanor was pleasant and cooperative;
his thoughts demonstrated logical assiaies; his answers were to the point; his
mood was mildly depressed; his affestis appropriate; and his insight and
judgment were adequate for the situatio (Tr. 612). Dr. Clark reported, on
September 4, October 2nch December 18, 2012, andbfeary 19, 2013, that:
Plaintiff was oriented; he was pleasantlaooperative; his thoughts were logical;

his answers were to the point; his affeeas appropriate; and his insight and
judgment were adequate for thiguation. (Tr. 608-11).

On April 10, 2013, Dr. Clark reported that Plaintiff was oriented; that he was
pleasant and cooperative; that his insigatlgment, and hygiene were adequate;
that he was pleasant and cooperative; thatanswers were to the point of the
guestion; that his thoughts demonstrated normal flow and rate with intact
associations; and that heniled assaultive and homicidal ideation. (Tr. 606). Dr.
Clark then reported, in Jurend May 2013, that Pldiff was alert and oriented;
that he was pleasant and cooperative; tatthoughts demonstrated normal rate
and flow with intact associations; that laisswers were to the point; that his affect
was appropriate; and that his insightlgudgment were adequate. (Tr. 701).

In regard to Plaintiff's alleged physicahpairments, Dr. Clark reported, in
June 2012, that Plaintiff dano abnormal movements. r(1615). In July 2012,

Meesha Gwan-Nulla, M.D., perted that, on physical examination, Plaintiff was in
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no acute respiratory distress; that he haalee heart rate and rhythm; that he had

no clubbing, cyanosis or edema of theéremities; that his gait and deep tendon
reflexes were normal; and that his hypertension was stable and on the low side.
(Tr. 678). In May and Jun013, Dr. Clark reported that Plaintiff's “movements
showed no problems with tone, gat,station.” (Tr. 701-702).

Sixth, the court notes that Plaintiff degations were incomstent with what

he told doctors. _See Karlix \Barnhart, 457 F.3d 742, 748 (8th Cir. 2006)
(contradictions between a claimansworn testimony and what he actually told
physicians weighs against the claimantredibility). Indeed, in June 2012,
Plaintiff told Dr. Clark that he had no delass or suicidal ideation. (Tr. 615). In
April 2013, Plaintiff told Dr. Clarkthat he had only occasional auditory
hallucinations and no delusi®and that he had mild dessive ideation. Plaintiff
also reported that his sleep had improvedr. 606). In May and June 2013,
Plaintiff told Dr. Clark that he had leskepressive ideation and denied suicidal
ideation. In May 2013, Plaintiff told Dr. Clark that he had been doing “fairly
well”; that he was getting along betteithvpeople; and that his mood had been
more stable in the prior month. (Tr. 700-701).

Seventh, the ALJ considered that thaevas “little evidenceahat [Plaintiff]
experienced any significant exacerbations [of his mental conditions] during the

relevant period.” (Tr. 65).
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Eighth, the ALJ considered Plaintiff's wohistory, includng that he had a
“very sporadic work history consistingf low wages.” Tl ALJ stated that
Plaintiff's work record drew into questioPlaintiff's motivation to work and his
credibility as a witness. The ALJ notedthwith his history of low wages, it was
possible that Plaintiff would receive mareSSI than he earned from employment
during the fifteen of his last eighteen years of employment. (Tr. 66). Indeed,
Plaintiff earned nothing in 2001, $8,857.02i02, nothing ir2003, $30,197.07 in
2004, $32,331.04 in 2005, $3&40 in 2006, $1,306.51 @007, and $473.81 in
2008. (Tr. 202, 205). A longnd continuous past work record with no evidence of
malingering is a factor supporting credity of assertions of disabling

impairments. _See Allen v. Califanol® F.2d 139, 147 (6th Cir. 1980). For the

same reason, an ALJ may discount a claireatrtedibility basé upon his poor

work record. _See Buckner v. Astrue, 68@d 549, 558 (8th Cir. 2011) (holding

that the ALJ did not err in evaluatingaghant’'s credibility in finding that his
“sporadic work history prior to his allegedisability date” indtated that he was
not strongly motivated to engage in anéngful productive actity and that this
weighed against claimant’s credibilitegarding his alleged reasons for not

working); Ellis v. Barnhart, 392 F.3d 98896 (8th Cir. 2005) (ALJ may properly

consider claimant had not worked for several years before filing SSI application);

Fredrickson v. Barnhart, 359 F.3d 98,6 (8th Cir. 2004) (ALJ properly found

26



claimant not credible due in part to lsgoradic work record reflecting relatively
low earnings and multiple years with no reported earnings).

Ninth, the court notes that Dr. Clark reported, in June 2012, that Plaintiff's
current stressors included occupatiomadblems including problems finding work
and economic problems such as paying laid child support. (Tr. 615). In April
2013, Plaintiff's primary stressors werevirgg a “step-son and his wife move in,”
occupational problems including his beingable to maintain employment, and
economic problems including his being unatdepay his utility bills. (Tr. 605).

Situational depression is not disalgi See Dunahoo \Apfel, 241 F.3d 1033,

1039-40 (8th Cir. 2001) (holding that depsion was situatiohand not disabling
because it was due to denial of fosthmps and workers compensation and

because there was no evidetitat it resulted in signidant functional limitations);

Shipley v. Astrue, 2010 WL 1687074t *12 (E.D. Mo. April 26, 2010)
(situational depression is not disabling).

In conclusion, the court finds thatethALJ’s credibility determination is
based on substantial evidence and consistghtthe Regulations and case law.
B.  Opinion of Dr. Clark:

In a Medical Source Statement of illy to do Work-Related Activities —
Mental, dated September 4, 2012, Drarkl opined as follows: Plaintiff was

moderately limited in regard to understanding and remembering simple
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instructions, carrying out simple instruaris, and interacting appropriately with the
public, supervisors, and amorkers; Plaintiff wasnarkedly limited in his ability to
make simple work-related decisions, ursdl@nd, remember, and carry out complex
instructions, make judgments complex work-relatethstructions, and respond
appropriately to usual work situationsdachanges in work settings; and Plaintiff
did not have any extreme limitations. .OZlark also opined that Plaintiff had
difficulty with changes, anthat he seemed to be very confused with even small
changes. (Tr. 566-67). Plaintiff arguéhat the ALJ’'s determination that only
partial weight should be given to Dr.ak’s opinion is not based on substantial
evidence. (Doc. 16 at 9-18). For thdldwing reasons, the court finds that the
ALJ gave proper weight to Dr. Clark’s opom and that the ALJ’s decision, in this
regard, is based on substantial evidence.

First, the ALJ declined to giv®r. Clark’s opinion controlling weight
because the medical evidenas a whole did not fully support the level of Dr.
Clark’s opined limitations. (Tr. 66).Where a treating doctor’s opinion “is not
consistent with the objectivaedical evidence that relgtéo determining disabling
pain levels,” an ALJ need not give ttreating doctor’s opinion controlling weight.

Wright v. Colvin, 789 F.3d 847, 853 (8@ir. 2015) (citing Periks v. Astrue, 648

F.3d 892, 897 (8th Cir. 2011) (“An ALmay discount or even disregard the

opinion of a treating physician where athmedical assessments are supported by
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better or more thorough medical evidenoewhere a treating physician renders
inconsistent opinions that undermine tiredibility of such opinions.”)._See also

Cline v. Colvin, 771 F.3dL098, 1103 (8th Cir. 2014) (finding ALJ properly

discounted treating physician’s opinion whéat was inconsistent with treatment
records and objective medical evidenceaashole and was not supported by the
treating physician’s own physical examimatiof the claimant and objective test

results);_Travis v. Astrue, 477 F.3d 1037, 1041 (8th Cir. 2007) (holding that if a

doctors opinion is inconsistent with orontrary to the medical evidence as a
whole, the ALJ can accord it less weight).

Second, the ALJ considered thadrtions of Dr. Clark’s opinion were
consistent with the medical evidenead, as such, the ALJ accommodated these
portions of Dr. Clark’s opinion in Plaifits RFC. Specifically, the ALJ accepted
the moderate limitations found by Dr. Gtaand incorporated those limitations in
Plaintiffs RFC, as the ALJ limited Plaifitito simple, routine, repetitive work that

did not involve a production-raggace. (Tr. 61, 63). €& Choate v. Barnhart, 457

F.3d 865, 869-70 (8th Cir. 2006) (holditttat the limitations imposed by the ALJ
as reflected in the claimastRFC demonstrate that the Agave some credit to the

opinions of the treating physicians); Elis Barnhart, 392 F.3d 988, 994 (8th Cir.

2005) (In assessing [the claimasit RFC, the ALJ determined that [the claimant]

could sit for a total of six hours and stiafor a total of twachours, but was limited
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to sedentary work. This in itself is asificant limitation, which reveals that the
ALJ did give some credib [the treating doctts] medical opinion$).
Third, the court notes that the markeditations imposed by Dr. Clark are

inconsistent with his own treatment noteSee Leckenby v. Astrue, 487 F.3d 626,

632 (8th Cir. 2007) (holding that a treating physisampinion does not
automatically control or obviate the nesunl evaluate the record as whole and
upholding the AL® decision to discount the treating physitsamedical-source
statement where limitations were neveentioned in numerous treatment records

or supported by any explanation); HackeBarnhart, 459 F.3d 934, 937 (8th Cir.

2006) (holding that where a treating physi¢sanotes are inconsistent with his or
her RFC assessment, controlling weighhat given to the RFC assessment). In
particular, although Dr. Clark opined thaaltiff had marked limations in regard
to his making judgments and work-relat@ecisions and in his ability to respond
appropriately to work situations, assdiissed above in regard to Plaintiff's
credibility, Dr. Clark frequently reported d@h Plaintiff had appropriate dress,
normal speech, averagntellect, intact memorypgical thoughts, a pleasant and
cooperative attitude, and no violent thotggh (Tr. 64, 605, 609-12, 700-01).
Notably, courts have held that normfhdings pursuant to a mental status
examination are a sufficient basis upawhich an ALJ may discredit a treating

doctor’s opinion that a claimant is disatl _See, e.g., Mitchell v. Colvin, 2014
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WL 65386, at *28 (E.D. Mo. Jan. 8, 201&)npublished) (rferring to “normal
mental status examinations” demonstrgtionly mild to modeate symptoms” as

substantial evidence to support ALJ's@HBetermination); Boling v. Astrue, 2012

WL 1898783, at *4 (W.D. Mo. May 23, 2012)npublished) (referring to normal
mental status examination as subs&hrevidence supporting ALJ’'s decision to
discount treating physician’s opinion)Moreover, Dr. Clark frequently reported
that Plaintiff was non-compliant withgatment recommendations. (Tr. 610, 672,
677, 681, 699, 728).

Fourth, the marked limitations imposbyg Dr. Clark were inconsistent with

the findings of other medical sourcesretord. Tilley v.Astrue, 580 F.3d 675,

679 (8th Cir. 2009) (“A treating physiciampinion is given controlling weight if it

is well-supported by medically acceptable clinical and laboratory diagnostic
techniques and is not inconsistent witfie other substantial evidence in [a
claimant's] case record.”) (internal quatat and citation omitted). As discussed
above, Dr. Colen reported, rsuant to examination, that Plaintiff had no gross
deficits in regard to memory and the ability maintain attetion; that he had a
logical and goal-directed thougptocess; that he did nbave flight of ideas; that

he was alert and oriented; and that imsight and judgment were intact with

exceptions regarding his alcohol use @iePAP use. (Tr. 474). Also, when
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Plaintiff was compliant with his medicat, Dr. Parsonson reported that Plaintiff
was less depressed and slept well. (Tr. 618).

Fifth, to the extent Plaintiff arguethat the ALJ erred in discounting the
Global Assessment of Fuimning Score (GAF) of 40which Dr. Clark assigned to
Plaintiff (Doc. 16 at 17-18), as consi@d by the ALJ, the Commissioner has
declined to endorse the GAdeale for use in SocialeSurity disability programs
because of a lack of correlation between G&Bres and the severity of the mental

disorder listings. (Tr. 65)._ See JonesAstrue, 619 F.3d 963, 974-75 (8th Cir.

2010) (“[T]he Commissioner “has declingd endorse the [Global Assessment

Functioning] score for ‘use in the Soci8kcurity and [Supplemental Security

* GAF is the cliniciars judgment of the individual overall level of functioning,
not including impairments due to physicat environmental limitations. __See
Diagnostic and Statistical Manual of Mental Disorders, DSM-1V, 30-32 (4th ed.
1994). Expressed in terms of degree sefverity of symptoms or functional
impairment, GAF scores of 31 to 40 represaoime impairment in reality testing

or communication or major impairment geveral areas, such as work or school,
family relations, judgment, thinking, or modd41l to 50 representsserious,
scores of 51 to 60 represemmoderate, scores of 61 to 70 represemild,” and
scores of 90 or higher represent absent or minimal symptoms of impairment. Id. at
32. See also Brown v. Astrue, 6E13d 941, 955 (8th Cir. 2010[A] GAF score

of 65 [or 70] . . . reflectssome mild symptoms (e.glepressed mood or mild
insomnia) OR some difficulty in socialcoupational, or school functioning . . . but
generally functioning pretty well,has some meaningful interpersonal
relationships?) (quoting Kohler v. Astruepb46 F.3d 260, 263 (2d Cir. 2008)
(quoting Am. Psychiatric Ass'n, Diagnms and Statistical Manual of Mental
Disorders 34 (4th ed. 2000) (alterationsomginal). See also Goff, 421 F.3d at
791, 793 (affirming where court held GAF 58 was inconsistent with doctor’s
opinion that claimant suffered from estne limitations; GAF scores of 58-60
supported ALJ’s limitation to simpleoutine, repetitive work).

32



Income] disability programs,” and has indeatthat [GAF] scas have no ‘direct

correlation to the severity requirementgitg mental disorders listings.™) (quoting

Wind v. Barnhart, 133 Fed.ppx. 684, 692 n.5 (11th Ci2005) (quoting 65 Fed.

Reg. 50746, 50764-65 (Aug. 21, 2000)).

Indeed, on a form titled “Individual €atment & Rehabilitation Plan,” dated
April 25, 2012, Dr. Clark assessed Plaintiff's GAF as 44, indicating severe
symptoms. Also, pursuant to June P®12 psychiatric evaluation, Dr. Clark
reported that Plaintiff had a GAF of 42, butdiso reported, on ihsame date, that
Plaintiff was alert and oriented, dresssgpropriately, had adequate hygiene, was
pleasant and cooperative, showed no obvious movement abnormalities, had speech
which was within normal limits, had aneve which were to the point of the
guestion, had average to below averagellect, had fair memory and thoughts
which demonstrated logical associatioasgd had appropriatdfact, neutral mood,
and adequate insight and judgnt. Plaintiff also denieduicidal, assaultive, and

homicidal ideation. (Tr. 615). See (din. Colvin, 771 F.3d 1098, 1103 (8th Cir.

2014) (finding ALJ properly discounted ttegy physician’s opinion where it was
not supported by the treating physic& own physical examination of the
claimant). On April 10, 2013, Dr. Clarkatéd that Plaintifs GAF was 43, despite
reporting, on that same date, that Plaimiffs alert and oriented; that his dress was

appropriate; that his hygiene was qdate; that Plaintiff was pleasant and
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cooperative; and that he hadrmal speech; average tdde average intellect, fair
memory, normal flow of thought and intaassociations, appropriate affect, and
adequate insight and judgment. AlsoaiRliff denied suicidal, assaultive, and
homicidal ideation and his answers weréh® point of the question. Significantly,
Dr. Clark noted, on this date, that Plaihédmitted only mild dpressive ideation,
occasional auditory hallucinatioresyd no delusions. (Tr. 606).

Fifth, to the extent Dr. Clark opined that Plaintiff had marked limitations, he

did so by making checkmarks on a forngee_Cline v. Colvin, 771 F.3d 1098,

1104 (8th Cir. 2014) (&ating doctor’'s “cursory @tklist statement” included
“significant impairments and limitations” wdh were absent from treatment notes)

(citing Wildman v. Astrue, 596 F.3d 959, 964 (8th Cir. 2010) (concluding the

commissioner “properly discounted” a treating physisiaropinion that
“consist[ed] of three checklist forms, dii¢ no medical evidence, and provide [d]
little to no elaboration”).

Sixth, the court notes that upon deteing the weight to be given Dr.
Clark’s opinion, the ALJ was ffilling his roll to evaluatethe record as a whole.

See Leckenby v. Astrue, 487 F.3d 626, 632 @ir. 2007) (holding that a treating

physicians opinion does not automatically contool obviate the need to evaluate

the record as whole); Tindell v. Barmhad44 F.3d 1002, 1004 (8th Cir. 2006)t(

is the ALJ's function to resolve conflicisnong the various treating and examining
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physicians”). Moreover, to the extent the ALJ did not give Dr. Clark’s entire
opinion great or controlling weight, the Alstated good reasons for his doing so.

See King v. Heckler, 742 F.2d 968, 973 (Glin. 1984) (holding that the ALJ is not

bound by conclusory statements of tadedability by a treating physician where
the ALJ has identified good reasonr foot accepting the treating physician's
opinion, such as its not being supportad any detailed, clinical, or diagnostic
evidence). In conclusion, the court finds that substantial evidence supports the
weight the ALJ gave to Dr. Clark’s opinioand that the ALJ’s decision, in this
regard, is consistent withe Regulations and case law.
C. ALJ's Consideration of Plaintiff's Mental Impairments at Step Three:
The court first notes that 20 C.F.R. dh.Pt. 404, Supt. P, App.1 8§ 12.00(a)
states, in relevant part, that:
The evaluation of disability on the $ia of mental disorders requires
documentation of a medically w@eminable impairment(s),
consideration of the degree of limitation such impairment(s) may
impose on your ability to work, and consideration of whether these
limitations have lasted or are expsittto last for a continuous period
of at least 12 months.
Section 12.00(a) further lists mentdisorders in diagnostic categories,
which include, as relevant, affective diders (Listing 12.04) and anxiety-related
disorders (Listing 12.06). The Commizser has supplemented the familiar five-

step sequential process for generally evalgaa claimant's eligility for benefits

with additional regulations dealing spkcally with mental impairments. 20
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C.F.R. 8 404.1520a. A special procedunest be followed at each level of

administrative review, See Pratt v.lIi&an, 956 F.2d 830, 834 n.8 (8th Cir. 1992)

(per curiam).
The mere existence of a ntal condition, however, is not per se disabling.

See Dunlap v. Harris, 649 F.2d 637, 638 (8th Cir. 1981). The sequential process

for evaluating mental impairments istsaut in 20 C.F.R. 8 404.1520a. This
Regulation states that the steps set forth 404.1520 also apply to the evaluation
of a mental impairment. 20 CH. 8§ 404.1520a(a). @ However, other
considerations are included. The first siepo record pertinent signs, symptoms,
and findings to determine if a mentampairment exists. 20 C.F.R. §
404.1520a(b)(1). These are gleaned froimental status exam or psychiatric
history and must be established by dimal evidence consisting of signs,
symptoms, and laboratory fimdjs. 20 C.F.R. 88 404.1520a(b)(1).

If a mental impairment is found, th_J must then analyze whether certain
medical findings relevant to ability to woare present or absent. 20 C.F.R. §
404.1520a(b)(1). The procedure then requires the ALJ to rate the degree of
functional loss resulting from the impairmiein four areas of function which are
deemed essential to work. 20 C.F.R. 8§ 404.1520a(c)(2). Those areas are: (1)

activities of daily living; (2) social funaining; (3) concentration, persistence or
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pace; and (4) deterioration or decompdinsain work or work-like settings. 20
C.F.R. § 404.1520a(c)(3).

The limitation in the first three funcimal areas of activities of daily living
(social functioning and concentratiorpersistence, or pace) is assigned a
designation of eithefnone, mild, moderate, marked, [or] extreme0 C.F.R. §
404.1520a(c)(4). The degree of limitatiorr@gard to episodes of decompensation
is determined by application of a four-point scaf®&one, one or two, three, four
or more”? 1d. When“the degree of [Jlimitation ithe first three functional areais
“noné€ or “mild” and“non€ in the area of decompensation, impairments are not
severe,‘unless the evidence otherwise indicatest there is more than a minimal
limitation in [a claimans] ability to do basic work activities. 20 C.F.R. §
404.1520a(d)(1). When it getermined that a claimastmental impairment(s) are
severe, the ALJ must nextetermine whether the impairment(s) meet or are
equivalent in severity to a listed menthsorder. This is done by comparing the
medical findings about a claim&mimpairment(s) and the rating of the degree of
functional limitation to the criteria of éhappropriate listed mental disorder. See
20 C.F.R. § 404.1520a(Q) If it is determined that a claimant h&s severe
mental impairment(s) that neither meetsr is equivalent in severity to any
listing,” the ALJ must then assess the clairanRFC. 20 C.F.R. §

404.1520a(d)(3).

37



The ALJ in the matter under considiéoa found that the severity of
Plaintiffs mental impairments did not meor medically equal the criteria for
Listings 12.04 or 12.06. In this rega the ALJ considered Plaintiff's daily
activities, as described aboweregard to Plaintiff's credibility, including that he
was able to complete household repamnd did not have difficulty with personal
care activities, and concluded that Plaintifireamild restriction in this area. (Tr.
62, 256-57, 294, 296, 309-11, 583). Piiffinargues that he had a marked
limitation in regard to actities of daily living because, at times, his hygiene was
fair to poor. (Doc. 16 at 20). Plaifitreported, however, in April 2012, that he
showered and put on clean clothing daitg ahat he washed his hands two to four
times a day. (Tr. 586-87). Additiongllas set forth above, it was frequently

reported that Plaintiff was adequately groomed and dressed41(7, 605, 617-20,

639-40). _See Buckner, 646 F.3d at 558dihg plaintiff's depression was not
severe where plaintiff engagien daily activities that we inconsistent with his
allegations). In any case, the recordgaet reflect that, when Plaintiff was not
well groomed, it was due to a mental impa@nt. The court findgherefore, that
the ALJ’'s determination that Plaintiff daonly a mild limitation in regard to
activities of daily living is baed on substantial evidence.

As for social functioning, the ALJ found that Plaintiff had a moderate

limitation. In reaching this conclusion,gtLJ considered that, although Plaintiff

38



testified that he had diffidty getting along with otherdye was able to maintain a
relationship with his girlfriend and had never been fired or laid off from a job
because of difficulties getting along witheople. The ALJ further considered
notes from Plaintiff's treatment providers, including their reports that Plaintiff had
normal speech and the ability to discuss @oid. (Tr. 62-63, 85-86). Further, as
discussed above, Plaintiff was routinelysdebed as alert, pleasant, cooperative,
and making good eye contact. Additionalhe was comfortable discussing his
problems with his mental health care pdmns. (Tr. 63, 345, 419, 464, 588, 605,
609-12, 615, 618, 620, 6419%, 700-01). The courtrds, therefore, that the
ALJ’s decision that Plaintiff had only aaderate limitation in the area of social
functioning is based osubstantial evidence.

In the area of concentration, petsiwe, or pace, the ALJ found that
Plaintiff had a moderate limitation. (T63). In this regard, the ALJ considered
that Plaintiff reported that he couldunt change, use a@tkbook, and complete
money orders. (Tr. 311-12). The ALJalconsidered that, although Plaintiff
reported that he had diffitty following both written and spoken instructions, he
did not report any difficulties following kevision programs.(Tr. 63, 308, 311-
13). Notably, as discussed above, Rifis mental hedh care providers
repeatedly reported that he was alert anéinted and had logical thoughts, normal

speech, and intact memory. Further, Rifiireported, in Mart 2009, that he was
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working “under the table”; that, during tipeior year, he had cut firewood once or
twice a week; and that he worked on wi¢s and did general labor on farms on an
average of seven hours a week. (Tr. 83). The court finds, therefore, that the
ALJ’s determination that Plaiiff had only modeate limitations in concentration,
persistence, or pace is bdsen substantial evidence. Further, the court finds that
the ALJ’s determination that Plaintiff lano episodes of decompensation, which
had been of an extended duration, isdshon substantial evidence. (Tr. 63).

To the extent Plaintiff argues thateti®\LJ did not consider the fluctuating
nature of his bipolar symptoms (Doc. &420), the court notes that the ALJ did
consider Plaintiff's testimony that his degsion “kick[ed] in every now and then”
and that Plaintiff reported having manepisodes which involved his becoming
very angry for five to sevehours. (Tr. 64, 85). Notieless, as discussed above,
the ALJ found Plaintiff's allegations regand the severity of his symptoms not
fully credible, and the court has founatALJ’'s credibility determination is based
on substantial evidence. Additionally, akscussed in regard to Plaintiff's
credibility, Plaintiff engaged in extensivaily activities, conbued work activity,
and benefited from treatmenBecause Plaintiff did not have a marked limitation
in any area of functioning and becaube had no qualifying episodes of
decompensation, the court further finds tteg ALJ’s determination that Plaintiff

did not meet Listings 12.04 or 12.06based on substantial evidence. (Tr. 63).
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The Regulations define RFC ashat [the claimant] can dadespite his or
her“physical or mental limitation’s.20 C.F.R. § 404.1545(aYWhen determining
whether a claimant can engage in sulitsdh employment, an ALJ must consider
the combination of the claimastmental and physical impairmeritsLauer v.
Apfel, 245 F.3d 700, 703 (8th Cir. 20019The ALJ must assess a clainarRFC
based on all relevant, credible evidence in the recandluding the medical
records, observations of treating piciens and others, and an individgabwn

description of his limitation¥. Tucker v. Barnhart, 363 F.3d 781, 783 (8th Cir.

2004) (quoting McKinney v. Ajel, 228 F.3d 860, 863 (8tGir. 2000)). _See also

Myers v. Colvin, 721 F.3d 521, 526 (8th Cir. 2013).

Significantly, the ALJ in the matter undeonsideration identified Plaintiff's
functional limitations and restrictions and then assesseavbik-related abilities

on a function-by-function basis._ See d$#rson, 363 F.3d at 737; Harris v.

Barnhart, 356 F.3d 926, 929 (8th Cir. 2004)pon formulating Plaintiff's RFC,
the ALJ accommodated Plaintiff's impaients, both mental and physical, to the

extent the ALJ found such limitationseclible. See Tindell v. Barnhart, 444 F.3d

1002, 1007 (8th Cir. 2006¥The ALJ included all of Tindeb credible limitations
in his RFC assessment, and the AlLdonclusions areupported by substantial
evidence in the recory. To accommodate Priff's credible mental

impairments, the ALJ limited Plaintiff tdoing only simple, routine, and repetitive
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work with only occasional contact withehpublic, coworkers, and supervisors.
Moreover, Plaintiff could not engage in tasks at a producttmof pace. (Tr. 63).
As for Plaintiff's credible physical ipairments, the ALJ limited Plaintiff to
medium work with his alternating bedn sitting, standing, and walking every
forty-five minutes at will,for a brief change, whileontinuing to work at the
workstation. The court finds thatghALJ's RFC determiation is based on
substantial evidence and consisterthihe Regulations and case law.

The ALJ concluded that Plaintiff could not perform his pattvant work.
As such, she submitted a hypothetical to a VE which described a person of
Plaintiff's age and with Plaintiff's RFGeducation, and work experience. To the
extent Plaintiff suggests that the ALJigpothetical to the VE was flawed, the ALJ

was only required to include in the hybetical those limitations which he found

credible. _See Renstrom v. Astrue, 680 FLB87, 1067 (8th Cir2012); Martise v.
Astrue, 641 F.3d 90927 (8th Cir. 2011)“The ALJ's hypothetical question to the
vocational expert needs to include oriiyge impairments that the ALJ finds are

substantially supported by the record as a whglélaggard v. Apfel, 175 F.3d

591, 595 (8th Cir. 1999) (holding thahe ALJ need not include additional
complaints in the hypothetical notpguorted by substantial evidence).
The VE testified that given these fad@tated in the hypothetical there was

work available in significant numbeilia the national economy which Plaintiff
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could perform, including laundry worker, cdtba, and office helper. (Tr. 111-13).
Because the hypothetical question which &iLJ posed to the VE precisely set
forth all of Plaintiffs physical and nmal impairments, the VE's testimony

constitutes substantial evidence supporting the’Atdécision. _Martise v. Astrue,

641 F.3d 909, 927 (8th Cir. 2011B@sed on our previous conclusion . . . thfa
ALJ's findings of [the claimatd] RFC are supported by substantial evidénge,
hold that‘[tjhe hypothetical question was theysf proper, and the VE's answer
constituted substantial evidence supporting the Commis&ongenial of

benefits””) (quoting Lacroix v. Barnhart, 466.3d 881, 889 (8th Cir. 2006));

Robson v. Astrue, 526 F.3d889, 392 (8th Cir. 2@®&) (holding that a VE

testimony is substantial evidence whenis based on an accurately phrased
hypothetical capturing the conteeconsequences of a claimantimitations).
Because there was work tHaiaintiff could perform, the court finds that the ALJ’s
conclusion that Plaintiff was not disablis based on substantial evidence.

V.
CONCLUSION

For the reasons set forth above, tbart finds that substantial evidence, on
the record as a whole, supports the Cossioner’s decision that Plaintiff is not
disabled.

Accordingly,
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IT IS HEREBY ORDERED that the relief sought by Plaintiff in his
Complaint and Brief in Support @omplaint (Docs. 1, 16) BENIED;

IT IS ORDERED that a separate judgment batered incorporating this
Memorandum and Order.
Dated this 29th day of December, 2015.

/s/ Noelle C. Collins
UNITED STATES MAGISTRATE JUDGE
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