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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION
TERRY TURNER,
Plaintiff,
V. Case N02:15CV-00048ERW

GEORGE A. LOMARDI, et al.

N N N N N N N N N

Defendanh

MEMORANDUM AND ORDER

This matter comes before the Coont Plaintiff's pro se Motion for Injunctive Relief

[ECF No. 43], Plaintiff's renewed Motion to Appoint Counsel [ECF No. 38], and Plaintiff's
letter to the Courf ECF No. 44].

l. Background

Plaintiff filed his Complaint piguant to 42 U.S.C. § 1983, allegidgliberatandifference to
a serious medical needrelation for medical treatment provided in regards to a demyelinating
disorder. [ECF No. 1]Plaintiff's renewedmotion to appoint counsel [ECF No. 38]his third
suwch motion. The Court denied his first two motions to appoint counsel without prejufd€z-
No. 34]. Plaintiff has also filed a pro se motion seeking injunctive relief to stomdsafe
Doctor Thomas Pryor, CMS/Corizon, and non-defendant Nurse Lisa Wiley from providing
inadequate medical care, constituting a violationlairff's serious medical needs, and
requests the Court enter a restraining order. [ECF NoP4htiff's presenmotion alleges Dr.
Pryor, and Nurse Wiley, have not properly treated his lung cancer, and that he dativet nes
“Grante Shots”, prescribed by his treating oncologist, Dr. Waheed. [ECF No. 43].

Defendantsin their response, shorlaintiff received Granix injectiagin accordance
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with Dr. Waheed'’s orders, after Dr. Waheed prescribed a five day treatmenénedithe

Granix injection on January 14, 2016, &idintiff was given theéegimen duringlanuary 16-20,
2016. [ECF No. 46-2]. Further Defendants note Plaintiff continues to be seen by his oncologist
Dr. Waheed.

Plaintiff, in hisreply, concedese receivd his Granix injection in January, bubw alleges
hedid not receive his Granixjectionsin November 2015. [ECF No. 4&laintiff further
replieshe is having trouble thinking clearly because ofdaiscer treatmentd.

. Discussion

a. Plaintiff sPro Se Motion for Injunctive Relief

Plaintiff's pro se Motion foinjunctive reliefargueghereis threat of irreparable harm
because Dr. Pryor and Nurse Wiley are providiraglequatenedical treatment in failing tgive
him Granixinjections, in response to his stage three lung caasarious medicaleed Plaintiff
alleges Dr. Pryor and Nurse Wiley refuse to provide this treatmeataliationof his lawsuit
against DefendantsDefendants response argud3aintiff's case isabouthis demyelinating
disordef, nothis cancer treatment, and therefBteintiff's medical treatment in regards to his

cancer, the subject of this motion, is irrelevant to his case regarding his Ineditaent for his

! Plaintiff's claim ofretaliationis alikely an attempt to plead a 42 USTIB3 claim for a violation difis First
Amendmentree speech rightalthough he does not specifically cite any authdatythis conceptand onlycites
authorityfor Eighth Amendment violationfor deliberate indifference to a serious medical need. To prevail for a
claimof retaliationunder a §1988laim, the Plaintiff must show:(1) that he engaged in a protected activity; (2)
that the government official took adverse action against him that whbililé person of ordinary firmness from
continuing in the activity; and (3) that the adverse actiaa motivated at least in part by the exercise of the
protected activity Santiago v. Blair707 F.3d 984, 991 (8th Cir. 2018)aintiff's claims of retaliation araot
properly pled to the Court as they come in a motion for injunctive rabedpposetb his initial complaint, or an
amended complaint. However, even if these were properly pled, as later etbisctlite memorandupthe claim
would bedenied becaudelaintiff cannot show a government official took adverse action against Inice, Isé
received the requested medical treatment.

ZA demyelinating disease is a “generic term for a group of diseases, of unkaasa) in which there is extensive
loss of the myelin in the central nervous system, as in multiple sidexnod Schilder disease.” Stedmans Medical

Dictionary 254160 (Thompson Reuters 2014).



demyelinating disordeNurse Wiley and Corizoare not DefendantandPlaintiff received the
requestednedical treatment and continues to be seen by an oncologist whatisg hiscancey
and therefore he cannot show the threat of irreparable harm.
The Court,in considering whether to grant injunctive reliefust consider: (1) the threat of
irreparable harm; (2) the balance between the harm and the injury that graatimgmction
will inflict on the other parties; (3) therobability plaintiff will succeed on the merits of his case;
and (4) the public imrest in the cas®ataphase Sys., Inc. v. C L Sys., J6d0 F.2d 109, 113
(8th Cir. 1981). No one factor is dispositive, but the movant must establish a threat ohlleepa
harm.ld. Without a finding of a threat of irreparable injury, relief canr@glanted, when there
is no showing of any immediate threat the plaintiff will be wrongeain.Randolph v. Rodgers
170 F.3d 850, 856 (8th Cir. 1999). The burden of proof for a temporary injunction is on the
movant.Goff v. Harper 60 F.3d 518, 520 (8th Cir. 1995). “Moreover, in the prison context, a
request for injunctive relief must always be viewed with great caution edgadicial restraint
is especially called for in dealing with the complex and intractable probleprssar
administration.””’ld. (quotingRogers v. Scur676 F.2d 1211, 1214 (8th Cir.1982)).
ThePlaintiff has notshown ahreat of irreparable harm, as he received the necessary
medical treatmenilTo show ahreat of irreparable harm “a party must show thatharm is
certain and great and of such imminence that there is a clear and present neatabide equ
relief.” Roudachevski v. Akm. Care Centers, Inc648 F.3d 701, 706 (8th Cir. 2011); atse
Martin v. Sargent780 F.2d 1334 {8Cir. 1985) (holding no injunctive relief was allowed where
an inmate complaining about prison conditions was transferred to a separate plaotiff's
response indicates he reas his Granix injections in January, but he did not receive the

injection in November. [ECF No. 48Plaintiff cannot show gy threat ofirreparableharm



because any haror any threabf harmdisappearedyhen he received the requested injections
almost a month before filing his motioAs Plaintiff cannot show a threatiofeparable harm,
injunctive relief is improper, and Plaintiff's request for injunctive relief willdeaied.

b. Plaintiffs renewed motion for counsel

Plaintiff submitted a renewed motion for appointment of counsel on the bakgdlis
counsel assistamtas confined to the prison infirmary for a period of time in regards to knee
surgery,Plaintiff's cancer treatment and his lack of educatinakes him eligible to receive
legal servicesand in a response to a recent motion he indicates has not been thinking clearly
because of his cancer treatmgBICF No. 38].DefendantsespondPlaintiff's case does not
present complex factual or legal issuas has personal knowledge of the medical care provided
to him, and using the FedeiRules of CivilProcedurallow Plaintiff to obtain any other
relevant materia[ECF No. 47].

There is no constitutional or statutory right to appointed counsel in civil ¢dslssen v.
RedfieldLithographPrinting, 728 F.2d 1003, 100@th Cir. 1984). In determining whether to
appoint counsethe Court considers(1) whethertheplaintiff haspresentedhon-frivolous
allegationssupporting his oherprayerfor relief; (2) whether thelaintiff will substantially
benefit from the appointment of counsel; (3) whether there is a need to furthéigateesnd
present the facts related to the plaintiff's allegations; and (4) whether tbhalfant legal issues
presented by the action are complgge Johnson v. Williams88 F.2d 1319, 1322-23 (8tir.
1986);Nelson 728 F.2d at 1005.

As previously determined in a past order on the issue of appointment of counsel,
Plaintiff' s claims are not frivolous allegatiortsowever, Plaintiff has not shovan inability to

present his claims to the court, despite his few misspellings or granmmariarhis previous



motions.The legal issues in this case are not comgl@ncerning théactual issues in regards to
medicaltreatmentsignificant investigativevork will not be required, as the evidence in the case
will be found among his medical records. In balancing all of the factors, the d&dernmines
counsel shall not be appointed at this time, although the Court will entertain futuoasrfoti
the appointment of counsel as the case progresses.

c. Plaintiffs discussions with Doctor Pryor

Plaintiff, in a letter to the Courasks the Court to order Defendant Dr. Thomas Pryor, not
to speak with him about his case. [ECF No. 44]. Defendant Pryor is not barred fromingscuss
the subject matter of Plaintiff’'s case, particularly as he is Plaintiffs dattors attempting to
treat the plaintiff, and Plaintiff's case concerns medical treatment.

IT ISHEREBY ORDERED that Plaintiff's pro se motion for injunctive relief is
DENIED with prejudice.

IT ISFURTHER ORDERED that Plaintiff's renewed motion fappointment of
counsel [ECF No. 38s DENIED without prejudice.

IT ISFURTHER ORDERED that Plaintiff's request to prevent Defendanbifitas
Pryor from speaking with him regarding the subject of his case [ECF No. BENSED
without prejudice.

So Ordered this 8th Day #foril, 2016.

&. R Awik bt

E. RICHARD WEBBER
SENIOR UNITED STATEDISTRICT JUDGE




