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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

HALLIE SHORT, )
Plaintiff, g
V. )) Case No. 2:15vV-88 NAB
NANCY A. BERRYHILL?Y, g
Acting Commissioner oBocial Security, )
Defendant. ))

MEMORANDUM AND ORDER

This matter is before the Court ¢tallie Short's(Short) appeal regarding the denial of
his application fordisability insurance benefitgnder the Social Security Act. The Court has
jurisdiction over the subject matter of this action under 42 U.S405§)). Short alleged
disability due to high blood pressure, diabetes, depression, and ankietyi48.) The parties
have consented tihe exercise of authority by the undersigned United States Magistrate Judge
pursuant to 28 U.S.C. &36(c). [Doc.9.] Based on the following, the Court will affirm the
Commissioner’s decision.
l. |ssuesfor Review

Short presents one issue for review. He asserts that the administratjuedais (ALJ)

determination of his residual functional capacity (RFC) is not supported by rsiddst&idence.

! At the time this case was filed, Carolyn W. Colvin was the Acting Cissiomer of Social Security. Nancy A.
Berryhill became the Acting Commissioner of Social Security on Jaid®r3017. When a public officer ceases to
hold office while an action isgmding, the officer’s successor is automatically substituted as a partyR.Fei. P.
25(d). Later proceedings should be in the substituted party’s name abduttenay order substitution at any time.
Id. The Court will order the Clerk of Court substitute Nancy A. Berryhill for Carolyn W. Colvin in this matter.
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The Commissioner contends that the ALJ’s decision is supported by substantial eindiece
record as a whole and should be affirmed.
. Standard of Review

The Social Security Act defines disability as an “inability to engage in arstasulal
gainful activity by reason of any medically determinable physical ortahe@npairment which
can be expected to result in death or has lasted or can be expected to last for a contiodous pe
of not less than 12 months.” 42 U.S.GIZ&3(d)(1)(A).

The SSA uses a fivstep analysis to determine whether a claimant seeking disability
benefits is in fact disabled. 20 C.F.R4@4.1520(a)(1). First, the claimant must not be engaged
in substantial gainful activity. 20 C.F.R.484.1520(a)(4)(). Secadn the claimant must
establish that he or she has an impairment or combination of impairments thataggifimits
his or her ability to perform basic work activities and meets the durationateemgunts of the
Act. 20 C.F.R. #04.1520(a)(4)(ii). Third, the claimant must establish that his or her
impairment meets or equals an impairment listed in the appendix to the applicalétioas.

20 C.F.R. #04.1520(a)(4)(iii). If the claimant’s impairments do not meet or equal a listed
impairment, theSSA determines the claimant's RFC to perform past relevant work. 20 C.F.R.
§ 404.1520(e).

Fourth, the claimant must establish that the impairment prevents him or her from doing
past relevant work. 20 C.F.R.484.1520(a)(4)(iv). If the claimant meets this burden, the
analysis proceeds to step five. At step five, the burden shifts to the Ceiomarsto establish
that the claimant maintains the RFC to perform a significant number of jobs in the Ihationa

economy. Singh v. Apfel222 F.3d 448, 451 (8t@ir. 2000). If the claimant satisfies all of the



criteria under the fivastep evaluation, the ALJ will find the claimant to be disabled. 20 C.F.R.
§ 404.1520(a)(4)(v).

The standard of review is narroWPearsall v. Massanayi274 F.3d 1211, 1217 (8th Cir
2001). This Court reviews decisions of the ALJ to determine whether the decision iseipport
by substantial evidence in the record as a whole. 42 U.S105(§). Substantial evidence is
less than a preponderance, but enough that a reasonable mind would find adequate support for
the ALJ’s decision.Smith v. Shalala3l F.3d 715, 717 (8th Cir. 1994). The court determines
whether evidence is substantial by considering evidence that detramtshBcCommissioner’s
decision as well as evidence thatpoigs it. Cox v. Barnhart471 F.3d 902, 906 (8th Cir. 2006).
The Court may not reverse just because substantial evidence exists that wouldasapptery
outcome or because the Court would have decided the case differdatlyTo determine
whethe the ALJ’s final decision is supported by substantial evidence, the Court is required t
review the administrative record as a whole to consider:

(1) The findings of credibility made by the ALJ;

(2) The education, background, work history, and age of the
claimant;

(3) The medical evidence given by the claimant’s treating
physicians;

(4) The subjective complaints of pain and description of the
claimant’s physical activity and impairment;

(5) The corroboration by third parties of the claimant’s
physicalimpairment;

(6) The testimony of vocational experts based upon prior
hypothetical questions which fairly set forth the claimant’s
physical impairment; and

(7) The testimony of consulting physicians.



Brand v. Sec'’y of Dept. of Health, Educ. & Welf&23 F.2d 523, 527 (8th Cir. 1980).
IIl.  Discussion

Short contends that the ALJ erred, because he did not include all of the limitations from
the February 2014tatementf nurse practitioner Corrie Willi;n the RFC determinationThe
Commissioner contends that although the ALJ noted that he gave gveabt tosome of the
limitations, he did not state thhe gavethe February 2014 statemesuntrdling or word-for-
word weight and th limitationswere accounted for in the RE

The RFC is defined as what the claimant can do despite his or her limitations, and
includes an assessment of physical abilities and mental imgasm20 C.F.R. §8804.1545(a)

The RFC is a functiociby-function assessment of an individual’s ability to do work related
activities on a regular and continuing b&siSSR 968p, 1996 WL 374184, at *1 (July 2, 1996).

It is the ALJ’s responsibility to determine the claimant's RFC based on all n¢leva
evidence, including medical records, observationseaiting physicians and the claimant’'s own
descriptions of his limitationsPearsall v. Massanari274 F.3d 1211, 1217 (8th Cir. 2001). An
RFC determination made by an ALJ will be upheld if it is supported by subs&ritdance in
the record.See Cox. Barnhart 471 F.3d 902, 907 (8th Cir. 2006). “[T]he ALJ is not qualified
to give a medical opinion but may rely on medical evidence in the recondltockson v.
Astrue 540 F.3d 878, 881 (8th Cir. 2008). In making a disability determination, thestAdll

“always consider the medical opinions in the case record together witleghof the relevant

2 A “regular and continuing basis” means 8 hours a day, for 5 dayslg wean equivalent work schedule. SSR
96-8p, 1996 WL 374184, at *1.



evidence in the rexd.” 20 C.F.R. §04.1527(b), see also Heino v. Astru678 F.3d 873, 879
(8th Cir. 2009).

The ALJ found that Short had the sevemgpairments ofrecurrentsupraventricular
tachycardia, cardiac conduction disorder, hypertension, diabetes, obstructye aglprea,
depression, anxiety, and morbid obesity. (Tr. 14.) The ALJ determined that ShtneHRFC
to perform light work with the following limitations: (1) cannot climb ladders, sope
scaffolds; (2)poccasionally climb ramps and stairs, stoop, kneel, crouch, and cravayq8)
concentrated exposure to smoke, fumes, dusts, and gasagoi(¥hazards such as dangerous
machnery or unprotected heights; B@rform simple and routine tasks throughout the day;
(6) occasionally interact with supervisors andvaarkers (no more than ofikird of an eight
hour work day); and (Monjpublic setting with no requirement to be arowrdcommunicate
with the general public on behalf of the employer. (Tr. 17.)

The point of contentiomereis nurse practitioner Corrie Willis’ February 2014 Medical
Source Statemenlental (MSSM) (Tr. 25657.) Willis is Short's mental health treatment
provider. In the February 201MSSM, Willis opined that Short was moderately limited and
markedly limited in most areas of understanding and memory, sustained cormerdrat
persistence, sodianteraction, and adaptation. (Tr. 258.) The ALJ did not assign the same
weight to all of thestatements wiih the February 2018SSM. Overall, he assigned patrtial
weight to the February 20MSSM. (Tr. 22.) Specifically, the ALJ gave little weight to Willis’
findings that Short was moderately limited in carrying out short and simple msirkgtions and

markedly limited in remembering locations and wbkle procedures, working in coordination

% The Court notes that this social securétgulation has changed effective March 27, 2017. Because this claim was
filed in March 2013, the Court will use the prior version of the regulatiffective at the time that Short’s
application for benefits was filedsee20 C.F.R. 8§§104.614, 404.152{ersion effective March 27, 2017).



with or proximity to others without being distracted, asking simple questions, reguesti
assistance, traveling in unfamiliar places, and using public transportation22(f The ALJ
found that these findings were not entirely consistent with the mental status axamiimdings

or Short’s various antities of daily living. (Tr. 22.) The ALJ said he was giving greater weight
to Willis’ findings that Short was moderately limited in maintaining attention and concemtratio
for extended periodssustaining an ordinary routine without special supervision, making simple
work-related decisios) interacting appropriately with the public, getting along withnaokers,
responding appropriately to supervisors, and responding appropriately to work settiggschan
(Tr. 22-23.) The MSSM defined moderate lirations as “impairment levels are compatible with
some, but not all, useful functionirig. (Tr. 256.) The ALJ stated thathose findings were
considerecdconsistent with the weight of the evidence of record, including Short’s actigities
daily living. (Tr. 23.) The ALJ also stated that those moderate limitatiore aeeounted for in
the RFC by restricting Short to simple and routine tasks with limited social contactan a
public setting. (Tr. 23.)

Short contends that the ALJ’s nonexertional linitms® of simple and routine tasks
throughout the day; occasional interaction with supervisors amwbdcers (no more than one
third of eight hour work day) in a negeublic setting with no requirement to be around or
communicate with the general public drehalf of the employer were insufficient to
accommodate the moderatenexertionalimitations thatthe ALJassigned greater weight to in
the MSSM. Based on a review of the record as a whole, the Cloes not find amrror in the

RFC determination.

*TheFebruary 201MSSM actually stated that Short was “not significantly limited” in the abilitynintain
attention and concentration for extended periods. (Tr. ZBiée)parties acknowledge this transcriptioroem their
briefing.

>“Nonexertional limitations are limitations other than on strength thittwnonetheless reduce an individual's
ability to work.” Sanders v. Sullivar883 F.2d 822, 823 (8th Cir. 1992).

6



Short has not met his burden to show that the nonexertional limitations do not encompass
the limitations that the ALJ found credible. First, moderate limitatioes not mean that the
claimant cannot function at all in the area. Using the definition of moderate limitairdained
in the MSSM, Short is able to perform some functions in the areas identified as moderat
Roberson v. Astryet81 F.3d 1020, 1022025 (8th Cir. 2007) (moderate limitation, as defined
on the form itself, did not prevent inddual from functioning satisfactorily)Second, the ALJ is
not required to copy the exact wording of the limitatcmmtainedon the checklist form. The
court finds that the limitatioof “simple and routine work” in conjunction with the limitations of
interactions with others account for the limitations found credible by the Ahd nonexertional
limitations that the ALJ assigned “greater” weidbt making simple work related decisions,
respondingppropriatelya® changes in the work setting, limited or no interaction with the public,
supervisors, and eworkers and sustaining an ordinary routine without supervision are
adequatelyovered in the RFC determinatfon

Finally, Short states that tigpothetical question to the vocational expert did not include
all of the limitations caused blyis impairmersg; therefore,the testimonydid not constitute
substantial evidence'Testimony from a vocational expert constitutes substantial evidence only
when based on a properly phrased hypothetical questidlckney v. Chaterd6 F.3d 294, 296
(8th Cir. 1996). “[T]he ALJ’'s hypothetical question must include the impairmentsh@ailLJ
finds are substantially supported by the record as a whide.*"However, the hypdtetical need
only include those impairments which the ALJ accepts as trGeiSsom v. Barnhart416 F.3d
834, 836 (8th Cir. 2005). A “hypothetical question posed to a vocational expert must capture the

concrete consequences of claimant’'s deficienciBgekney 96 F.3d at 297. The Court has

® The Court will not consider the ALJ&tationerror regarding Short’s ability to maintain attention and
concentration for extended periods as Willis found that Short wasgmificantly limited in this area(Tr. 256.)
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already determined that the RFC determination was supported by substadéateyv Because
the ALJ needed only to include those limitations that were supported by substadeake in
the hypotheticalthe VE’stestimonyco nstituted substantial evidenc8eeBrachtel v. Apfel132
F.3d 417, 421 (8th Cir. 1997) (hypothetical that included the ability to do only simple routine
tasks that do not require close attention to detail or work at more than negcgais sufficient to
cover limitations found credible by the ALJ).
V. Conclusion

As noted earlier, the ALJ’s decision should be affirmed “if it is supported by subbktant
evidence, which does not require a preponderance of the evidence but only ‘enough that a
reasonable person would find it adequate to support the decision,” and the Commissioner applied
the correct legal standardsTurpin v. Colvin 750 F.3d 989, 9993 (8th Cir. 2014). The Court
cannot reverse merely because substantial evidence also exists that woultl sugupdrary
outcome, or because the court Wbbhave decided the case differentlid. A review of the
record as a whole demonstrates tBabrthas some restrictions in his functioning and ability to
perform work related activities, however, he did not carry his burden to proveearestnictive
RFC determination.See Pearsall274 F.3d at 1217 (it is the claimant’s burden, not the Social
Security Commissioner’s burden, to prove the claimant’s RFC). For reasondrsabfore, the
Court affirms the Commissioner’s final decision.

Accordingly,

IT ISHEREBY ORDERED that the relief requested in Plaintiff's Complaint and Brief
in Support of Complaint iIDENIED. [Docs. 1, 15, 19.]

IT IS FURTHER ORDERED that the Court will enter a judgment in favor of the

Commissioner affirming the decision of the administrative law judge.



IT IS FURTHER ORDERED that the Clerk of Court shall substitute Nancy A.

Berryhill for Carolyn W. Colvin in the court record of thigse.

Dated thi29thday ofMarch 2017.

/s/ Nannette A. Baker
NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE




