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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

KRISTIN MARIE SMITH
AND LLOYD SMITH,

N e N N

Plaintiffs,
VS. ) Case N02:16CV24 ERW
)
TOYOTA MOTOR CORPORATION )
TOYOTA MOTOR SALES, U.S.A., INC. )
Respondents. )

MEMORANDUM AND ORDER

This matter comes before the Court on Defendants’ Motion for Summary Judgment [57]
and Motion to Strike Plaintiffs’ Supplemental Exhibit Affidavit of Steve Chatfjél] and
Plaintiffs’ Motion for Summary Judgment Defendants’ Affirmative Defens@s5] and Motion
to Exclude/Disregard Declaration of Jon Sell [76]

l. BACKGROUND

A. Undisputed Facts

On August 7, 2012, Plaintiff Kristin Smith was driving her 1997 Toyota 4Runner
(“4Runner”) on MO-6As Ms. Smithwas rounding a curve, she lost control of the vehicle,
crossed the center line to the opposite side of the roadway, crossed back over to, duedright
eventually rolled over in the vehiclBarties dispute the fecimmediately leading up to the
vehicle rollover. Two or three months after the vehicle crash, Plaintiff Lloyd Smith, Mish'Sm
husband, took the 4Runner to the scrapyard where it was destroyed. Plaintiffs hacedutahas
vehicle from a previous ownapproximately five years before the crash and ten to fourteen

years after it was originally sold.
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On October 28, 2013, Plaintiffs filed a products liability case in state emarthat case
was dismissed bgonsent and without prejudice in October 2016. On April 28, 2016, Plaintiffs
filed suit in this Court against Toyota Motor Corporatém Toyota Motor Sales, U.S.A.
(collectively, “Defendants”). Plaintiffs claim the vehicle crash was a resailh @flleged product
defect of the 4Runner which caused the vehicle to be unreasonably dangerous &nd.defec
Plaintiffs” Complaint includes strict liability, negligence, breach of warrantyloss of
corsortiumcauses of action. Defendants deny there was any defectdRtimner. They raise
several affirmative defenses in their Answer, including (1) modificati@iteration of the
product; (2) superseding and intervening acts of negligence of thtrdsgp#B) state of the art;
(4) compliance with regulatianand (5) preemption.

Both parties have filed motions to strike supplemental eixafbdavits filed by the
respective opposing partpefendantseek summary judgment on all of Plaintiffs’ claims,
alleging Plantiffs have failed to provide sfifient evidence to support their clainBaintiffs
likewise seeksummary judgment on Defendants’ affirmative defenses, claiming no genuine
issue of material fact existgith respect to each affirmative defense.

1. MOTIONS TO STRIKE

A. Defendants’ Motion to Strike Plaintiffs’ Supplemental Exhibit Affidavit of Steve
Chatfield [75]

Defendants ask this Court to strike Plaintiffs’ Supplemental Exhibit Affidavitefes
Chatfield, arguing Plaintiffs failed to identify Mr. Chatfield as reqdiveder Rule 26 of the
Federal Rules of Civil Procedure. Rule 26 states “a party must, wala@iting a discovery
request, provide to the other parties...the name and, if known, the address and telephone number

of each individual likely to have discoverable information—along with the subjedtatof t



information—that the disclosing party may use to support its claims or defenses, unless the use
would be solely for impeachment.” If a party fails to do so, “the party is notedldavuse that
information or witness to supply evidence on a motion, at a hearing, or at a tr&s tddailure
was substantially justified or is harmless.” Fed. R. Civ. P. 37(c).

Here, Plaintiffs failed to disclose Mr. Chatfield as a person with relevantl&dgerin
this case, which has been pending in state court and then in federal court since 2013. The
amendedliscovery deadline for this case was January 5, 2018, and Plaintiffs had plenty of
opportunities to disclose Mr. Chatfield prior to that date. Instead, Plaintiffsduantil March 7,
2018 to send an email to Defendants’ counsel, including this affidavit € hitfield. Plaintiffs
claim Mr. Chatfield is a friend of Plaintiffs who helped Plaintiffs take the 4Rutorihe
scrapyard after the accident. Thus, this delay is not justified, for Fiaimiive known about Mr.
Chatfield since before this lawsuit wiiled. Further, it would prejudice Defendants to allow Mr.
Chatfield’s affidavit because Defendants have not had the opportunity to depose MeldcCbatf
otherwise explore his purported knowledge of the 4Runner’s post-crash condition. Aglyordi
this Court will grant Defendants’ Motion to Strike Plaintiffs’ Supplemental ExhiitlAvit of
Steve Chatfield [75].

B. Plaintiffs’ Motion to Exclude/Disregard Declaration of Jon Sell [76]

Plaintiffs ask this Courtb exclude Defendants’ Declaration of Jon Sellistait “does
not meet the basic requirements of Fed. R. Civ. P. 56(c){(Aat ule states

An affidavit or declaration used to support or oppose a motion must be made on

personal knowledge, set out facts that would be admissible in evidence, and show
that the affiant or declarant is competent to testify on the matters stated.

Mr. Sell was disclosed as a prior owner with knowledge of the history and condition of the

subject vehicle over three years ago. Mr. Sell's declaration confirmssthegior owner of



the 4Runner ande believes, to the best of his recollection, he installed larger tires and “leaf
spring spacers” to the vehicle. Though Mr. Sell may not be completely certain cérigries,
these are not “subjective beliefs” that warrant exolusinder Rule 56(c)(4). They are based on
his personal knowledge and recollection. Accordingly, this Court will dengitPigi Motion to
Exclude/Disregard Declaration of Jon Sell [76].
1. MOTIONS FOR SUMMARY JUDGMENT

A court shall grant a motion for summary judgment only if the moving party shows
“there is no genuine dispute as to any material fact and that the movant is enatjeddment
as a matter of law.” Fed. R. Civ. P. 56(@9gCelotex Corp. v. Catretd77 U.S. 317, 322 (1986).
By definition, material facts “might affect the outcome of the suit under thegjogdaw,” and
a genuine dispute of material fact is one “such that a reasonable jury could negudicafor
the nonmoving party.Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). If the non-
moving party has failed to “make a showing sufficient to establish thieegesof an element
essential to that party’s case, . . . there can be ‘no genuine issue as to ay faetiésince a
complete failure of proof concerning an essential element of thenoemg party’s case
necessarily renders all other facts immateri@elotex 477 U.S. at 322-23.

The moving party bears the initial burden of proof in establishing thexistence of
anygenuine issue of fact that is material to a judgment favorable to the non-movingQiart
of Mt. Pleasant, lowa v. Associated Elec. @b; Inc, 838 F.2d 268, 273 (8th Cir. 1988). If the
moving party meets this initial burden, the non-moving partgtrthen set forth affirmative
evidence and specific facts demonstrating a genuine dispute on the specifisnstuson477

U.S. at 250. When the burden shifts, the non-moving party may not rest on the allegations in its



pleadings, but, by affidavit and other evidence, must set forth specific factsigleogenuine
dispute of material fact exists. Fed. R. Civ. P. 56(cgigne Motor Co. v. Gen. Motors Carp.

293 F.3d 456, 465 (8th Cir. 2002). The non-moving party must demonstrate sufficient favorable
evidence that could enable a jury to return a verdict fémitlerson477 U.S. at 249. Rule 56
“mandates the entry of summary judgment, after adequate time for dige@mekupon motion,
against a party who fails to make a showing sufficient to estahkséxistence of an element
essential to that party's case, and on which that party will bear the burden of priabf at t

Celotex 477 U.S. at 322.

In ruling on a motion for summary judgment, the Court may not “weigh the evidence in
the summary judgment record, decide credibility questions, or determine the tanthfattual
issue.”Kampouris v. St. Louis Symphony $8&0 F.3d 845, 847 (8th Cir. 2000). The Court
instead “perform[s] only a gatekeeper function of determining whetherithev&dence in the
summary judgment record generating a genuine issue of material fact fonteath essential
element of a claim.ld. The Court must view thiacts and all reasonable inferences in the light
most favorable to the nonmoving parfReed v. City of St. Charlgs61 F.3d 788, 790 (8th Cir.
2009).

A. Defendants’ Motion for Summary Judgment [57]

I. Strict Liability and Negligent Design Defect Rollover Resistance

Defendants allege Plaintiffs cannot show the 4Runner was “defectively e@sigterms
of its rollover resistance characteristics” because their experts cannotyrediatér an opinion
the design defect was the cause of the accidemianufacturer is liable under a strict liability

product defect claim “if the product was in an unreasonably dangerous defective conk@mon w



put to a reasonably anticipated use, and the plaintiff was damaged as a slileof sich
defective conditin as existed when the product was sdRichcreek v. General Motors Corp
908 S.wW.2d 772, 775 (Mo. App. 199Befendantadmit genuine issues of material fact exist as
to whether the 4Runner was defectively designed as alleged by Plaintfisver, &rgely
relying on arguments also included in their Motion to Exclggpert Testimony58],
Defendants state because the 4Runner was destroyed before Plaintifisitfiled expert can
determine whether an alleged defect in its rollover resistance tdréstics caused Plaintiffs
damages or whether it was caused by something else, such as modificationekictee

This Court has already ruldabth partiesexperts are allowed to testify as to whether or
not they believe a design defect in Plaintiftdlover characteristics contributed to the accident
and damagelg9]. Specifically, Plaintiffs expert Mr. Arndt, relied on his own vehicle testing,
vehicle testing and records produced by Taytie inspection and testing of exemplar vehicles
and components, and his own reconstruction of the accident. Defendants are free ttheurbmit
own expert testimony countering Plaintiffs’ evidenemwever, @nuine issues of material fact
remain, and thus this Court finds this issue must be left for the jury to d8eelélartford Acc.
& Indem. Co. v. Stauffer Chemical C@41 F.2d 1142, 1144 (8th Cir. 1984)T|here must be
nothing left for the jury to decide with respect to the matters presented in tioe oot

summary judgment.™.

1 In arguing his Court should grant summary judgment on Plaintifegjligence claim related to
rollover resistance, Defendargssume this Court will grant summary judgment on Plaintiffs
strict liability claim on the same issue. Accordingly, they arthexausénegligence claims
‘have a higher thresholof proof than strict liability claimg’ this Court should grant summary
judgment on Plaintiffsnegligence claim. Howeyr, becausehis Court has not found Defendants
should be granted summary judgrhen Plaintiffs strict liability claimon this issue,
Defendantsreasoning with respead Plaintiffs negligence claim on this issue is inapplicable.



il. Strict Liability and Negligent Design Defect- Handling Claim

Defendants also allege Plaintiffs have not produced any competent evidexper
testimony that a handling defect in the 4Runner caused the rollover and daftdigedearing
on the parties’ motions for summary judgmetgintiffs counsel statedWe’re not going to
ask for a jury instruction that says there is a separate handling defectiRuheer. Our claim
is rollover nstability” Further, Mr. Arndt was specifically asked in his deposition, “So 1 don’
need to go through undesstr and oversteer and these types of cieanatics with you in terms
of that’s an opinion that you have that you want toekath the jury as to that causing the
vehicle to rollover. Your focus will be on the lack of resistance to rollover beirdgfieet, is
that fair to say?Mr. Arndt answered, “I think tha$ fair to say.

Plaintiffs counselwas also clear on his expectation for use of the téomersteerin the
evidenceHe statd, “Now the word oversteeris going to be used by both sides durjtv@l].
Their accident reconstruction people are going to use it, their defect peogteray¢otalk
about the differencediween'understeer’ anddversteerand the amount of steering that, you
know, vehicles have in them, things of that nature, but thew going to be any defect claim
that this vehicle is defective because it oversteers as occurs in thé recall.

Later in his deposition, when Mr. Arndt was talking about tieedll’ of “four by four,”
in his digest of the issue, he saiffihis generation of vehicle was found to have an oversteer
characteristic associated with its rear roll stiffnés® in that..well, my view that is that'is
kind of asympbm of it may be a point of discussion abdwe susceptibility of this vehicle to
get itself in a position wherée & going to roll over not which is little- which I think is

separate from the issue of its rollover or its resistance to roler.” (emphasis addedje was



finally, asked'| think | understand what you're telling me, Mr. Arndt. The opinion you'll
share...is that the vehicle was defective becaugadid not have adequate resistance to
rollover.” (emphasis addedjle responded,Yes” (emphasis added).

Accordingly, eidencefrom witnesses, including Ms. Smith, about how she steered the
vehicle at the time of the accident will be permitteddErce from experts abotgchnical
aspects of this vehicle steering characteristics will not be allowed. Defendamdsion for
summary judgmenas to tlesespecific issus, will be granted.There will be o jury instruction
related to any alleged design defect as to the handling characteristics ehthla v

iii. Strict Liability and Negligent Design Defect— Seatbelt Claim

Defendantdhiave moved for summary judgment on Plaintiffs’ clanglated to the design
of the 4Runner’s seatbelt. Over the course of litigation of this case, it has not bgdetelym
clear as to whether Plaintiffeve beerpursuing a claim ofe&fective design of the vehicke
seatbeltDuring the hearing othe partiesmotions for summary judgmerDefendantsstatel
the Complaint did not clearly allege any such clamdarguedPlaintiffs seatbelt expert, Mr.
Meyer, testified Plaintiffs indicated they were not making a claim the seatbelt was deteudiv
that he was not charged with making that determinaB@aintiffs respondedhey were indeed
pursuing such a claim, but were doing so under the théarggligence per séinder that
theory, they argued, they do not need to provide expert testimony indicating thé seetbe
defective because all they are required to do is show tHeeidailed to comply with Federal
Motor Vehicle Safety Standa(@MVSS)209.

This is the first time Plaintiffexpresslyindicated they were pursuing a claim of

negligerce per sePlaintiffS Complaint includes two claims relevant to this subject: a claim of



strict liability (Count I)and a claim of negligend€ount Il). Nowhere do Plaintiffs mention a
claim of negligence per se, nor do they allege Defend@sltsted any specific statute or
regulation It now appears Plaintiffs are attemptingctimbinelanguage from the fact section of
their Complaint and from the section on th@aim o strict liability to support a claim of
negligence per sespecifically a claim Defendants violatEVSS 209° However negligence
per se and strict liality are two separate and distinct theories involvimg different claimsSee
In re Derailment Case#16F.3d 787, 795 (8th Cir. 2009} laintiffs cannonhow fashion a
negligence per se claim out of their claim for strict liahility

The question remains whetHelaintiffs can rely on languagecluded intheir claim d
negligencgCourt Il of their Complaint}to support &laim of negligence per s€he only
relevant language on this subj@cthat section allege3efendants were negligent in “testing the
occupant restraint system to ensure it would operate and function properly in the event of
rollover, none of which was covered by any federal standartiey make nospecificreference
to AMVSS 209in their Complaintnor do they reference any of the requirements related to
FMVSS 209, which involves seat belt desfgn. fact, they do not actually allege Defendants
violated any standards, rather they mereliedd@fendantstestingwas not “overed by any
federal standardsThe elements required to proaeclaim of negligence per se are different
from those required to proweclaim of negligenceseeOugh v. Junging4:16-CV-1881RLW,

2017 WL 1378084, *2 (E.D. Mo. Apr. 12, 2017) (“Under Missouri lawlaamant may proceke

2 This language provided under Plaintiffgtict liability claimalleges “the vehicle was designed
without adequate and reasonable levels of occupant protection in the event of a rollover.”
3 FMVSS 209 (499 C.F.R. 8§ 571.209 (19%tgtes, “seat belt assembly shall provide pelvic
restraint whether or not upper torso restraint is provided, and the pelvic restriibé sha
designed to remain on the pelvis under all conditions, including collision or roll-over of the
motor \ehicle.”



on a negligence per se claim if the following four elements are met: (1) Therim e, a

violation of the statute; (2) The ingd plaintiff was a member of the class of persons intended to
be protected by the statute; (3) The injury complained of was of the kind the stasutesigned

to prevent; and (4) The violation of the statute was thgimate cause of the injur§imilarly,

under Missouri law,lte elements of negligence are: 1) the existence of a duty; 2) breach of that
duty; 3) injuy proximately caused by breach ofttidaty; and 4) actual damages.”) (quotations
and citations omitted)t is apparenthe allegations included i@ount Il of Plaintiffs Complaint
claimare based on a general theory of negligence, rather than on a theory of negligresee
which again, is not mentioned in this sectioor-anyother section — of the Complaint.

Plaintiffs cannot now, one monbefore trial, allege a claim of negligence per se for the
first time. Plaintifs neededo supplya short ad plain statement of the claim their Complaint
andthat statemerghould have give[n] the defendant fair notice of whi@laintiffs’] claim is
and the grounds upon which it rest€dnley v. Gikon 355 U.S. 41, 47 (19573eealso
Weinbach v. Starwood Hotels & Resorts Worldwitl@6-CV-783-JCH, 2017 WL 3621459, * 2-

3 (E.D. Mo. Aug. 23, 2017pRlaintiffs failed todo so. Accordingly, Defendants’ motion for
summary judgment on any negligence atrett liability claims by Plaintiffs’ related to
ineffective design ofhe seatbeltand any claim based on a theory of negligence per se will be
granted’

In the event Defendants do ret&im Ms. Smith failed towearher seatbelt when she was

ejected from the vehicle, Plairfsfare prevented from providing any evidentseatbelt failure,

4 This Court also does not believe Plaintiffs have provided enough evidence to establiSE FM
209 was violated, but, having already found Plaintiffs have not provided this Court and
defendants proper notice of their negligence per se clainynhiscessary to make any
determinations on this issue.

10



includingtestimony fromexpertMr. Meyer explaining how it is possible for Ms. Smith to be
ejected from the vehicle while belted or that the seatbelt was found fastenedeaftecident
Such evidence would be irrelevantaioy viable claim by Plaintiffsand it wil not be admitted.

Iv. Strict Liability and Negligent Failure to Warn

Defendants state any strict liability claim for failure to warn should be disthiesEause
Plaintiffs have not provided enough eviderthat any specific warning would have prompted
Plaintiffs to act differently and prevent the accident in this case. In order to ppevaiailure to
warn claimin Missourj Plaintiffs must prove:

(1) defendant sold the product in question in the ordinary course of business;

(2) the product was unreasonably dangerous at the time of sale when used as

reasonably anticipated without knowledge of its characteristics;

(3) defendant did not give adequate warning of the danger;

(4) the product was used in a reasonablycgrated manner;

(5) plaintiff was damaged as a direct result of the product being sold without an

adequate warning.
American Automobile Ins. Co. v. Omega Flex,, 14l 1-CV-305-AGF (June 11, 2013)
(quotingCole v. Goodyear Tire & Rubber C®67 S.W.2d 176, 183 (Mo. App.1998)).

“In addition, there are two distinct causation requirements for a failure toakaam: ‘(1)
the product for which there was no warning must have caused plaintiff's injurie) quhairtiff
must show a warning would have altered [her] behavitt.'{quotingCole, 967 S.W.2d at
184);see alsdMoore v. Ford 332 S.W.3d 749, 762 (Mbanc2011) (“plaintiffs must show that
a warning would have altered the behavior of the individuals involved in the accidamdgy U
Missouri law, there is a presumption that a warning, if given, would be hefahedd v.

Ingersoll-Rand Co834 S.W.2d 192, 194 (Mbanc1992).However, if a plaintiff fails to

present evidence suggesting a warning would have altered his or her behavi@suhggon

11



that a warning would be heeded is not applicdbdlé'Summary judgment properly is entered if
either causation element is lackingd” (citing Mothershead v. Greenbriar Country Club, Inc.,
994 S.W.2d 80, 89 (Mo. App.1999)). A plaintiffust establish causation in all product liability
claims regardless of whether they are premised on strict liability or negligehism v. W.R.
Grace & Co, 158 F.3d 988 (8th Cir.1998) (citirtafft v. Eli Lilly & Ca, 676 S.W.2d 241, 244
(Mo. banc1984).

This Court finds Plaintiffs have failed to provide sufficient evidence an addlti
warning would have altered their behavior. Plaintiffs have not offered any propasadgv
they believe Defendants should have provided Plaintiffs, nor have they indicated they would
have changed their behaviarany wayhad they received such a warnih@he only evidence
Plaintiffs say they have to support this causation issue is testioydWly. Smiththat he made a
mistake by not researchingetdRunner before purchasing it; however, this is not relesatie
hearing, Plaintiffs state this Court is required to presume an “adequati@gwaould have been
heeded” because Plaintiffs were unaware of the danger associated with the defegteHhat
presumption does not apply if Plaintiffs fail to show a warning would have altexiedéhavio.
Arnold, 834 S.W.2d at 194 (finding the plaintiff “fails to present any evidence suggestireg tha
warning would have imparted additional information. Absent such a showing, the presumption
that a warning would be heeded is not applicabg§ also Tuttle v. Steris Corg:12-CV-

1487-CEJ, 2014 WL 1117582, *6-7 (March 20, 2014) (finding the presumption is not applicable

5 Specifically, Plaintiffs have not provided any expert testimony as to wéwating would have
been adequate or could have altered Plaintiffs’ behasew.Cole v. Goodyear Tire & Rubber
Co, 967 S.W.2d 176, 185 (Mo. App. 1998) (“Warnings and how people react to warnings are
arguably subjects about which persons having no particular training are incaipfaioieing
accurate opinions.”).

12



because Plaintiffs did not show the inclusion of additional warnings would have ditered t
plaintiff's behavior or prevented her injuries). Accordingly, Plaintiffs have redttheir burden
of proof on this required element concerning causation, and Defendants are entitlech&mysum
judgment as a matter of law as to the strict liability and negligent failure to warn .&laims

V. Breach of Warranty

Defendants request summary judgment on Plainbiffisach of warrantglaim, arguing
they should “rise or fall with the strict liabiliglaims on which they are based.” Indeed, in
Missouri, the differences between claims of “strict liability” or “impliedrraaty” are not of
substanceWitherspoon v. General Motors Coyp35 F. Supp. 432, 434 (W.D. Mo. 1982)
(citing Matulunas v. Bakes69 S.W.2d 791, 794 (Mo.App.1978)). Accordingly, here, Plaintiffs’
breach of implied warranty claim as to the strict liability and negligent desigatdf the
vehicle’s rollover resistance will survive Defendants’ motion for summarynedd However,
Defendantsill be granted summary judgment on all other breach of warranty claims.

Vi. Loss of Consortium

Defendants also request this Court grant summary judgmé?iaoniffs’ claim of
damages for loss of consortiunMissourirecognizes a loss of consortium claim as a separate
and distinct personal injury claim...The loss of consortium claim is derivativeeohfured
spouse’s claim, meaning that the defendant must be proved to have caused thamuginal

which in turn caused the spouse to suff&tcClure v. Raymond Coyd 74 F.Supp.2d 982, 985-

6 This Court also notes it is unclear whether Plaintiffs were intending to paiistuet liability
failure to warn claim. Plaintiffs merely included a vague allegation thieleelas “marketed in
a dangerous manner, which led consumers to believe that the vehicle was safs e statian
wagontype replacemetitin any event, this causation element must be provedtablish a
claim under negligence or strict liability, and thus a claim by Plaintiffs under ¢ftbory fails.

13



86 (Nov. 21, 2001) (citations and quotations omitted). Defendants argue this claim is wholly
derivative of the underlying causes of action and because they fail, thisnclesthaso fail.
However, this Court has not granted summary judgment on all of Plaintiffs’ pemspmgl |
claims, and thus Defendants are not entitled to summary judgment on Plaintiffisbtlass of
consortium.

Vii. Punitive Damages

Defendants request this Cogrant summary judgment on Plaintiffs’ claim for punitive
damages, stating Plaintiffs “have no evidence of wantonness and or bad motive.Missierri
law, “[a] submissible case for punitive damages requires clear and convincinghatotbie
defendant intentionally acted either by a wanton, willful or outrageous act, cesecksregard
for an act’'s consequencesfoyer v. Branch2:12-CV-04096-NKL, 2014 WL 12604833, *1
(W.D. Mo. Jan. 7, 2014) (citin§mith v. Brown & Williamson Tobacco Cqorg10 S.W.3d 623,
630 (Mo. banc 2013). In their response, Plaintiffs state they have enough evidencete indic
Defendants knew or had reason to know “that if they did not improve the rolloveamesisif
the 4Runner, that injuries would occuthey reference testimony by Plaintiffs’ expévit.
Arndt, stating Mr. Arndt’s own testingnd testing by ToyotandicatesToyota knew the 4Runner
would rollover Plaintiffs also state they have statements from employees of Toyota indicating
they knew of similar 4Runner rollovers at the time 4Runners were being developgdedges
and tested. This Court finds a genuine issue of fact exists, and Defendants’ motionrfarg
judgment on the issue of punitive damages is denied.

Further, he Qurt has the sound discretion to bifurcate issues for EiBLO.C. v.

McDonnell Douglas Corp960 F.Supp. 203, 204 (E.D. Mo. Nov. 15, 1998iis Court finds it

14



in the interest of justice to bifurcate the issues in this case fodahg trial, purtive
damages must not be mentioned until the jury reaches a verdict favorable tof$ kamaitif
awards Plaintiffs compensatory damadeswvever, during voir dire, Plaintiffs may aalsingle
guestion to potential jurors: “Is there any juror who would not under any circunstanaed
punitive damages if the evidence supports such a claim?” Should the jury find forffe)dii
jury will then be further instructed on the issue of punitive damages. Partidgawallthe
opportunity for brief opening statements and the presentation of evidence on tluf Esuiéve
damages.

B. Plaintiffs’ Motion for Summary Judgmenbn Defendants Affirmative Defenses
[55]

I. Modification of Vehicle

Plaintiffs argue under Missouri law, modification or alteration of the praduwtt a
defense in a strict liability case where the changes are foreseeable and didiedhe product
unsafe, citingduke v. Gulf Western Mfg. C&60 S.W.2d 404, 414 (Mo. App. 1983). In order to
be held liable on a theory of strict liability for defective design, a plaintitrptove:

(1) defendant sold the product in the course of its business;

(2) theproduct was then in a defective condition unreasonably dangerous when

put to a reasonably anticipated use;

(3) the product was used in a manner reasonably anticipated; and

(4) plaintiff was damaged as a direct result of such defective conditionstedexi

when the product was sold.
Jasinski v. Ford Motor Cp824 S.W.2d154, 455 (MoApp. 1992). In their response,
Defendants stress element (4) requires Plaintiffs prove the alleged desebeveause of

Plaintiffs’ actual damages, and thus, a finding that alterations or modificatitims vehicle

were the actual cause of Plaintiffs’ injuries would prevent a succesaful @n this theoryThey

15



furthercite Jones v. RyobB7 F.3d 423, 425 (8th Cir. 1994), which held, “When a third party’s
modification makes a safe product unsafe, the seller is relieved of liavtyif the
modification is foreseeable.”

This Court grees with Defendantnd will not grant Plaintiffs’ motion for summary
judgment with respect to this affirmative defer@efendants have produced enough evidence to
raise a genuine issue of material fact as to whether the 4Runner had beeadnoodifiered in a
way that causeMls. Smith’s injuries, including (1) evidence indicating that at the time of the
accident the vehicle was &ars old registering over 200,000 miles and had multiple prior
owners which had made several modifications to the vehicle and (2) expearbtgsfincluding
that provided by Plaintiffs) showingarious modifications can alter the rollover resistance of a
vehicle. Additionally, evidence relating to modification cannot be completelgt oulewithout
examination of the vehicle, and the 4Runner was demolished shortly after the dogideafore
Plaintiffs filed suit.

il. Superseding or Intervening Cause

Plaintiffs argue Defendants have not produced sufficient evidence to raiseiaegssue
of material fact that Plaintiffs’ eims are barred by another superseding and intervening act of
negligence by a person over whom Defendants had no control or duty to control. Indleed, “[
act must be a ‘new and independent force which so interrupts the chain of evebtsettaties
the responsible, direct, proximate and immediate cause of the injenyi8 v. Biegel204
S.W.3d 354, 363 (Mo. App. W.D. 2006).

Summary judgment is not warranted on this affirmative defense for two reasshsas

stated above, Defendants have raised a genuine issue of material fact as to whegasrocthan
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modifications were made to the 4Runner that could have altered its rollovemasista
characteristicand caused the accident or injuries. Second, Defendants correctly notef®laintif
originally filed suit in state court against two independent third parties, Missouri Department of
Transportation (MoDOT) and Missouri Highways and Transportation Commission QYJHihd
in that lawsuit, Plaintiffs argued MoDOT and MHT&lled to maintain the section dfd road
where the accident occurrdd.other words, at one point, Plaintitfeemselveslid believe acts
independent fronany alleged acts byefendats caused the acciderfthus, Plaintiffs are not
entitled summary judgment on this affirmative defense.

iii. State of the Art

Plaintiffs state Defendants’ “state of the art” defense &al$ ask this Court grant
summary judgment in their favor with respect to this affirmative defense. Bottif’s and
Defendants have indicated the “state of the art” defisnsely appropriate when Plaintiffs are
bringing a claim for failure to warn. This Court has found Defendants are @mditleimmary
judgment on Plaintiffs’ claim for failure to warn, and therefore this affimeadefense is no
longer applicable in thisase However, at this stage, this Court is not making a ruling that
parties are precluded from producing evidence related to the common or standacdrattie
automotive industry, which may be relevant to other issues existing in this case.

Iv. Compliance with Industry Standards

Plaintiffs argue they are entitléd summary judgment on Defendants’ affirmative
defensdhat it was in compliance with applicable government and industry standardsr In the
response, though Defendantaim Plaintiffs ae incorrect in stating there are no government

standards which existed at the time of the accident related to “rollovemgrgpenarketing for
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rollovers, or for occupant protection in a rollover,” Defendants only provide exaofdiederal
standards geerning seat belt desigind have failed to provide this Court with any government
or industry standards related to rollover propensity. This Court has found Defendaantstked
to summary judgment on Plaintiffs’ seatbelt design defect claims, an@éfesdants’ alleged
adherence to theseastards is no longer relevaag an affirmative defens@ccordingly, this
Court finds Plaintiffs are entitled to summary judgmentompliance with industry standards as
an affirmative defensélowever, at thistage, this Court is not making a ruling that parties are
precluded from producing evidence related to industry standards, such asdDefetasting of
the 4Runner’s crash force, which may be relevant to other issues existing asthis c

V. Preemption

Plaintiffs request this Court grant summary judgment with respect to Defendaints’
federal law preempts Plaintiffs’ claim of defective design. At the hearinguieg motions for
summary judgment, Defendants stated preemption would not applynfifidaseatbelt claim
was dropped from this case. Because this Court has found Defendants are entitledaiy summ
judgment on Plaintiffs’ seatbelt design defect claims, preemption is no lotgsantand
Plaintiffs are entitled to summary judgment ois thffirmative defense.

Accordingly,

IT IS HEREBY ORDERED that Defendants’ Motion to Strike Plaintiffs’ Supplemental
Exhibit Affidavit of Steve Chatfield [75] iISRANTED.

IT IS FURTHER ORDERED that Plaintiffs’ Motion to Exclude/Disregard Declaration

of Jon Sell [76] IDENIED.
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IT IS FURTHER ORDERED thatDefendants’ Motion for Summary Judgment [57] is
GRANTED in part and DENIED in part . Defendants are granted summary judgment with
respect tdhe following of Plaintiffs’claims: strict liabilty and negligent design defecttoe
vehiclés handling; strict liability and negligent design defafcthevehicleés seatbelt; strict
liability and negligent failure to warmnd the breach of warrantiaims related to these
underlying products liability claims. Defendants are denied summary judgwitnespect to
the following of Plaintiffs’ claims: strict liability and negligent design defect efughicle’s
rollover resistance; breach of warrantyated to this claim; loss of consortium; and punitive
damages.

IT IS FURTHER ORDERED Plaintiffs’ Motion for Summary Judgment on
Defendants’ Affirmative DefensgS5] is GRANTED in part and DENIED in part . Plaintiffs
are granted summary judgment widgspect to the following of Defendants’ affirmative
defenses: state of the art; compliance with industry standards; and preemilaiiatiffs are
denied summary judgment with respect to the following of Defendants’ affuerndefenses:
modification and superseding and/or intervening cause.

So Ordered thi8rd day ofApril, 2018.

&. GAnRIf 2 bl

E. RICHARD WEBBER
SENIOR UNITED STATES DISTRICT JUDGE
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