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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION
JACQUELINE L. BURTS,

Plaintiff,

N N N

V. ) Case No. 2:16vV-51 NAB

NANCY A. BERRYHILL,
Acting Commissioner ofocial Security,

N N

Defendant. )

MEMORANDUM AND ORDER

This is an action under 42 U.S.C485(g)for judicial review of the Commissioner of
Social Security’s final decision denying Jacqueline Burts’ applicatiosdpplemental security
income under the Social Security Act, 42 U.S.@.18 et seq. Burts alleged disability due to
injury to reflex synpathetic dystrophy issues, leg spasms, leg issues, anxiety, ankle iilgstabil
pain through spine into left shoulder, arthritis, poor circulation, nerve damage, and depressi
(Tr. 223.) The parties have consented to the exercise of authority by tesigndd United
States Magistrate Judge pursuant to 28 U.S&36§c). [Doc. 9.] The Court has reviewed the
parties’ briefs and the entire administrative record, including the heaangctipts and the
medical evidence. The Court heard oral argument in this matter on July 10, 2017. For the

reasons set forth below, the Court will affirm the Commissioner’s final dacisio
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| ssuesfor Review

Burts presents one issue for revibvhe asserts that tielministrative law judge (ALJ)
erred in his evaluain of the opinion of her treating physician; therefore, the ALJ’s decision is
not supported by substantial evidence and should be reversed. The Comméassernghat
the ALJ’s decision is supported by substantial evidence in the record as a whelealtbe
affirmed.

. Standard of Review

The Social Security Act defines disability as an “inability to engage in anyasiias
gainful activity by reason of any medically determinable physical or mentairimgra which
can be expected to resultdeath or has lasted or can be expected to last for a continuous period
of not less than 12 months.” 42 U.S.CGL1&(i)(1)(A).

The standard of review is narroWPearsall v. Massanari274 F.3d 1211, 1217 (8th Cir.
2001). This Court reviews decisions of the ALJ to determine whether the decision iseipport
by substantial evidence in the record as a whole. 42 U.S105(§). Substantial evidence is
less than a preponderance, but enough that a reasonable mind would find adequate support for
the ALJ’s decision.Smith v. Shalala3l F.3d 715, 717 (8th Cir. 1994). The court determines
whether evidence is substantial by considering evidence that detramtthBcCommissioner’s
decision as well as evidence that support€ix v. Barnhart471 F.3d 902, 906 (8th Cir. 2006).
The Court may not reverse just because substantial evidence exists that wouldasapptvetry
outcome or because the Court would have decided the case differiehtl¥f, after reviewing

the record as a whole, the Court findpassible to draw two inconsistent positions from the

! Plaintiff's attorney attempted to assert a credibility issue for review during ommhang. Because Plaintiff did
notpresenthe crediblity issue in her written brfe the court will not consider it.
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evidence and one of those positions represents the Commissioner’s finding, the Comnsissioner
decision must be affirmedMasterson v. Barnhart363 F.3d 731, 736 (8th Cir. 2004). To
determine whethethe ALJ’s final decision is supported by substantial evidence, the Court is
required to review the administrative record as a whole to consider:

(1) The findings of credibility made by the ALJ;

(2) The education, background, work history, and age of the
claimant;

(3) The medical evidence given by the claimant’s treating
physician;

(4) The subjective complaints of pain and description of the
claimant’s physical activity and impairment;

(5) The corroboration by third parties of the claimant’s
physical impairment;

(6) The testimony of vocational experts based upon prior

hypothetical questions which fairly set forth the claimant’s

physical impairment; and

(7) The testimony of consulting physicians.
Brand v. Sec'’y of Dept. of Health, Educ. & Welf&23 F.2d 523, 527 (8th Cir. 1980).
IIl.  Discussion

Burts contends that the ALJ erredgiving little weight to the medical source statement

provided by her treating physician, Dr. Eric Kondro. Burts assertshiba&lLJ formed his own
opinion regarding the medical evidence in this case. Burts states that Dr. Kondrs opi
should have been given substantial weight, because he treated her for three years laed no ot
medical sourcéreated her for a comparable period of time

The administrative record indicates that Dr. Kondro treated Burts betweeentbept

2011 and April 2015, approximately every three months. (Tr:221349417, 45658, 484



503, 51726.) Dr. Kondro’s notes indicate that Burts received treatment for the following
conditions: reféx sympathetic dystropfAyof the right lower extremitygeneralized anxiety
disorder, insomnia, depression, anemia, Vitamin B12 deficiency, Vitamin Dedefigichronic
pain syndrome, and other more minor or routine ailments. (Tr231349417, 45658, 484
503, 51726.) While many of the physical examinations indicated full muscle strength and range
of motion in all of Burts’ extremities, there was noticeable tenderness to palpaitibedema
presem in most of the examinations regarding hehtilpwer extremity Dr. Kondro noted that
Burts had a failed neurostimulator trial. (Tr. 318.) Burts regularly reppegdwith increased
activity.

On September 3, 2014, Dr. Kondro completed a medical source statement regarding
Burts’ treatment. (Tr. 4568.) Dr. Kondro diagnosed Burts with chronic pain syndrome and
characterized her prognosis as “poor.” (Tr. 456.) He indicated that hernmepés could be
expected to last at least 12 months and that depression and anxiety affecatydieal
condition. (Tr. 456.) Dr. Kondro opined that Burts could walk less than one city block without
rest orsevere pain, sit or stand for 15 minutes at a time and less than two hours in an 8 hour work
day with normal breaks. (Tr. 457.) He also opined that she mustawalkd every 15 minutes
for 15 minutes during an 8 hour work day. (Tr. 457.) He opined that she would need to take
unscheduled breaks every 2 hours for 15 minutes and sit quietly. (Tr. 457.) Heeddiat
she would need to shipositions at willfrom sitting, standing, and walking. (Tr. 457je also
opined that she would need to elevate her feet above heart level di¥ngf Bhe workday. (Tr.

457.) Further, Dr. Kondro indicated that Burts is unable to lift and carry over 10 pauhdsn

2 Reflex sympathetic dystrophy (RSD), more commonly known as coamgdgonal pain syndrome (CRPS), is a
“chronic pain syndrome of uncertain pathogenesis, usually affectiegteemity, and characterized by intense
burning pain, changes in skin color arglttire, increased skin temperature and sensitivity, sweating, and edema.”
Dorland’s lllustrated Medical Dictionary 1826 (32nd ed. 2012). RSD knowiypes T “often follows tissue injury,
but without demonstrable nerve injury, and may be accompaniedstiyquonatic osteoporosisid.
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rarely do so. (Tr. 458.) He found that she could never twist, stoop, crouch,ciiquatadders,

or climb stairs. (Tr. 458.) He found that she must avoid even moderate exposurene extre
cold, extreme heat, high humidity, or wetness. (Tr. 458.) He opined that it was nbtepfuss

Burts to keep a regular work schedule and maintain punctual attendance. (Tr. 488y) en
opined that Burts would likely be absent from work more than 3 times per month as a result of
her impairments

The ALJ gave little weight t®r. Kondro’s Septembe2014opinion, becausthe opinion
did not include a narrative explanation of the limitations assessed, it was not slijyyotie
reference to the objective medical evidence,iamgs not consiste with the record as a whole.
(Tr. 22.)

“Medical opinions are statements from physicians and psychologists or oteptable
medical sources that reflect judgments about the nature and severitaiofi@nt's impairments,
including symptoms, diagnosend prognosis, and what the claimant can still do despite her
impairments and her physical or mental restrictions.” 20 C.FAR481527(a)(?) All medical
opinions, whether by treating or consultative examiners are weighed basedwdret{igr the
provider examined the claimant; (@hether the provider is a treating source;|€Bgth of
treatment relationship and frequency of examination, including nature ard ekthe treatment
relationship; (4pupportability of opinion with medical signs, laboratory findings, and
explanation; (5tonsistency with the record as a whole;q6¢cialization; and (‘Hther factors
which tend to support or contradict the opinion. 20 C.F.R481527(c). Generally, a treating
physician’s opinion is given controlling weight, but is not inherently entitled tdH&cker v.

Barnhart 459 F.3d 934, 937 (8th Cir. 2006). A treating physician’s opinion “does not

® Many Social Security regulations were amended effective March 27, Z&¥20 C.F.R. 804.1527, the court
will use the regulations in effect at the time that this claim was filed.
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automatically control or obviate the need to evaluate the record as a whetkénby v. Astrye
487 F.3d 626, 632 (8th Cir. 2007). A treating physician’s opinion will be given controlling
weight if the opinion is welsupported by medically acceptable clinical and laboratory
diagnostic techniques and is not inconsistent with the other substantial evidethee case
record. 20 C.F.R. 804.1527(c); SSR 98p; see alsdHacker, 459 F.3d at 937 *Whether the

ALJ grants a treating physician’s opinion substantial or little weight, theatagug provide that

the ALJ must ‘always givgood reasons’ for the particular weight given to a treating physician’s
evaluation.” Prosch v. Apfel201 F.3d 1010, 1013 (8th Cir. 2000).

While the Court agrees that the longevity of Dr. Kondro’s treatmest an important
factor, it was not the only factor that should be considered in evaluation of hisropibir.
Kondro’s medical source statement contaiwery severe limitationsyhich werenot supported
by the record as a whgleacluding his own treatment notes. Burts asserts that the ALJ should
have requested additional information or clarificatiohne did not find value in the opinion, but
Dr. Kondro submitted all of his treatment records and a medical source statement.

The ALJ is not requiredo contacta treating physician whenever the ALJ rejects that
opinion. SeeHacker, 459 F.3dat 938. e ALJ is not required “to seek additional chang
statements from a treating physician unless a drissiae is undeveloped.Jones v. Astrye619
F.3d 963, 969 (8th Cir. 201@yuotingStormo v. Barnhart377 F.3d 801, 806 (8th Cir. 2004))
Lack of medical evidence to support @ertain doctor's opinion does not constitute an
undeveloped iggee Martise v. Astrue641 F.3d 909, 927 (8th Cir. 2011Because Dr. Kondro’s
treatment ecords were complete, the ALJ was not requiredetoontact Dr. Kondro for
additional information The ALJ’'s opinion indicates that he carefully weighed the objective

medicaltests, the consultative examination reports, Dr. Kondro’s treatment notes and opinion,



and the other evidence in the record. The Court finds no error in the ALJ's assessDent
Kondro’s Sptenber 2014 opinion.
V. Conclusion

The Court finds that substantial evidence supports the ALJ’'s decision as a WA®le.
noted earlier, the ALJ’s decision should be affirmed “if it is supported by sulastawiience,
which does not require a preponderance of the evidence but only enough that a reasmuable pe
would find it adequate to support the decisiand the Commissioner applied the correct legal
standards.” Turpin v. Colvin 750 F.3d 989, 9923 (8th Cir. 2014). The Court cannot reverse
merely because substantial evidence also exists that would sw@pporitrary outcome, or
because the court would have decided the case differedtly.

“As is true in manylisability case, there is no doubt that [Burts] is experiencing pgain.
Perkins v. Astrue648 F.3d 892, 901 (8th Cir. 2011)While pain may be disabling if it
precludes a claimant from engaging in any form of substantial gaictivity, the mere fact that
working may cause pain or discomfort does not mandate a finding of disabMerking 648
F.3d at 900.A review of the record as a whole demonstratesBhats had some restrictions in
her functioning and ability to perform work related activitigsring the relevant time period,
however, be did not carry & burden to prove a more restrictive RFC determinati@ee
Pearsall 274 F.3d at 1217t is the claimant’s burden, not the Social Security Commissioner’s
burden, to prove the claimant's RFC)herefore, the Commissioner’s decision will be affirmed.

Accordingly,

IT ISHEREBY ORDERED that the relief requested in Plaintiff's Complaint and Brief

in Support of @mplaint iSDENIED. [Docs. 1, 26.]



IT IS FURTHER ORDERED that the Court will enter a judgment in favor of the

Commissioner affirming the decision of the administrative law judge.

Dated this 10th day of July, 2017.

/s/ Nannette A. Baker
NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE




