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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

MARY J. HARRISON
Plaintiff,

VS. Case No. 27 CV 0014ERW

SSMAUDRAIN HEALTHCARE, INC.,

d/b/a SSM HEALTH ST. MARY’S
HOSPITAL—-AUDRAIN,

N N N N N N N N N N N

Defendant.

ORDER AND MEMORANDUM

Plaintiff Mary J. Harrison brings this action under thge Discrimination in
Employment Act, 29 U.S.C. 8§ 621 et salleging thaDefendantSSM Audrain Healthcare Inc.,
d/b/a SSM Health St. Mary’s HospitalAudrain (‘'SSM’), has unlawfully discriminated against
her on account of her agehis matter isaow before the Court ddefendant’smotion for
summary judgmentFor the reasons set forth belowefa@ndarns motion for summary judgment
will be granted.

Procedural Backqground

Plaintiff, a laboratory professional at Defendant SSM, was terminated on April 5, 2016.
After Plaintiff's employment was terminated, she filed a charge of discriminattortive EEOC
on November 25, 2016In her charge, Plaintifilleged discrimination based upon her age.
Specifially, Plaintiff statedefendant violated the Age Discrimination in Employment Act
(ADEA) by terminating Plaintiff so it could replace her with a younger employée. EEOC
issued a notice of right to sue to Plaingéiffd on March 10, 2017, she filed her originainplaint

with this Court, asserting one count of age discrimination in violation of the ADBAIntiff
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filed anamended complaint on July 12, 201Dn March 28, 2018, this Court granted Plairsiff’
counsel’s motion fordave towvithdraw. Plaintiff subsequently failed to obtain counsel in
accordance witthe deadlines imposed by the Court, atiterefore, isxow proceedingro se.

On September 10, 2018, Defendant filed its Motion for Summary Judgment. Pursuant to
Local Rule 7 — 4.01(F), Plaintiff's opposition to Defendant’s Motion for Summary Judgment wa
due on October 1, 2018. On October 31, 2018, Bftentiff failed to respond t®efendant’s
Motion for Summary Judgment, the Court enteaadOrder requiring Plaintiff tehow cause
why Defendant’s Motion should not be granted no later than November 29, 2018.

On November 30, 2018, the Court received a document titled “Plaintiff's Motion for
Summary Judgment” (ECF No. 60). On December 3, 2RBtiff filed a second “Motiorfor
Summary Judgment” (ECF No. 61Plaintiff's second motion included additional facts and
corrected the illegible portions contained in the dbmission. Although the motions are
styled as seekingummary judgment, they do redkthe Court to grant this type délief.

Instead, theyappear taonstitutePlaintiff's response in opposition to Defendant’s Motion for
Summary Judgment. Also now pending before the Gelréfendant motion to strike
Plaintiff's response in opposition. Defendant argues the response was uniededyd fails to
comply with Federal Rule of Civil Procedure 56 and Local Rule 7 — 4.01.

Summary Judgment Standard

Summary judgment must be granted when the pleadings and proffer of evidence
demonstrate that no genuine issue of material fact exists and that the motying @atitled to

judgment as a matter of law. Fed. R. Civ. P. 5@aptex Corp. v. Catrett, 477 U.S. 317, 322-

'Plaintiff addeda retaliation claim not included hrer original charge with the EEOC as Count Il
in her amended complaint. The Court dismissed Count Il as Plaintiff had faibeldatiosé her
administrative remedies.



23 (1986);Torgerson v. City of Rochester, 643 F.3d 1031, 1042 (8th Cir. 2011) (en barid)e
Court must view the evidence in the light most favorable to the nonmoving party and aacord h
the benefit of all reasonable inferencé&sott v. Harris, 550 U.S. 372, 379 (2007).

Initially, the moving party must demonstrate the absence of an issuafdCaiotex,
477 U.S. at 323. Once a motion is properly made and supported, the nonmoving party may not
rest upon the allegations in her pleadings or in general denials of the masaset'sons, but
must instead come forward with specific facts showing that there is a géssupdor trial.ld.
at 324;Torgerson, 643 F.3d at 1042FeckralRule of Civil Procedur&6(c)(1) requires a party
asserting adct cannot be or is genuinely disputed to support such assertion bytfig)toi
particular pas of materials in the recorohcluding depositions, documents, electronically stored
information, affidavits or declarations, stipulations (including those made for purposes of the
motion only), admissions, interrogatory answers, or other materials or (Binghihat the
materials citedlo not establish the absence or presence of a genuine dispute, or that an adverse
party cannot produce admissible evidersupport the fact.”

If the nonmoving party fails to properly address an assertion of fact maderopvhet,
the Federal Rules of Civil Procedure perth& Court to consider the fact undisputed. Fed. R.
Civ. P. 56(e)(2). The Local Rules of this Court, however, requitdgntder Local Rul€/ -
4.01(E), moving parties must include a statement of uncontroverted materiavitadtseir
memorandum, with citations to the record if the fact(s) are established bydhe rElse Rule
further states that:

Every memorandum in opposition shall include a statement of material facts as to
which the party contends a genuine issue exists. Those matters in dispute shall be set
forth with specific references to portions of the record, where available, upon which
the opposing party relies. The opposing party also shall note for all disputed facts

the paragraph number from movant’s listing of fadH.matters set forth in the

statement of the movant shall be deemed admitted for purposes of summary judgment
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unless specifically controverted by the opposing party.

E.D. Mo. L.R. 7 - 4.01(E) (emphasis addetdnderLocal Rule 7 - 4.0@F), a party opposi
summary judgment is requiredfite “any appropriate documentary evidence” with their
opposition brief.

As an initial matter, the Court notes timat only did Plaintiff untimely submher
response in oppositiohbut the response does not comply with this Court’s Local Rule 7 -
4.01(E). Specifically, t does notontain a statement of material facts as to wRieintiff
contends a genuine issue exists. Although itahsection titled “Facts,” several of the facts
contained therein are also included ief@ndant’s Statement of Undisputed Material Facts, so
they are not disputed. Moreovarith regard to the factsontested byPlaintiff, shefails to
provide citation to the record appropriate documentary evidernoesupport her assertioas
required mderLocal Rule 7 - 4.01(E). The Court acknowledges that Plaintiff is proceeding
withoutthe assistance of professional counsel, howeégepro se plaintiff must comply with
court rules and directives.Soliman v. Johanns, 412 F.3d 920, 922 (8th Cir. 2005).

Thus, as Plaintiff did not controvert thacts set out in SSM’s Statement of Undisputed
Material Facts (ECF No. 5&) the manner required under Local Rule. 7 - 4.01ifi®se facts
are deemed admittedsee Ridpath v. Pederson, 407 F.3d 934, 936 (8th Cir. 2005) (where
plaintiff did not controvert defendant's statement of material facts, it was desmatted under
E.D. Mo. L.R. 7 - 4.01(E)).The Court willsummarize theindisputed factual assertioredevant

to Defendant’s motion for summary judgment in the nektisn

? As noted aboveRlaintiff filed two documents with the cowstyled as'Plaintiff's Motion[s] for
Summary Judgmeritwhich insteadappear ta@onstitutePlaintiff’'s responses in opposition to
Defendant’s motion for summary judgmenteddusehe second document correttie
illegibility contained in the firshvermentandadds four additional paragraphs the fact section,
the Court will consider only the second document (ECF No. 61) as Plaintiff's response i
opposition.



Evidence Beforethe Court on the Motion

The following facts are deemed admitted parposes othis summary judgment motion:
Plaintiff is a former employee of Defendant SSM wherelsgan working as a Lab Assistant in
June 1979.WhenDefendant SSM acquired tfecility where Plaintiff workedn 2103, e was
employed as a Lab Supervisdiler duties includedesting patient specimeasid supervising
the dayto-day operations of the lab.ldntiff was alsaesponsible for quality control ihé
chemistryareaof the lab. As part of her quality controsp®nsibilities, Plaintiff was required to
complete a calibration/verification every six month®valuate the accuracy of ttesting done
in that section of the lab

In 2014, SSM restructured the lab, creating a Lab Manager position and ehgnihati
Lab Supervisor position held by PlaintifPursuant to the restructuring, Plainb#ganreportng
to Fred Schumannhé newlab managey andPlaintiff’s job title changed from Lab Sapvisor to
Medical Technologist. Plaintiff's pay and benefits did not change andthegsponsibilities
remainedhe same, except that she no longer had supervisory authority. She continued to be
responsible for testing specimens and quality control.

Shortly afterSchumanrbecame Lab Managdrg discovered Plaintiff had not completed
a procedure manuat her quality control duties, including the snenth calibration/verification.
In December 2014, Schumann g#laintiff a twoweek deadlinéo completehe
calibration/verification. Plaintiff did not meet thdgadline. In February 2015, Schumann
assignedPlaintiff “desk time” togive herfurtheropportunityto complete the
calibration/verification Schumann alsoepmittedPlaintiff to enlist assistanceom otherlab
employees. Neverthelese did not complete the testing and, pursuant to SSM’s Corrective

Action policy, Plaintiff was issued a “documented verbal warning” on February 12, 20h%y



failure to complete the calibration/verificatiand the procedure manual. Und&\8s
Corrective Actiorpolicy, there are threprogressive steps of disciplieat managers may
utilize before terminating an employee: documented verbal warning, written warningand
warning

Around thesame timéPlaintiff receivedher verbal warningseveral employees expressed
concern to Schumann about how Ridf was treating them Schumann observed Plaintiff
exhibiting unprofessional conduct toward her fellow emplogeespoke to Plaintiff multiple
times about this issueAfter ashort period of improvement, Plaintiff again began to exhibit
unprofessional conduct toward herworkers. As a result, Schumann issued Plaintiff a written
warning on July 20, 2015.

A few months later, it©ctober 2015, Schumamgainaddresse®laintiff’ s failureto
completethecalibration/verification. He arranged for coverage in the lab and assigned Plaintiff
desk timeto completehe task.WhenPlaintiff failed to complete the calibration/verification,
Schumann issued her a final warning on November 13, 2015ollbwihg month, Plaintiff
applied for a newposition openingt the lab Pursuant to the Corrective Action policy,
employees on a written or final warning are not eligible to transfer to opéiopsssoPlaintiff
was ineligibleasshe was on arial warning. Amber Butcher, age 38, was selected for the
position.

In March 2016 Plaintiff metwith Schumann and others to discaempleton of the
quality control estingandimprovement of her attitude towareérmcoworkers WhenPlaintiff
failed to complete thealibration/verificationby the deadline sett this meetingdeadlines for
completion were reset atsacondmeeting AlthoughPlaintiff asserts she completed the

assigned tasthe next dayDefendant contends she was still working toiive days later.



During this same monthPlaintiff was asked to correct a procedural ested maden a patient’s
medical recordbut failed to correct it as directeld

On April 5, 2016, Plaintiff was terminated for her unprofessional attitude toward c
workers,herdisregad of patient careand her failure to follow her supervisor’s directives and
complete assigned tasks. When her employment was terminated, Plaistd8waars old. At
the time of her terminatiolgchumann was age 50 and the other individuals employttehdab
with Plaintiff's job description weragess6, 57, 63, 70, and 72. Penny Thiel, age 70, assumed
Plaintiff's position after she was terminated.

In her response in oppositidplaintiff assertshe disciplinary actions against her were
unwarranted and constituted et to terminate hdsased on her age. AlthouBheaintiff
contactedHuman Resourceand theVice President of Patient Care Servicescerning issues
with her job,Plaintiff made no mention of alleged discriminatory treatménoreover,n her
depositionPlaintiff concededhat no one at SSM mentioned her age. In her response in
opposition to Defendant’s motion for summary judgmanivever, she assettsatwhenher
desk wagleaedout on February 9, 2015, Schumann todd, “If you want to live like an old
slob, then find another job.” (ECF No. 61 at 4).

Discussion
Under the ADEA, an employer is prohibited from discriminating against an ge®lo

because of his or her age. 29 U.S.C. § 623(a). “A plaintiff may estakliskaim of intentional

® Plaintiff disputes this contention biztils to offe the requirecsupport in the record refutirig

in accordance witlrederal Rule of Civil Procedure 56 and Local Rule 7 — 4.01. Unsupported
and speculative allegations are insufficient to defeat summary judgesitloody v. S.

Charles Cnty., 23 F.3d 1410, 1412 (8th Cir. 1994) (to withstand summary judgment, plaintiff
must substantiate allegations with sufficient probative evidence that woultt pdinding in

her favor based on more than mere speculation, conjecture, or faBtasy),v. Metro Heart

Grp. of &. Louis, Inc., 440 F.3d 1025, 1028 (8th Cir. 2006) (speculation and conjecture are
insufficient to defeat summary judgmgnt



age discrimination through either direct evidence or indirect evideKoag'v. United Sates,
553 F.3d 1156, 1160 (8th Cir. 2009)Direct evidence is evidence showing a specific link
between the alleged discriminatory animus and the challenged decisionestutbicsupport a
finding by a reasonable fact finder that aagitimate criterion actually motivated the adverse
employment action.” Id. (quotingRamlet v. E.F. Johnson Co., 507 F.3d 1149, 1152 (8th Cir.
2007) (internal quotation and alteration omit)ef]S] tray remarks in the workplacstatements
by nondecisionmakers, astiitements by decisionmakers unrelated to the decisional pdixess
not constitute direct evidencelt. (quotingSchierhoff v. GlaxoSmithKline Consumer
Healthcare, L.P., 444 F.3d 961, 96Bth Cir. 2006) (internal quotatiomarks omited)).

Where the plaintiff pesents direct evidence of discrimination, the court analyzes her
claim under the mixedhotives framework established nice Waterhouse v. Hopkins, 490 U.S.
228, 278-79, 109 S.Ct. 1775, 104 L.Ed.2d 268 (1989) (O’Connor, J., concuohggr.hoff,
444 F.3d at 965. Alternatively, where the plaintiff presents indirect evidence of discrimination
the court analyzes her claim under the burden-shifting framework set fdftDionnell
Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (197RB)rig, 553 F.3d
at1160. Direct evidene . .. may includevidence of actions or remarks of the employer that
reflect a discriminatory attitude, comments which demonstrate a discriminatory anithas
decisional process, or commentteredby individuals closely involved in employment
decisions.” Id. (citing King v. Hardesty, 517 F.3d 1049, 1058 (8th Cir. 2008) (internal quotations
omitted))

In this casePlaintiff hastestified that no one at SSM mentioned her age. The only
potential direcevidence offered by Plaintiff @nyagerelateddiscriminatory animuss the

allegationset forthin her response in opposition that Schumtaheh herafter cleaing out her



desk,i] f you wantto live like an old slobthenfind another job.” (ECF No. 61 at 4). itW

regard to this statement, the Court first observes that Plaintiff is not in comphéhdeed. R.

Civ. P. 56(c)(1)or Local Rule4.01(E) as she fad to support ér assertionvith citation to the
recordor appropriat@locumentation. MoreovePlaintiff fails toshow thiscommentwaslinked

to or motivatecher discharge in any waas itallegedly occurred 14 months before Plaintiff was
terminated. See Ramlet, 507 F.3d at 1153 (holding that comments made more than four months
prior to the adverse employment action were not connected to the decision makinggmdcess
therefore were not direct evidenc&ecausehis commentid not relate tder terminationthe

Court finds it s unrelated to the decisional process itself aresdot constitute direct evidence.
See Schierhoff, 444 F.3d at 966.

Thus,the Court will turn tahe indirectevidence offered by Plaintiindapply the
McDonnell Douglas burden shifting testFarnsworth v. Covidien, Inc., No. 4:08cv-1689
(ERW),2010 WL 147812, at *13 (E.D. Mo. Jan. 11, 2010). Under this framework, Plaintiff
must first establish a prima facie case of discrimination. The prima faciereasesca
rebuttable presumption of discriminatioBurdine v. Texas Dept. of Community Affairs, 450
U.S. 248, 254 (1981)To make such a case under the ADHE#eplaintiff mustordinarily show
that she: 1) was at least forty years old; 2) suffered an adverse emplatiamt 3) was
meeting her employes legitimate expectations at the time of the adverse employment action;
and 4) waseplaced by a younger workeiSee Gibson v. American Greetings Corp., 670 F.3d
844, 856 (8th Cir. 2012Mitt v. Harsco Corp., 356 F.3d 920, 924 (8tir. 2004. Once the
plaintiff creates this rebuttable presumption, the defendant must advigtgnaate, non

discriminatory reason for the employment acti@ibson, 670 F.3cat856 If the defendant



carries this burden, then the burden shifts back to the plaintiff to show that the ensployer’
proffered reason is merely a pretext for discriminatiBardine, 450 U.S. at 253.

In Count | ofher Complaint, Plaintiff allegasvo acts of discrimination-that she was
denied a transfer (to the positiohLaboratory Central Processing/MT Coordinatoecause of
her age and that she was terminated because of her age. As an initial mattetaiedntends
the Court should grant summary judgmen®daintiff’s failure to transfer claim as Plaintiff
failed to exhaust it.

“Exhaustion of administrative remedies is a condition precedent to the filimgaaftian
under the ADEA.” Anderson v. Durham D&M, LLC, 606 F.3d 513, 523 (8th Cir. 2010)o
satisfy this exhaustion requirement, “[t]he information given in a[] ... charge [frdisation]
must be sufficient to give the emplay®otice of the subject matter of the charge and identify
generally the basis for a claim, but it need not specifically articulate the presmeociset forth
all the evidence an employee may choose to later present in cdiaitdce v. DTG Operations,
Inc., 442 F.3d 1112, 1123 (8th Cir. 2006jowever, “there is a difference between liberally
reading a claim which lacks specificity, and inventing, ex nihilo, a claim wimgblys was not
made.”Cottrill v. MFA, Inc., 443 F.3d 629, 634 (8th Cir.2006) (internal quotation marks and
citation omitted). Allegations outside the scope of those included in the EEOC charge cannot be
later pursued in a party’s federal lawsuRobertson v. Budrovich Excavating, Inc., No. 4:05-cv-
616 (ERW), 2006 WL 2460794, at *5 (E.D. Mo. Aug. 23, 2006).

This Court findsPlaintiff failed to exhaust her administrative remedies with respduetrto
allegation that she was denied a transfer td_#mratory Central Processing/MT Coordinator
position. In the sectiorof her EEOC chargef discriminationdescribingtheparticulars of her

charge, Plaintiff alleges only thslhe was fired so Defendant could replace her with a younger
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employee.Thus, because Plaintiff's charge is confinethis allegation- that she was
terminated based upon her agend did not allude to a failure to transfer, Plaintiff's claim that
she was passed over for the position of Laboratory Central Proc/MT Coordinateoiiof a
younger persors foreclosed because she failecgtithaust her administrative remedies.

Accordingly, the Court turns twhether Plaintiff hastateda prima facie case for her sole
remaining allegation-that she was terminated based upon her bigeler theMcDonnell
Douglas burden shifting tesRlaintiff must first establisthefour elements of @rima facie case
of discriminationunder the ADEA. The Court finds thHakaintiff cannotdo so While it is clear
Plaintiff was a member of a protected age group, and that she was discharged frositioa
with Defendant, Plaintifloes not showshe was performing her job at a level that met
Defendants legitimate expectations, or that she was replaced by a younger welkieitiff
only offers conclusory allegations in her Complaint that she “performed her job duties
satigactorily, performing at or above the level of Defendant’s legitimate andnebke
expectations. ..” (ECF No. 16 at 5)Additionally, Plaintiff cannot establish she weeplaced
by a younger workeasPenny Thiel, age 70, assumed Plaintiff's position after she was
terminatel.

Even if Plaintiff could establish a prima facie case of discriminabDefiendant has
articulateda legitimate, nondiscriminatory reason far terminationandPlaintiff has failed to
show this reason to be pretext for discrimination. Specifically, the undisputed evithence
thatPlaintiff failedto complete her quality control dutiesd comply with numerous directives
from Schumann even though she was assigies#t timeto relieve he of herotherduties and
providedassistance tperformthe testing The evidence also showdaintiff also exhibited an

unprofessional attitude towards herworkersandfailed to correct a procedural error that icbu
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have impacted a patient’s caf®ased upon heronduct ad failure to perform her duties,
Plaintiff received alocumented verbal warning, written warning, and final warmo
Defendant before she was terminated.

The Court findDefendant has articulated a Rdiscriminatory reason for Plaintiff's

termination. Plaintiff hasot metherburden to show thatédendant proffered reason is

merely a pretext for discriminatiorPlaintiff has failed to offer any evidence whatsoever that her

agewas a factor in Defendastdecision to terminate her employmesnder theMcDonnell
Douglas standard, this Court concludes that Plaintiff has failed to sh@was discriminated
against because of her age, in violation of the ADEA. The Court will guamihgryon this
claimin favor of Defendant.

Accordingly,

IT ISHEREBY ORDERED thatDefendants motion for summary judgment (ECF No.
56)is GRANTED.

IT ISFURTHER ORDERED that the docket entries for Plaintgferroneously titled
“Motions for Summary Judgment” (ECF Nos. 60, 6ialsbeamended to correctly title the
documents as responses in opposition to Deferslaotion for summary judgment.

IT ISFURTHER ORDERED that Defendant’s Motion to Strike (ECF No. 68)

DENIED as moot.

A separate Judgment in accordance with this Memorandum and Order is entered this

same date.

So ordered thist day ofJanuary 2019.

&. ZBAndIf 2bibii—

E. RICHARD"WEBBER
SENIOR UNITED STATESDISTRICT JUDGE
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