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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION
CHANYEL CROW, IlI,
Plaintiff,
V. No. 2:192V-0047 HEA

CLARK COUNTY, MISSOUR] et al.,

N N N N N N N N N

Defendans.

OPINION, MEMORANDUM AND ORDER

This matter is before the Court on the motion of plaifiiiaryel Crow, Ill, a detainee at
Boonville Treatment Center in Boonville, Missquior leave to commence this civil action
without prepayment of the required filing fee. Having reviewed the motion andntuecital
information submitted in support, the Cowili grant the motion, and assess an initial partial filing
fee 0f$24.65.See28 U.S.C. 81915(b)(1) Furthermore, based upon a review of the complaint, the
Court finds that the complaint should be dismissed pursuant to 28 U.S.C. § 1915(¢e)(2)(B).

Initial Partial Filing Fee
Pursuant to 28 U.S.C. § 1915(b)(1), a prisoner bringingikactionin forma pauperiss

required to pay the full amount of the filing fee. If the prisoner has insuffitiads in his prison
account to pay the entire fee, the Court must assess and, when funds exisgrcaliéel partial

filing fee of 20percent of the greater of (1) the average monthly deposits in the prisoner’s account
or (2) the average monthly balance in the prisoner’s account for the prioosik period. After
payment of the initial partial filing fee, the prisoner is requiedbke monthly payments of 20
percent of the preceding month’s income credited to the prisoner's account. 28 U.S.C. §

1915(b)(2). The agency having custody of the prisoner will forward these monthlyayime
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the Clerk of Court each time the amount in the prisoner’s account exceeds $10.00, uritigthe fil
fee is fully paid. Id.

In support of the instant motion, plaintiff submitted an inmate account statement showing
an average monthly deposit d23.25 The Court will therefore assess an initial partial filing fee
of $24.65, which is twenty percent of plaintiff's average monthly deposit.

Legal Standard on Initial Review

Under 28 U.S.C. § 1915(e)(2), the Court is required to dismiss a complainhfftena
pauperisif it is frivolous, malicious, or fails to state a claim upon which relief may beaepaAn
action is frivolous if it “lacks an arguable basis in eitlaav lor fact.” Neitzke v. Williams490
U.S. 319, 328 (1989). An action fails to state a claim upon which relief may be granted sf it doe
not plead “enough facts to state a claim to relief that is plausible on its aek Atlantic Corp.

v. Twombly 550 U.S. 544, 570 (2007).

“A claim has facial plausibility when the plaintiff pleads factual content that allogs th
court to draw the reasonable inference that the defendant is liable for theduiscalleged.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009Petermining whether a complaint states a plausible
claim for relief is a contexgpecific task that requires the reviewing court to draw upon judicial
experience and common sengdd. at 679. The court must assume the veracity of-pletided
facts, but need not accept as true “[tlhreadbare recitals of the elements ok afcagsion,
supported by mere conclusory statementd.”at 678 (citingTwombly,550 U.S. at 555).

This Court must liberally construe complaints filed by laypeoplstelle v. Gamble429
U.S. 97, 106 (1976). This means that “if the essence of an allegation is discethiblegurt
should “construe the complaint in a way that permits the layperson’s claim to beecedswithin
the proper legal framework Soloma v. Petray 795 F.3d 777, 787 (8th Cir. 2015) (quotBigne

v. Harry, 364 F.3d 912, 914 (8th Cir. 2004)). However, even paos®laints must allege facts
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which, if true, state a claim for relief as a matter of I&hartin v. Aubuchon623 F.2d 1282286
(8th Cir. 1980). Federal courts are not required to assume facts that are not Stiege364
F.3d at 91415, nor are they required to interpret procedural rules so as to excuse migtidkse b
who proceed without counsefee McNeil v. Unite8tatesp08 U.S. 106, 113 (1993).

The Complaint

Plaintiff brought this action pursuant to 42 U.S.C. 8§ 1983 alleging violations of his
constitutional rightsAlthough currently confined in Boonville Treatment Center in Boonville,
Missouri, plaintiff aserts thatvhile confined in the Clark County Detention Ceriterwas placed
in a cell that was “condemned” and not fit for “human housing.”

Plaintiff alleges generally that Clark County officials, such as the Cosioner and the
Clark County Sheriff were policy makers who impigented policies for Jail officials and
prisoners in Clark County Jail. He claims that unnamed Clark County Jail cffegitéd in bad
faith by placing him in an “unsafe cell” that was “documented for repair’ atespomnt in
December of 2017.

Plaintiff asserts that he had been removed from a different cell at the Jail after an altercation
with another inmatend placed into the “unsafe cell” which was on a lockdown &Mintiff
claims that there was water leaking from tkdig into the cell, antie was “electrocuted” in the
cell due to the water leakage. He claims that he was then transportedttG&uouy Memorial
Hospital, where he was examinaad released back to the Jail.

Upon his release to the Jail, plaintiff ios that he was placed in a different cell on the
lockdown until which also had water leaking onto the floor. Plaintiff asserts thaildhen

unnamed guard that there was leakage occurring and contractors were sdrtintbadail to fix

! Plaintiff has not named the Clark County Sheriff or the Clark County Coneméssin this actionRather
he refers to these individuals by their titles only.
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the leak in theceiling. Plaintiff claims that although the inmates were taken off lockdown and
allowed back into the dayroom, water was leaking into the common areas, where leasigpe
fell again, and again he had to be taken to Scott County Hospital for evaluagidraci injury.
Plaintiff states that after his evaluation at the hospital he was taken to Adaily @miantion
Center and he was not allowed to retrieve his personal property. fPlstates that the Jail
officials acted with negligence. He seeks monetary damages in this action.

Discussion

Plaintiff's complaint fails to state a claim upon which relief may be granted. Plaiasff h
brought this action against Clark County, Missouri, the Clark County Sheriff, thie Céaunty
Commissioner and an Unidentified Construction Company. He sues defendants pursuant to 42
U.S.C. § 1983.

Plaintiff has failed to allege a claim against the Unidentified Construction Cgmijran
andforemost because he does not know the name of this defendant. Moreover, he cannot bring a
§ 1983 action against a private actor. Section 1983 imposes liability on governmentatigrs a
under color of state law. 42 U.S.C. § 1983. “Private actors may incur section 198% lgaibylitf
they are willing participants in a joint action with public servants acting urdier af state law.”
Johnson v. Outboard Marine Corfd.72 F.3d 531, 536 (8th Cir.1999). To state a claim against a
private actor under § 1983, a plaintiff “must establish, at the very least, an agreemesting
of the minds between the private and state actors, and a corresponding violdieplaimtiffs’
rights under the Constitution or laws of the United Stat&k. There is nallegation in plaintiff's
complaint thathe construction company acted in concert with any of the state actor defé@ndants

violate plaintiff's rights. Accordingly, he cannot state a claim againsidisiendant.



Similarly, plaintiff has not identifié specific defendants to bring this action against,
instead stating that he is bringing claims generally against “the Clark C8hetiff and the Clark
County Commissioner Plaintiff states that he is bringing allegations against these individuals in
their official capacities under 42 U.S.C. § 1983.

Naming a government official in his or her official capacity is the equivalenawing
the government entity that employs the offictah this caseClark County. Will v. Michigan
Dep't of State Polie 491 U.S. 58, 71 (1989). To state a claim against a municipality or a
government official in his or her official capacity, plaintiff must allege that ayolicustom of
the government entity is responsible for the alleged constitutional violatiemell v. Dep’t of
Social Services136 U.S. 658, 6991 (1978) Although plaintiff’'s complaint states in a conclusory
fashion that he believes the officials were responsible for making policiesdping inmates safe,
the instant complaint does not cantany allegations that a policy or custonGdérk Countywas
responsible for the alleged violations of plaintiff's constitutional rights. #salt, the complaint
fails to state a claim upon which relief can be granted.

A local governing body such alark County can be sued directly under § 1988e
Monell v. Dep’t of Soc. Servs. of City of New Yd#6 U.S. 658, 690 (1978). In order to prevail
on this type of claim, the plaintiff must establish the municipality’s liability for thgetleonduct.
Kelly, 813 F.3d at 1075. Such liability may attach if the constitutional violation “resudted(fr)
an official municipal policy, (2) an unofficial custom, or (3) a deliberatetijffierent failure to
train or supervise.Mick v. Raines883 F.3d 1075, 1089{&ir. 2018).See also Marsh v. Phelps
Cty., 902 F.3d 745, 751 {8Cir. 2018) (recognizing “claims challenging an unconstitutional policy
or custom, or those based on a theory of inadequate training, which is an extension oéthe sam

Thus, there are three ways in which plaintiff can prove the liabiliiafk County.



First, plaintiff can show that Clark Countyad an unconstitutional policy. “Policy” refers
to “official policy, a deliberate choice of a guiding principle or procedurdenty the municipal
official who has final authority regarding such matte@oiwin v. City of Independence, M829
F.3d 695, 700 (8Cir. 2016).See also Russell v. Hennepin C#20 F.3d 841, 847 {8Cir. 2005)

(“A policy is a deliberate choice to follow a course of action made frormgmwarious alternatives

by the official orofficials responsible...for establishing final policy with respect to the subject
matter in question”). For a policy that is unconstitutional on its face, a plaingffsneo other
evidence than a statement of the policy and its exei®iabla v. City of Brooklyn, Minr486
F.3d 385, 389 (8 Cir. 2007). However, when “a policy is constitutional on its face, but it is
asserted that a municipality should have done more to prevent constitutionabrnglayi its
employees, a plaintiff must establish the existence of a ‘policy’ by deratingtrthat the
inadequacies were a product of deliberate or conscious choice by the policymakeas.390.

Alternatively, plaintiff can establish a claim of liability based on an unconstiitio
“custom.” In order to do so, plaintiff must demonstrate:

1) The existence of a continuing, widespread, persistent pattern of unconstitutiona
misconduct by the governmental entity’s employees;

2) Deliberate indifference to or tacit authorization of such conduct by the
governmentlentity’s policymaking officials after notice to the officials of that
misconduct; and

3) That plaintiff was injured by acts pursuant to the governmental entitytsmus
i.e., that the custom was a moving force behind the constitutional violation.

Johnson v. Douglas Cty. Med. Dg@5 F.3d 825, 828 {8Cir. 2013).

Finally, plaintiff can assert a municipal liability claim agai@#irk Countyby establishing

a deliberately indifferent failure to train or supervise. To do so, plamtitt allegea “pattern of



similar constitutional violations by untrained employe&sNI. v. Lincoln Cty.874 F.3d 581, 585
(8" Cir. 2017).

A plaintiff does not need to specifically plead the existence of an unconstitutior@l poli
or custom.CrumpleyPatterson v. Trinity Lutheran Hosp388 F.3d 588, 591 {8Cir. 2004).
However, at a minimum, the complaint must allege facts supporting the propositiomthat a
unconstitutional policy or custom exisBoe ex rel. Doe v. Sch. Dist. of City of Norf@k0 F.3d
605, 614 (8 Cir. 2003).

Here, there are no facts supporting the proposition that plaintiff’'s constituiiginia were
violated due to an unconstitutional policy or custom. He also fails to present aninthcating
that Clark County failed to train its employees. As such, plaintiff's official cagadaims must
be dismissedSee Ulrich v. Pope Cty715 F.3d 1054, 1061 {(8Cir. 2013) (affirming district
court’s dismissal oMonell claim where plaintiff “alleged no facts in his complaint that would
demonstrate the existence of a policy or custom” that caused the alleged depdf/ataintiff's
rights).

Finally, the complaint fails tadequately allege facts showing how each defendant was
personally aware of and disregarded a substantial risk tdifflaihealth or safetyHe has not
alleged that the guards or the Jailers knew that there was a safety hazard ia tihéheetommon
area when plaintiff was allegedly hurt, either when he was “electrocatesten he slipped and

fell.2

2A “slip and fall,” without more, does not amount to cruel and unusual punishmentdRémnéhis type

of injury, if any, must be sought in state court under traditiamalaw principles.E.g., Reynolds v. Powell,
370 F.3d 1028, 1031 (10th Cir. 2004) (collecting cases). MorettherDue Process Clause is simply not
implicated by a negligent aof an official causing unintended loss of or injury to life, liberty, @perty.”
Daniels v. Williams474 U.S. 327, 328 (1986).



“Liability under 8 1983 requires a causal link to, and direct responsibility for, the
deprivation of rights.”"Madewell v. Robert909 F.2d 1203, 1208 (8th Cir. 1996¢e alsMartin
v. Sargent780 F.2d 1334, 1338 (8th Cir. 19&6laim not cognizablender § 1983 where plaintiff
fails to allege defendant was personally involved in or directly responsible fdemsithat
injured plaintiff). Plaintiff cannot hold the defendants liable simply because thegtetdvisory
or administrative positionsSeeBoyd v. Knox47 F.3d 966, 968 (8th Cir. 199%)dimssounding
in respondeat superior are not cognizable under § 1983).

Accordingly,

IT ISHEREBY ORDERED that plaintiff's motion to proceeih forma pauperi§ECF
No. 2]is GRANTED.

IT ISFURTHER ORDERED that plaintiff must pay an initial filing fee o2&.65within
thirty (30) days of the date of this Order. Plaintiff is instructed to make his remittance payable to
“Clerk, United States District Court,” and to include upon it: (1) his name; (2) snpr
registration number; (3) the case number; and (4) the statement that titeeais for an original

proceeding.

SPlaintiff notes in his complaint that he was transferred to Adair CountynfimeCenter without his
property. The Cort notes thattere is no cause of action under 42 U.S.C. § 1983 for unconstitutional taking
of personal property where the state provides an adequatdgpoiiation remedyE.g., Clark v. Kansas

City Missouri School Dist.375 F.3d 698, 703 (8th Cir. 2004). Missouri provides the-gestivation
remedy of replevin for recovery of personal propddy.Mo. R. Civ. P. 99.0199.15. As a resultp the
extent plaintiff is attempting to assert a claim for property deprivatisrclaim fails



IT IS FURTHER ORDERED that this action iDISMISSED pursuant to 28 U.S.C.
§1915(e)(2)(B).

An Order of Dismissal will accompany this Memorandum and Order.

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE

Dated this25th day of November, 2019.




