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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION
DEANGELO THOMASEL,
Plaintiff,
V. No. 2:1€V49 SPM

ANNE PRECYTHE, et al.

Defendans.

OPINION, MEMORANDUM AND ORDER

This closed civil matter is before the Court upon plaintiff Deangelo Th&tigasMotion
to Alter or Amend the Opinion, Memorandum and Order of September 16, 2ECF No.
12/filed October 10, 2039The motion willbe denied.

Background

On September 16, 2019, the Court dismissed this action after determining that’plaintif
amended complairftiled to state a claim upon which relief may be granted. The reasons for that
determination are fully set forth in the Court’s September 16, 2019 Opinion, Memorandum and
Order, and will not béully repeatedere. However, thiollowing information isnotable because
it is relevant to the instant motion.

In the anendedcomplaint, plaintiff alleged the defendants violated his right of access to
the courts because they denied or withheld legal assistance/supplies in Septehtbetober of
2018 and that b was therefore forced to engage in sexual activity with other inmateseintord
obtain the assistance/suppliése alleged he needed the assistance/supplies to “draft a Reply
Motion to Defendants Motion for Summary Judgment in cdimsenas-El v. Pliskas, et al., 2:15-

cv-4267NKL-P,” andthat the lack of them rendered hfith prepared to respond to two motions
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for summary judgment in two different civil complaints” and fordeich to “hastily and
inadequately prepare responses therefore rendering théataispo be dismissed for failure to
state facts and qualified immunity grounds’determining that plaintiff had failed to allege an
“actual injury” as required to state a valid acewssourts claim, the Court reviewed tHstrict
court case plaintiff cited and also reviewdis contemporaneoudistrict courtcasé (which
plaintiff had not cited but the Cotstindependent inquirgevealedland noted that the motions for
summary judgment in both cases were adjudicated before plaintiff allegeeéfdndants denied
or withheld the assistance/supplies. The Court also noted that neither casestgoded
plaintiff's assertiorthat helost a viable claim due this failure to meet a deadline or respond
adequatelyand in fact documented that plainafftively prosecuted both cases

In the motion now before the Court, plaintiff can be understood to seek reconsideration of
that dismissabecause hwishes to raise a new argument that is based upon evidence he recently
discoveredPlaintiff writes:“Wi th further investigation and consideration, plaintiff has determined
that it was not a response to the summary judgment motions filed by defendanteifhoaas-

El v. Pliskas, et al., 2:15cv-4267NKL and Thomas-El v. Eberhart, et al., 2:16cv-4341NKL, but
appellate briefs within the Eighth Circuit Court of Appeals, of wiigt] were dismissed because
plaintiff failed to file a timely appellate brief pursuant to Fed. R. App. P. 31J&)(

Plaintiff does not identify the case or cases that the Eighth Circuit allegsdiyssed
because he “failed to file a timely appellate brief pursuant to Fed. R. App. P. BI{A)jt
independent inquirghows that plaintifbppealed both of the district court cases cited alfgeee.
Thomas-El v. Pliska, et al., No. 182651 (8th Cir. 2018) an@ihomas-El v. Eberhart, et al., No.

18-3362 (8th Cir. 2018). In both of thosases, the Eighth Circuit affirmed the district court

! That case is stylethomas-El v. Eberhart, et al., 2:15cv-4341-NKL (W.D. Mo. Aug. 7, 2018).
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decisions in accordance with Eighth Circuit Rule 4InAThomas-El v. Pliska, et al. judgment was
entered on January 8, 2019, andhomas-El v. Eberhart, et al. judgment was entered on April
4, 2019.The Court takes judicial notice of ti@egoing two cases from the Eighth Circuit Court
of Appealsbecauséehe records thereirelate directly to matters at issue and are part of the public
record.See Hart v. C.I.R,, 730 F.2d 1206, 1207 (8th Cir. 1984) (stating that federal courts may
take judicial notice of proceedings in other courts if they relate directly tiendat issue)see
also Faibisch v. Univ. of Minn., 304 F.3d 797, 80GR3 (8th Cir. 2002) (district court may take
judicial notice of public records).
Discussion

Plaintiff states he brings the instant motion under “Fed. R. Civ. P. 56(E).” However, Rule
56(e)of the Federal Rules of Civil Procedure addresses a party’s failure talpreyeport or
address a fact in the context of a motion for summary judgment, and is inapplichiel@tesent
situation The Court will therefore consider whether plaintiff's motion candonstrued as filed
pursuant to Rule 59(e) or Rule 60(b).

Rule 59(e) and Rule 60(b) motiorege similar, and are analyzed identically.'United
Sates v. Metro. S. Louis Sewer Dist., 440 F.3d 930, 933 n. 3 (8th CR006).However, me
difference is thdime period in which a party may bring a motion. Rule 59(e) motions must be
filed within 28 days of judgment, and Rule 60(b) motions must be filed within a reasonable tim
or within one year in certain circumstances. Here, plaintiff titted the mékftmtion to Alter or
Amend the Opinion, Memorandum and Order of September 16,"28i@ hefiled it within 28
days of thgudgmenthe seeks to alter or ameridhe Courtwill thereforeanalyze the motion under
Rule59(e) However, the Court notes that the result would be the same under a Rule 60(b) analysis.

Seeid.



A district court enjoys broad discretion in determining whether to grant or d8uwea
59(e) motion.d. at 933. “Rule 59(e) motions serve the limited function of correcting manifest
errors of law o fact or to present newly discovered evidentég.”Such motions cannot be used
to introduce new evidence, tender new legal theories, or raise arguments ethichave been
offered or raised prior to entry of judgmenid To prevail on a Rule 59(e)ation by presenting
newly discovered evidencghe movant must show th#éthe evidence was discovered after
judgmentwas entered, that lexercisedlue diligence to discover it beforehatitgtthe evidence
is material and that reopening the case to consider the new evidence would probably produce a
different result.See id. Rule 59(e) motions are “not intended to routinely give litigants a second
bite at the apple, but to afford an opportunity for relie®maordinary circumstances.” Bar nett
v. Roper, 941 F. Supp. 2d 1099, 1104 (E.D. Mo. 2013) (emphasis in original).

Here, plaintiff argues he is entitled to relief because discovered that the injury he
suffered occurreth an unidentifiedEighth Circuitcase(or cases)not in a district court casas
heclaimed in his amended complairtowever,the only twoEighth Circuit cases the Court was
able to find involving plaintifiveredismissed prior to the entry of judgment in this caserefore,
the evidence that forms the basis of the argument plaintifframeswould have beeavailable
prior to the entry of such judgmerRlaintiff does not describe thdurther investigation and
consideration” that yieldettis discovery,nor does he attempt show he exercised due diligence
to discover itandraise his current argumeptior to the entry of judgment. A Rule 59(e) motion
“cannot be used to introduce new evidence . . . or raise arguments which could have been offered
or raised prior to entry of judgmentMetro. &. Louis Sewer Dist., 440 F.3cat 933.

Additionally, the records in botbf the Eighth Circuit casdselie plaintiff’'s claim thahe

suffered dismissal due to his failure “to file a timely appellate imieguant to Fed. R. App. P.



31(A)(1).” The Eighth Circuit did not set a briefisghedule in either case, neither party filed a
brief, and nothing in either case record supports plainafsertiorthat the case was dismissed
due tohis failure to file any document. It therefore cannot be said that plaintiff @srsthat
reopeninghe case to consider the new evidence and arguwaaiit produce a different result
as plaintiff would remain unable to demonstrate he suffered an “actual’iagirgquired to state

a valid accesto-courts claim See id. (to prevail on a Rule 59(e) motion by presenting newly
discovered evidence, the movant must shote alia, that reopening the case to consider the new
evidence would probably produce a different result).

At best, paintiff’'s motionamounts to a attempt to take second bite at thepple rather
than ademonstration of aeed for relief in extraordinary circumstances. Because plaintiff has
failed to demonstrate entitlement to relief, the Court will denyribgon.

Accordingly,

IT IS HEREBY ORDERED that plaintiff's Motion to Alter or Amend the Opinion,
Memorandum and Order of September 16, 2019 (ECF No. DENSED.

Dated this25thday ofOctober 2019.

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE




