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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

WILLIAM WEAVER, )
Petitioner, ))
V. g No. 4:96-CV-2220 CAS
MICHAEL BOWERSOX, ))
Respondent. : )

MEMORANDUM AND ORDER

This closed matter is before the Coomtpetitioner William Weaver’'s motion pursuant to
Rule 60(b)(6) of the Federal Rules of Civil Procedure for relief from final judgment. Petitioner
requests that the Court re-open his § 2254 habé&#spePetitioner argues that a defect in his prior
habeas corpus proceeding led to this Court erroneously applying a more stringent standard to
petitioner’s claims than was proper.tiRener moves that the Court reviewg@vohis claim under

Batson v. Kentucky476 U.S. 79 (1986), that his constitutional rights were violated by the

prosecutor’s use of two preemptory challenges in jury selection (the “Baltsmy). For relief,
petitioner moves that he be granted a new trial. Respondent opposes the motion on a number of
grounds. For the following reasons, the Court ddhy petitioner’s request for relief from final
judgment.
I. Procedural Background
On July 19, 1988, petitioner William Weaver was convicted of first-degree murder in the
death of Charles Taylor by a jury in St. LoGisunty, Missouri. The next day, the jury sentenced

Weaver to death.

Dockets.Justia.com


https://dockets.justia.com/docket/missouri/moedce/4:1996cv02220/47170/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:1996cv02220/47170/102/
https://dockets.justia.com/

Petitioner timely filed a_preeMotion to Vacate, Set Aside or Correct a Judgment of Guilty
and a Sentence of Death, pursuant to Missaypré&ne Court Rule 29.15. Appointed counsel for
petitioner timely filed an amended motion, which incorporated thespraotion and asserted
additional points for relief. The state coconhducted an evidentiary hearing on petitioner’s 29.15
motion on September 13-15, 1993, with a subsethearing on July 28, 1994. The postconviction
motion court denied relief on all grounds on November 29, 1994.

Weaver appealed his conviction and sentence to the Missouri Supreme Court. Weaver’s
direct appeal was consolidated with his apfesh the denial of his postconviction motions. On
December 19, 1995, the Missouri Supreme Court adfirthe conviction and death sentence. See

State v. Weave©12 S.W.2d 499 (Mo. 1995) (en banc).

On April 18, 1996, Weaver filed a pehabeas petition in federdistrict court. At that
time, he had not yet petitioned the United Statgg&ne Court for review of the Missouri Supreme
Court’s decision affirming his constion and death sentence, although he had indicated his intention
to do so. On or about July1996, Weaver did file a petition withe United States Supreme Court
for a writ of certiorari orhis state court appeal his Court dismissed his federal habeas petition
without prejudice to permit Weaver to fully exhahist state remedies. He filed a notice of appeal
and requested a certificate of appealability on the dismissal, which was denied by the Eighth Circuit
Court of Appeals. Petitioner did not seek a reingaor a rehearing en banc, nor did he file a
petition for writ of certiorari with the Supreme Coa# to the dismissal of his first federal habeas
petition. Weaver’s petition for a writ of certioram his state court appeal was denied by the

Supreme Court on October 7, 1996. Weaver v. Missbtfl U.S. 856 (1996). On November 12,

1996, Weaver filed a second pehabeas petition, which is the case at bar. Weaver’s second



habeas petition was filed after the effective date of the Antiterrorism and Effective Death Penalty
Act of 1996 (“AEDPA"), which became edfttive on April 24, 1996. The AEDPA set stricter

standards for the federal courts’ review of challenges to state custodyer@gally Williams v.

Taylor, 529 U.S. 362 (2000). The Court appointed coutosa$sist Weaver with his federal habeas
petition. Counsel filed an amended petition, aguiad that the AEDPA did not apply to Weaver’s
second federal habeas petition because it was a continuation of his first petition, which was filed
before the effective date of the AEDPA. The State opposed the petition and argued that the
AEDPA'’s new, more stringent standard should apply.

On August 9, 1999, this Court issued a Meamalum and Order, in which it granted
petitioner a writ of habeas corpus on his Batdaim only. The Court did not address petitioner’s
other claims for relief. Although the issue was raised by the parties, the Court determined that it
need not decide whether the AEDPA applied éostiicond petition because “the Court finds that the
petition in this case should be granted even under the newer, more deferential standard of review
provided for under the AEDPA.” Doc. 29 at 5.

The State appealed the granting of the petitiadhédzighth Circuit Court of Appeals. The
issue of whether the AEDPA and its new stanaduréview applied to petitioner’s second petition

was squarely before the Eighth Circuit. Weaver v. Boweiatk F.3d 1024, 1029 (8th Cir. 2001).

Weaver argued that the AEDPA standard shouldappty to his case, btite Eighth Circuit held

that it did: “AEDPA’s provisions apply to all habeas corpus petitions filed after the Act’s effective
date. ... We hold that this rule applies even wdprisoner’s original petition was filed prior to the
AEDPA's effective date and disssed without prejudice for failure éxhaust state remedies.” Id.

(citations omitted). The Eighth Circytroceeded to review Weaver's Batsdaim under the



AEDPA's standard of review. Giving deferencefte state court, the Eighth Circuit found that the
Missouri Supreme Court had properly applied dleastablished constituthal law, and that its
factual determinations were not unreasonable. aldl032. The Eighth Circuit reversed and
remanded, directing this Court to address th@areing claims in petitioner’'s habeas petition. Id.
at 1033. Petitioner did not appeal this rulinghte United States Supreme Court, and the Eighth
Circuit issued its mandate on July 12, 2001.

In a Memorandum and Order dated May 7, 2003, this Court once again took up Weaver’s
petition and addressed the remaining 21 claims for relief. As instructed, this Court employed the
standard of review from the AEDPA and found t&gaver was entitled to a writ of habeas corpus
vacating his sentence of death on the ground that the prosecutor made inflammatory statements
during closing arguments in the penalty phaseMiotdted petitioner’s due process rights. Doc. 46
at 133. This Court further found that all other riaifor relief were either procedurally barred or
failed on the merits. This Court vacated petitioner's death sentence and ordered that he either be
sentenced to life in prison withaile possibility of parole or bevgn a new penalty-phase trial. The
Court did not issue a certificate of appealabiis/to any of the claims it denied. Following
Weaver’'s motion to alter, amend or set aside juglgrpursuant to Rule 59(e) of the Federal Rules
of Civil Procedure, this Court amended its judgniand did issue a certiite of appealability as
to two of petitioner’s claims relating to the prosecutor’s closing arguments during the guilt phase
of the trial.

The State appealed the granting of habeas teliie Eighth Circuit. Weaver also filed a
cross-appeal. Weaver appealed this Court’ssamtiregarding six statements the prosecutor made

during the guilt phase closing arguments. This Court had determined that the claims were



procedurally defaulted under Coleman v. Thomp56id U.S. 722, 750 (1991), and that Weaver had

failed to show cause and prejudice, or demonstriitedamental miscarriage of justice arising from
the failure to consider the claims. Doc. 46 at The Eighth Circuit held that Weaver had failed to
address the procedural default issue in his ligipebriefs and, therefore, he had abandoned his

cross-appeal. Weaver v. Bowersd88 F.3d 832, 838 (8th Cir. 2004}.declined to review the

merits of Weaver’s cross-appeal. Id.

As for the State’s appeal, the Eighth Cirdu#ld that the claims fell under the AEDPA’s
standard of review. Applying the more stringent standasfireview, the Eighth Circuit affirmed
the judgment of this Court. et 842. The Eighth Circuit found:

The conclusion by the Missouri Supreme Court that “the penalty phase arguments

.. . [were] reasonable” is unreasonable umaésting United States Supreme Court

precedents. It is unclear which precedents the Missouri Supreme Court applied.

Regardless, there can be no interpretation of the inflammatory remarks by the

prosecutor that is reasonable under the various applicable United States Supreme

Court precedents.

Id. The parties filed petitions for rehearing by thanel and for reheag en banc, which were
denied.

Weaver did not appeal. The State, howevied f petition for a writ of certiorari with the

United States Supreme Court, which was granted. Roper v. Wé&iet).S. 598 (2007). The

The issue before the Eighth Circuit thiilme around was not whether or not the AEDPA
applied because petitioner had filed his first hape#ison prior to its enactment, but rather whether
the state court had adequately addressed thaschti issue such that its decision was entitled to
discretionary review under the AEDPA. Wegw38 F.3d at 838.

*The prosecutor in Weaver's trial had madsemtially the same closing arguments in two
other cases that had come beftive Eighth Circuit; Shurn v. Deld77 F.3d 662, 667 (8th Cir.
1999), and_Newlon v. ArmontrouB885 F.2d 1328 (8th Cir.1989). Applying the pre-AEDPA
standard, the Eighth Circuit vacated the senteindégse two cases, including that of Daryl Shurn,
the man who hired petitioner to kill Mr. Taylor. Shut77 F.3d at 668, NewloB885 F.2d at 1329.
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Supreme Court granted certiorati on the issue oflvenéthe Eighth Circuit’'s application of the more

stringent standard of review under the AED®as consistent with the Supreme Court’s
interpretation of the statute. lat 599. In a pezuriamopinion dated May 21, 2007, the Supreme
Court noted that it had become “aware” of Werdargument that the AEDPA should not govern
his case because he had filed his original fedeabkas petition before the effective date of the

AEDPA. 1d.Citing Lawrence v. Florideb49 U.S. 327, 332 (2007), theg@eme Court stated that

this Court had erroneously dismissed Weaver’s first federal habeas petiticat. 6@l (“‘state
review ends when the state courts have finalglkeed an application for state postconviction relief’
— even if a prisoner filed a certiorari petitionThe Supreme Court, however, declined to resolve
whether the AEDPA applied to Weaver’s second petition, and dismissed the writ of certiorari as
“improvidently granted,” writing:
Whether this unusual procedural history leads to the conclusion, as respondent
colorably contends, that the AEDPA standiardimply inapplicable to this case, is
a question we find unnecessary to resoRegardless of the answer to that question,
we find it appropriate to exercise our discretion to prevent these three virtually
identically situated litigants from being treated in a needlessly disparate manner,
simply because the District Court@neously dismissed respondent’s pre-AEDPA

petition.

Id. at 601-02 (citing Shurrl77 F.3d at 668; Newloi@85 F.2d at 1329).

The last entries in the Eighth Circuit Coaf Appeals docket are the May 21, 2007 opinion
from the Supreme Court and its judgment. Weaweght no further relief from the Eighth Circuit.

On August 22, 2013, new counsgitered an appearance on behalf of Weaver and filed a
“Motion to Enforce Judgment and Issue an Unconditional Writ of Habeas Corpus Vacating
Petitioner’s Unconstitutional Sentence of Death.” Doc. 83. According to the motion, over five years

after the Supreme Court had issued its opinion, peétiremained under a sentence of death as the



State had made no effort to resentence petitiohiee.parties briefed petitioner’s motion, but it was
later rendered moot on February 21, 2014, whewderesentenced by the State to life without
parole.

Three years later, Weaver filed the motion th@tresently before the Court. Petitioner now
moves, pursuant to Rule 60(b), that the Ceetiaside its 2003 Judgment and issue a new judgment

granting him a new trial on his Batsolaim. Weaver argues that his first federal habeas petition,

which was filed pre-AEDPA, should not have beissmissed, and but for the erroneous dismissal,
all of his claims would have been reviewedrmiea He argues that under devo review, his
Batsonclaim would be granted. Petitioner moves that this Court vacate the final judgment in this

case, and reinstate its 1999 judgment, in whicthet granted Weaver habeas relief on his Batson

claim.

The State opposes Weaver’s Rule 60(b) motimhaagues: (1) this Court does not have the
authority to reconsider the Batsolaim under the 2001 mandate from the Eighth Circuit; (2) the
Court cannot consider petitioner’s motion besmaunder 28 U.S.C. § 2244(b) it is a successive
habeas petition;(3) the motion is untimely; and (4) there are no exceptional circumstances that would
warrant relief.

[l. Discussion
A. Petitioner’s Motion is a Successive Habeas Petition.
Rule 60(b) of the Federal Rules of Civil Prdoee allows a party to seek relief from a final

judgment and request reopening a case, under a limited set of circumstances including fraud,



mistake, and newly discovered evideAc& habeas petitioner may seek relief from final judgment
under Rule 60(b) in certain circumstances. “Rulé}0ike the rest of thRules of Civil Procedure,

applies in habeas corpus proceedings under 380J8 2254 only ‘to the extent that [it is] not

inconsistent with’ applicable federal staixyt provisions and rules.” Gonzalez v. Cros®y5 U.S.

524, 529 (2005) (citing 28 8.C. § 2254)._SealsoWard v. Norris 577 F.3d 925, 932 (8th Cir.

2009).
There are limits on a petitioner’s filing successive habeas petitions in federal court:

First, any claim that has already besjudicated in a previous petition must be
dismissed. § 2244(b)(1). Second, any claiat thas not already been adjudicated
must be dismissed unless it relies on either a new and retroactive rule of
constitutional law or new facts showirgghigh probability of actual innocence.

§ 2244(b)(2). Third, before the district court may accept a successive petition for
filing, the court of appeals must determine that it presents a claim not previously
raised that is sufficient to meet § 2244(b)(2)'s new-rule or actual-innocence
provisions. § 2244(b)(3).

®Rule 60(b) provides in relevant part:

On motion and upon such terms as are jastcourt may relieve a party . . . from

a final judgment, order, or proceeding for the following reasons: (1) mistake,
inadvertence, surprise, or excusable neglect; (2) newly discovered evidence which
by due diligence could not have been discovered in time to move for a new trial
under Rule 59(b); (3) fraud . . . , misrepentation, or misconduct of an adverse
party; (4) the judgment is void; (5) the judgment has been satisfied, released, or
discharged, or a prior judgment upon which it is based has been reversed or
otherwise vacated, or it is no longer equitable that the judgment should have
prospective application; or (6) any othlieason justifying relief from the operation

of the judgment. The motion shall be madthin a reasonable time, and for reasons
(1), (2), and (3) not more than one yatier the judgment, order, or proceeding was
entered or taken.

Fed. R. Civ. P. 60(b).



Gonzalez 545 U.S. at 529. According to Supreme Court law, a Rule 60(b) motion is a second or
successive habeas corpus application whichdalier the restrictive requirements of § 2244 if the
motion contains a “claim.”_ld. When a Rule 60(b) motion presents a “claim,” it must be treated
as a second or successive habeas petition. Id.

According to the Eighth Circuit, “a claim isfileed as an ‘asserted federal basis for relief
from a state court’s judgment of conviction’ as an attack on the ‘federal court’s previous
resolution of the claim on the merits.” Warsl77 F.3d at 933 (citing Gonzalé#5 U.S. at 530,

532). “On the merits” refers “to a determination that there exist or do not exist grounds entitling a
petitioner to habeas corpus relief under 28 U.S.C. 88 2254(a) and (dNbldlaim is presented

if the motion attacks “some daft in the integrity of the federal habeas proceedings:Lidewise,

a motion does not attack a federal court’s determination on the merits if it ‘merely asserts that a
previous ruling which precluded a merits determination was in error-for example, a denial for such
reasons as failure to exhaust, procedural default, or statute-of-limitations bar.(qudding
Gonzalez545 U.S. at 532 n. 4).

Here, petitioner urges the Court to re-examine the merits of his Baltsaom and enter
judgment in his favor. Based on Supreme Cowt@dent as interpreted by the Eighth Circuit, the
Court finds petitioner is asserting a “claim” ms Rule 60(b) motion, which has already been
adjudicated._Wardb77 F.3d at 933. This Court, in its August 9, 1999 Memorandum and Order,
granted petitioner relief on his Batsclaim. The state appealedib@ Eighth Circuit. The Eighth
Circuit reviewed the Batsoclaim on its merits and reversed. Weawat1 F.3d at 1029. As the
State points out in its response, the Eighth Circuit issued a mandate on its reversal of the Batson

claim, and petitioner did not appeal that decision. Petitioner’s current motion is, therefore, “an



attack on the ‘federal court’s previousoéution of the claim on the merits.” Warsl77 F.3d at 933
(citing Gonzalez545 U.S. at 530).

Petitioner disputes that his Rule 60(b) motion is a second or successive petition, but rather
he argues that it is an attack on the integrityeffederal habeas proceeding. Weaver contends that
there was a “defect” in his prior ba@as proceeding, and because f$b-called defect, this Court
and the Eighth Circuit have incorrectly applied #&€DPA’s standard of review to his claims. As
a result, Weaver argues, he is not preserdifiggaim” that would be deemed successive under
Gonzalez545 U.S. at 530. The Court does not agree.

First, the so-called defect upon which petitioredies — the erroneous dismissal of his first
federal habeas petition —was not a defect in ttheréd habeas proceedings, but rather an incorrect
ruling by this Court that petitioner did not prolyechallenge through the appellate process.
Erroneous rulings in the district courts are not unheard of, and there are appellate procedures in
place to correct such errors. Petitioner, however, did not pursue his appeal of the dismissal of his
pre-AEDPA petition. After being denied a certificat@ppealability, he did not ask for a rehearing
en banc or seek a writ of certiorati. Petitioaleandoned his appeal, and has offered no explanation
as to why. The basis upon which petitioner seeks relief is not*some defect in the integrity of the
federal habeas proceedings” as petitioner contends., B/afd-.3d at 933. Petitioner had avenues
of relief that he chose not to pursue.

Second, even if the Court were to find that¢heas a defect in the prior habeas proceedings,
petitioner has not established that he would be entitled to review under the pre-AEDPA standard.
From the beginning of this case, petitioner has argued that the more stringent standard of the

AEDPA should not apply because his initial fedérbeas petition should not have been dismissed
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for failure to exhaust. In fact, petitioner raiseid Htrgument in the first appeal to the Eighth Circuit,
where it was considered and rejected. Wea4t F.3d at 1029 (“AEDPA’s provisions apply to
all habeas corpus petitions filed after the Act’s effective date. . . . We hold that this rule applies even
when a prisoner’s original petition was filed ptioAEDPA’s effective date and dismissed without
prejudice for failure to exhaust state remediggitations omitted). Petitioner did not appeal this
ruling to the Supreme Court. A mandate was issued, and the case was remanded to the undersigned
for a determination on petitioner’s remaining claims.

On remand, this Court was bound by the law of the case to follow the Eighth Circuit’s
holding that the AEDPA did indeed apply to peititer's remaining claims, which is exactly what
the Court did when it granted petitioner’s claim ti@igto inflammatory arguments that were made

during closing arguments of the penalty phase. J8esnillo v. Burkhart59 F.3d 78, 80 (8th Cir.

1995) (“Under the law of the case tiie, a district court musbllow our mandate, and we retain
the authority to decide whether the districtict scrupulously and fully carried out our mandate’s
terms.”).

There has never been a ruling by a higher aodhis case that the pre-AEDPA standard of
review would apply, and Weaver cites to no legathority for his assedn that he is entitled to
review under the pre-AEDPA standard. In support of his motion, Weaver cites to Lavié®ce
U.S. at 332. This case clarifies the tollingeetfof a petition for writ certiorari on § 2244(d)(2)’'s
exhaustion requirement; it does not address thikcapfe standard of review for habeas petitions
filed pre- or post-AEDPA.

Petitioner also cites to the Supreme Court opinion in his own case, Roper v. Vé&aver

U.S. 598, in support of his argument that he is entitled to benefit of the pre-AEDPA standard. But
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in Roper v. Weavethe Supreme Court declined to adsre/hether the pre-AEDPA standard would

apply to Weaver’s claim,_ldt 601-02.

The third case upon which he relies, Buck v. DaV&/ S. Ct. 759 (2017), also does not

establish that Weaver is entitled to the berwdfthe pre-AEDPA standard. The prisoner in Buck
filed his federal habeas case well aftee enactment of the AEDPA. lak 770. In Buckthe district

court had dismissed the habeas claim on the grahatithe prisoner had not pursued his claim in

state court and, therefore, it was subjeprtxedural default under Coleman v. Thomp&ei U.S.
at 752-53. Atthe time, an attorney’s failuredce a claim during state postconviction review did
not constitute cause to lift the procedural bar under Coleldaut in 2012, the Supreme Court

modified the holding in Colemain Martinez v. Ryan566 U.S. 1 (2012), and Trevino v. Thaler

569 U.S. 413 (2013), the Supreme Court ruleduhéder certain circumstances a procedural bar on
a habeas claim can be lifted if postconvictamunsel had been constitutionally ineffective for
failing to raise it in the state cdysroceedings. The Court in Bubleld that the petitioner was
entitled to relief under Rule 60(b) because hiswlédd claims would have been reviewable under
the new law. _Buck137 S. Ct. at 778-80. In the case at bar, there has been no change in the
applicable law.

In sum, the Court finds that Weaver’'s Ra6l&(b) motion is a second or successive petition
in that it raises a claim that was already adjati#id on the merits. The motion does not, as Weaver
contends, attack “some defect in the integrity of the federal habeas proceedings 3¥Wd#Bd

at 933.
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B. Alternatively, Petitioner's Motion Is Untimely.

Evenif this Court were to find that petitier's motion for relief was not barred by Gonzalez
545 U.S. at 529, petitioner would still not be entitiedelief under Rule 60(b) because the motion
is time barred. As stated above, Rule 60(b) allows for relief from final judgment for six specific
reasons. Petitioner states in his motion and manawm in support of the current motion that he
is seeking relief under Rule 60(b)(6), the catch-all provision, which allows relief for final judgment
for “any other reason that justifies relief.” F&d.Civ. P. 60(b)(6). A motion under the catch-all
provision for relief from judgment must be made “within a reasonable time.” Id.

Petitioner's Rule 60(b) motion was brought almost ten years after the Supreme Court
dismissed the petition for writ of certiorari ingtcase in May 2007. In support of his Rule 60(b)
motion, petitioner cites to the opinion dismissing his writ and another Supreme Court case from
2007, Lawrence549 U.S. at 332. Petitionehowever, waited until 2017 to file his Rule 60(b)
motion. In other words, Weaver did not file hstion for Rule 60(b) relief for almost ten years,

which is not within a reasonable time. $&eor Corp. v. Nebraska Pub. Power D899 F.2d 372,

374-75 (8th Cir. 1993) (Rule 60(b)(6) motion filed after three years was untimely). Petitioner is
precluded from seeking relief pursuant to Raf¢b) because his motion is untimely. $kel ester

v. Empire Fire & Marine Ins. Cp653 F.2d 353, 354 (8th Cir. 1981) (motion based on fraud was

time barred).

C. Alternatively, Petitioner Has Not Shavn Extraordinary Circumstances that
Would Warrant Relief.

Finally, petitioner has not shown that there exist extraordinary circumstances that warrant

relief under Rule 60(b). Weaver argues that like Buck v. Dhisszase involves claims of race

discrimination and, therefore, there exist extrawny circumstances such that this Court should
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re-open his case pursuant to Rule 60(b). Ihaimeas petition, Weaver challenged the prosecutor’'s
use of preemptory challenges under Batsbme underlying claim in Bugkowever, was not based
on Batsonbut rather the petitioner argued his trial calmgas ineffective because he did not object
to an expert’s testimony during the penalty heattiag he was more likely to commit future crimes
because he was black. Bud37 S. Ct. at 768-69Noting that the petitioner “may have been
sentenced to death in part because of his racegnjunction with the fadhat he would benefit

from the new rule under Martin@nd_Trevingthe Supreme Court found there were “extraordinary

circumstances” to warrant reopening the case under Rule 60(&i).7ldB & 779-80. The same set
of circumstances is not present here.

Relief is available under Rule 60(b) only ‘iextraordinary circumstances,” which will
“rarely occur in the habeas context.” Gonzalets U.S. at 535. The rule “is not a substitute for
other legal remedies,” and a motion for relief under Rule 60(b) “is to be granted only when
exceptional circumstances prevented a party from seeking redress through the usual channels.”
Nucor Corp, 999 F.2d at 374. Petitioner colldve pursued an appeal of the dismissal of his first
habeas petition, but he did n&nd as discussed above, petitiohas not shown that he would be
entitled to the pre-AEDPA standard of review. Furthermore, unlike Bloeke has been no change
in the applicable law since the judgment becameifirthis case. In short, petitioner had not shown
“extraordinary circumstances” that would warregltef, and the recent case petitioner cites, Buck

v. Davis 137 S. Ct. 759, is simply not analogous to the case at bar.
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I1l. Conclusion

This Court finds petitioner is not entitled to relief from final judgment pursuant to Rule 60(b)
because he is raising a claim that amounts to a second or successive habeas petition. Petitioner must
receive permission from the United States CouAmbeals for the Eighth Circuit before he may
bring such claims in this Cour 28 U.S.C. § 2244(b)(3). lthe alternative, the Court finds
petitioner’'s motion for relief pursuant to Rule 60{®}ime barred. The @rt also finds, in the
alternative, that petitioner has not establishedextlinary circumstances that would warrant relief
under Rule 60(b).

Accordingly,

IT IS HEREBY ORDERED petitioner William Weaver’'s motion for relief from final
judgment pursuant to Rule 60(b) of thederal Rules of Civil Procedurdd$SMISSED for failure
to obtain prior authorization from thedfth Circuit Court of Appeals. [Doc. 93]

IT IS FURTHER ORDERED, in the alternative, that movant’s motionD&ENIED as
untimely, and there are no extraordinary circumstances that would warrant relief under
Fed. R. Civ. P. Rule 60(b).

IT IS FURTHER ORDERED that the Court will not issue a certificate of appealability.

Ohl 1 Sor—

CHARLES A. SHAW
UNITED STATES DISTRICT JUDGE

Dated this__28th day of February, 2018.
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