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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON
CAM LO BEN TEZ- MEDI NA
Movant ,
V. No. 4:06-CV-81-JCH

UNI TED STATES OF AMERI CA,

N N N N’ N N N N N

Respondent .

VEMORANDUM AND ORDER

This matter is before the Court upon the notion of Camlo
Benitez-Medina to vacate, set aside, or correct his sentence
pursuant to 28 U.S.C. § 2255.

Backgr ound

On Cctober 16, 2001, novant pleaded guilty to violation
of 18 U.S.C. 8§ 846 (conspiracy to possess wth intent to distribute
met hanphet am ne). He was sentenced to 180 nonths i nprisonnent and
five years of supervised rel ease. Movant appeal ed, and on June 5,
2002, the Eighth Grcuit Court of Appeals affirned the judgnment of
convi cti on.

Motion to Vacate

Movant seeks relief fromhis sentence pursuant to § 2255.

He argues that his conviction and sentence are invalid under the

Suprene Court's decisions in United States v. Booker, 543 U. S. 220

(2005) (application of federal Sentencing Quideline provisions

mandating that district court inpose sentence based on findings of
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additional facts determ ned by using preponderance of evidence

standard viol ated the Sixth Anendnent) and Crawford v. WAshi ngton,

541 U.S. 36 (2004) (Confrontation C ause requires opportunity to
cross-exam ne before testinonial hearsay may be adm tted agai nst
def endant).
Di scussi on
Rule 4(b) of the Rules Governing 8 2255 Cases in the
United States District Courts provides that a District Court may
summarily dismss a 8 2255 nmotion if it plainly appears that the
nmovant is not entitled to relief.
As anmended by the Antiterrorism and Effective Death
Penalty Act of 1996 ("AEDPA"), 28 U S.C. 8 2255 now provides:
A 1-year period of limtation shall apply to a notion
under this section. The limtation period shall run from

the | atest of--

(1) the date on which the judgnment of
conviction becones final;

(2) the date on which the inpedinment to making a
nmotion created by governnental action in violation
of the Constitution or laws of the United States is
removed, if the novant was prevented from nmaking a
notion by such governnental action

(3) the date on which the right asserted was initially
recogni zed by the Suprene Court, if that right has been
new y recogni zed by the Suprene Court and nade
retroactively applicable to cases on coll ateral review,
or

(4) the date on which the facts supporting the claimor
claims presented could have been di scovered through the
exerci se of due diligence.

Areviewof the instant notion indicates that it is tinme-
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barred under 28 U S.C. 8§ 2255(1) and is subject to summary
di sm ssal . At the latest, novant's one-year limtations period
began to run on or about July 5, 2002. The instant notion,
however, was filed on January 17, 2006, well after the running of
the one-year limtations period.

Movant seens to be arguing that his notion falls under §
2255(3), which provides that the limtation period runs from"the
date on which the right asserted was initially recognized by the
Suprenme Court, if that right has been newy recognized by the
Suprene Court, and nmde retroactively applicable to cases on
collateral review" 28 U S.C. 8§ 2255(3). Myvant clains that the
Suprene Court’s decisions in Booker and Crawford each announced a
new rule that is retroactively applicable to cases on collatera
review and, therefore, extends the period for the filing of his 8§
2255 noti on.

Movant’'s argunent is wthout nerit. The Eighth Crcuit
Court of Appeals has held that Booker does not apply retroactively

to cases on collateral review See Never Msses A Shot v. United

States, 413 F.3d 781, 783-84 (8th G r. 2005). WMoreover, in Dodd v.

United States, 125 S. C. 2478, 2482 (2005), the United States

Suprene Court held that the one-year limtation period for filing
a notion to vacate based on a right that was newy recogni zed by
the Supreme Court ran from the date on which the Suprenme Court
initially recognized the right asserted, not fromthe date on which
the right asserted was nade retroactively applicable. Cawford was
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deci ded on March 8, 2004; however, the instant notion was not filed
until January 17, 2006. As such, the instant action is untinely,
and this Court need not address the issue of Cawford’s
retroactivity.

Last, nmovant has not asserted any facts indicating that

equitable tolling applies in this case. See Kreutzer v. Bowersox,

231 F.3d 460, 463 (8" Cir. 2000) (equitable tolling proper only
when extraordinary circunstances beyond prisoner’s control make it
inpossible to file tinely petition).

I n accordance with the foregoing,

| T I S HEREBY ORDERED t hat novant's notion pursuant to 28
U S C 8§ 2255 is DENIED as tinme-barred.

An appropriate order will acconpany this nmenorandum and
or der.

Dated this 2nd day of February, 2006

/s/ Jean C. Ham |l ton
UNI TED STATES DI STRI CT JUDGE



