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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

REG NALD KI BBY, )
Petitioner, g
VS. g No. 4:07CVv1123-DJS
M KE KEMNA, g
Respondent . g
ORDER

This matter is before the Court on the report and
recommendation of the United States nmagistrate judge [Doc. #20],
recommendi ng denial of petitioner Reginald Kibby' s petition for
wit of habeas corpus [Doc. #1], and petitioner’s objections
thereto [Doc. #25]. Pursuant to 28 U. S.C. 8 636, the Court wll
conduct a de novo review of those portions of the report and
recomendation to which specific objections are nade.

Procedural Background

On August 27, 1999, a jury in the GCrcuit Court of the
Cty of St. Louis, Mssouri convicted petitioner of nurder in the
first degree, arned crimnal action, and robbery in the first
degree, arising out of the brutal stabbing, killing, and robbery of
a pawn shop owner on Cctober 29, 1996. Doc. #15, Ex. B, pp. 53-55.
On Cctober 18, 1999, petitioner was sentenced to concurrent terns
of life inprisonment without eligibility for probation or parole

for the murder conviction and twenty-five years for both the arned
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crimnal action conviction and the robbery conviction. [d. at pp.
67- 68.

On direct appeal, petitioner alleged that thetrial court
abused its discretion by “overruling his notion to decl are one of
the State’s witnesses i nconpetent to testify,” “allowi ng the State
to voir dire on the issue of imunity of prosecution for a wtness
i n exchange for truthful testinony,” “permtting the State to read
at trial the police statenent and deposition answers given by a
witness as prior inconsistent statenents,” and “overruling
[petitioner’s] objection to the State’s closing argunent that no
evidence had been presented to show that [petitioner] was not
guilty and did not conmt the crines.” Doc. #15, Ex. E, p. 2. The
M ssouri Court of Appeals affirmed the judgnent on Novenber 14,

2000. State v. Kibby, 33 SSW3d 656 (Mb. C. App. 2000) (sumrary

order) (per curiam; Doc. #15, Ex. E (supplenmental opinion).
Petitioner filed a pro se notion for post-conviction
relief on April 16, 2001, and, after appointnent of counsel, an
anended notion on Septenber 28, 2001. Doc. #15, Ex. F. Petitioner
alleged three clains of ineffective assistance of counsel for
failing to object when the prosecutor made a reference to
petitioner’s previous mstrial, failing to object when the
prosecutor incorrectly defined the term “deliberation” during
closing argunents, and failing to object when the prosecutor argued
his case in opening statenents. 1d. at pp. 26-40. On March 7,
2006, the circuit court denied the notion without a hearing. 1d.
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at pp. 46-47. The M ssouri Court of Appeals affirned the denial of

petitioner’s post-conviction relief notion. Ki bby v. State, 211

S.W3d 639 (Mb. Ct. App. 2007) (sunmary order) (per curiam; Doc.
#15, Ex. | (suppl enmental opinion).

In February 2007, petitioner filed a nmotion with the
state post-conviction court seeking to reinstate his pro se notion
for post-convictionrelief, arguing that his post-conviction relief
counsel abandoned himby failing to raise his pro se grounds in the
anmended nmotion. Doc. #17, p. 3. On April 6, 2007, the circuit
court denied the notion, finding that petitioner’s notion to
reinstate constituted a successive post-conviction relief notion,
whi ch the court was prohibited fromconsidering by state law. [d.
at p. 16.

The magistrate succinctly summarized the evidence at
trial as foll ows:

[Qn Cctober 29, 1996, petitioner and his counsin,

Charles Lowery, were snoking crack cocaine[,] and
petitioner wanted to get some nore. They went to a pawn
shop to get a loan. At the pawn shop, petitioner stabbed

Leroy MCol |l ough, the shop’s owner, to death over a
thirty-m nute period because McCol | ough woul d not accept

a cell phone as collateral for a |oan. During that
period, MCollough pleaded for his life and offered
petitioner cocaine. After pocketing the cocaine,

petitioner stabbed McCol | ough again and told hi m“shut up
di e not her fucker.”

Petitioner then stol e McCol | ough’ s noney, drugs, and
other itens from the pawn shop. He put his bl oody
clothes in a pillowase, washed his hands, put on a new
shirt, stole McColl ough’s shoes, and left. He threwthe
nmur der weapon onto the roof of an abandoned buil di ng.

Lowery pani cked when they returned to petitioner’s
house. Petitioner told himto cal mdown or “he woul d get
the sane thing.” Petitioner renenbered that he had
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forgotten sonething at the pawn shop. After the police
left, he went and retrieved a bag. He then went back to
his house and got high. He later told his wife that he
killed McCol | ough; al so, she noticed bl ood on his cl ot hes
when he returned fromthe pawn shop after the nurder.

Rober t Tayl or, petitioner’s brot her-in-I aw,
testified at trial that in August 1996, petitioner
suggest ed robbi ng McCol | ough in his shop. On the norning
of the first day of trial, petitioner told Taylor to lie
about a hat found under MCollough’s body so that
petitioner “could get a mstrial.” Petitioner also gave
Lowery an affidavit to sign recanting his earlier
statenents to the police incrimnating petitioner.

Petitioner also told Craig Suddoth, a fellow
prisoner, that if he was released he was going to kil
anyone who knew he comm tted the nurder in order to keep
themsilent. Petitioner specifically referredtokilling
his wife, his girlfriend, and his nother-in-Iaw.

Doc. #20, pp. 2-3.
I nstant Petition

The instant petition for wit of habeas corpus was filed
in the United States District Court for the Western D strict of
M ssouri and transferred to this Court on June 11, 2007.
Petitioner raises ten bases for relief pursuant to 28 US. C 8§
2254

1. Petitioner was deni ed due process because the trial
court erred in finding his wife to be a conpetent
W t ness.

2. Petitioner was deni ed due process and a fair trial
when the trial court allowed the prosecution to
voir dire the wvenire regarding immunity from
prosecution for witnesses in exchange for truthful

testi nony.



8.

Petitioner was deni ed due process and a fair trial
when the trial court allowed the prosecutor to read
portions of Craig Suddoth’s prior inconsistent
st at ement s.

Petitioner was deni ed due process and a fail trial
when the trial court allowed the prosecutor’s
cl osing argunent that petitioner had not presented
any evidence to show that he was not guilty or that
he did not commt the crines.

Petitioner received ineffective assistance of
counsel when his trial counsel failed to object
when the prosecutor referred to a previous
m stri al

Petitioner received ineffective assistance of
counsel when his trial counsel failed to object to
t he prosecutor’s definition of t he term
“del i beration” in closing argunent.

Petitioner received ineffective assistance of
counsel when his post-conviction counsel failed to
raise in the anmended post-conviction relief notion
a claim that trial counsel was ineffective for
failing to investigate potentially exculpatory
evidence involving blood found on petitioner’s
| eans.

Petitioner received ineffective assistance of
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counsel when his post-conviction counsel failed to
raise in the anended post-conviction relief notion
a claim that trial counsel was ineffective for
failing to object to a police officer’s testinony
that he had read petitioner his Mranda rights.

9. Petitioner received ineffective assistance of
counsel when his post-conviction counsel failed to
raise in the anended post-conviction relief notion
a claim that trial counsel was ineffective for
failing to nove for a mstrial when petitioner’s
wfe testified that her testinony was coerced by
t hreats.

10. Petitioner received ineffective assistance of
counsel when his post-conviction counsel failed to
raise in the anended post-conviction relief notion
a claim that trial counsel was ineffective for
failing to investigate the lack of a court order
aut hori zing the vi deo deposition of Charles Lowery.

Doc. #1. The mmgistrate issued his report and recomrendati on on
August 20, 2010, in which he anal yzes these ten grounds for relief.
After a thorough analysis, the magistrate recomends that
petitioner’s wit of habeas corpus be denied.

Standard of Revi ew

As stated above, pursuant to 28 U.S.C. 8 636(b)(1), the



Court gives de novo consideration to those portions of the report
and recommendation to which objections are nade. In order to
trigger such review, the objections nmust be sufficiently specific,
addressing particular findings or conclusions of the nagistrate or

asserting specific allegations of error. See, e.q9., Nabors v.

United States, 929 F. 2d 354, 355 (8th G r. 1990); Thonpson v. Ni X,

897 F.2d 356, 357-58 (8th G r. 1990); Branch v. Martin, 886 F.2d

1043, 1046 (8th Cir. 1989) (citing Goney v. dark, 749 F.2d 5, 7

(3d Cir. 1984)). “[Plroviding a conplete de novo determ nation
where only a general objection to the report is offered would
undermne the efficiency the nmmgistrate system was neant to
contribute to the judicial process.” Goney, 749 F.2d at 7.

Habeas relief nmay not be granted by a federal court on a
claim that has been decided on the nmerits in state court unless
t hat adj udi cati on:

(1) resulted in a decision that was contrary

to, or involved an unreasonable application

of, <clearly established Federal Ilaw, as

determ ned by the Suprene Court of the United

States; or (2) resulted in a decision that was

based on an unreasonabl e determ nation of the

facts in light of the evidence presented in

the State court proceeding.
28 U.S.C. 8§ 2254(d)(1)-(2). A decisionis contrary to federal |aw
when it is opposite to the Suprenme Court’s concl usion on a question
of law, or different from the Court’s conclusion on a set of

mat eri ally indistinguishable facts. WIlianms v. Taylor, 529 U. S.

362, 379 (2000). An *“unreasonable application” is one that,



“eval uated objectively and on the nerits, resulted in an outcone
t hat cannot reasonable be justified under existing Suprene Court

precedent,” Janes v. Bowersox, 187 F.3d 866, 869 (1999) (quoting

Long v. Hunphrey, 184 F.3d 758, 760 (8th Cr. 1999)), or that

unreasonably refuses to extend a legal principle to a new context

where it should apply, Carter v. Kema, 255 F.3d 589, 592 (8th G r.

2001). A state court’s factual findings are presuned to be

correct. 28 U S.C 8 2254(e)(1); Witehead v. Dormre, 340 F.3d

532, 536 (8th Cr. 2003). Cl ear and convincing evidence that
factual findings |ack evidentiary support is required to overcone
that presunption. |d.
Petitioner’s (bjections

Petitioner objects to the magistrate’s anal ysis of each
of the ten grounds for relief. The Court wll review each
obj ection according to the standard set out above.
Gounds 7, 8, 9, and 10

In Gounds 7, 8, 9, and 10 petitioner asserts that he
recei ved i neffective assi stance of counsel when hi s post-conviction
counsel failed to pursue several clains in petitioner’s anended
motion for post-conviction relief. The nmagistrate’s report
recommends denial of these grounds, finding that the grounds are
not cogni zabl e because post-conviction counsel’s ineffectiveness
cannot provide the basis for habeas relief under 28 US.C 8

2254(i). In his objections to the magi strate’s report, petitioner



argues that the magistrate erred in failing to recognize case | aw
inthe Eighth Grcuit allowng clains of ineffective assistance of
post-conviction counsel in circunstances  of abandonnment .

Petitioner cites Shands v. Purkett, 211 F.3d 1077 (8th G r. 2000),

Wite v. Bowersox, 206 F.3d 776 (8th Gr. 2000), and Mck v.

Caspari, 92 F.3d 637 (8th Cr. 1996), to support his argunment. The
Court will conduct a de novo review of petitioner’s specific
obj ection on this issue.

“I't is well settled that ‘[t]here is no constitutiona

right to an attorney in state post-conviction proceedings.’” Mck,

92 F.3d at 640 (quoting Coleman v. Thonpson, 501 U S. 722, 752
(1991)). Consequently, “a petitioner cannot claimconstitutionally
i neffective assi stance of counsel in such proceedings.” I1d. This
rule is codified in the federal habeas statute: “The
i neffectiveness or inconpetence of counsel during Federal or State
col l ateral post-conviction proceedings shall not be a ground for
relief in a proceeding arising under section 2254.” 28 U S.C 8§
2254(i). Despite petitioner’s argunent to the contrary, Shands,
Wiite, and Mack, do not provide an exceptionto this rule. Because
petitioner has no constitutional right to effective post-conviction
counsel, his post-conviction counsel’s abandonnent of certain
claims cannot provide himwth any relief. Thus, the magistrate
did not error in finding that petitioner’s Gounds 7, 8, 9, and 10
are not cogni zabl e.

To the extent that petitioner’s pro se argunents can be
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liberally construed to assert abandonnent as an excuse for
procedural default of the underlying clainms in Gounds 7, 8, 9, and
10, in that the state circuit court erred when it found that he had
failed to show that his post-conviction relief counsel abandoned

him this argunent fails. See demons v. Delo, 124 F. 3d 944, 947

(8th Cr. 1997) (stating that om ssion of issues from post-
convi ction notion by post-conviction counsel “cannot be ‘cause’ to

excuse a procedural default”); see also Schleeper v. G oose, 36

F.3d 735, 737 (8th Gir. 1994); Jolly v. Ganmon, 28 F.3d 51, 54 (8th

Cr. 1994); Nolan v. Arnontrout, 973 F.2d 615, 616-17 (8th G

1992). Furthernore, to the extent that petitioner’s pro se
argunents can be liberally construed to claimthat the state court
erred in finding that his post-conviction counsel did not abandon

him this argunment also fails. See Schl eeper, 36 F.3d at 737

(hol ding that “[a] federal court may not re-examne a state court’s

interpretation and application of state law); Smth v. Lockhart,

882 F. 2d 331, 334 (8th Cir. 1989) (finding no due process violation
where petitioner “alleged violation of a state rule concerning
post - convi ction proceedings, an area in which a defendant is not
necessarily afforded constitutional protections”).
G ound 1

In Gound 1, petitioner asserts that the trial court
erred in overruling his notion to declare his wife to be

i nconpetent to testify, in violation of the Fourteenth Amendnent.

10



H s specific objection to the magistrate’ s report, reconmendi ng
denial of this ground, is that the magistrate’ s recomendation

conflicts wwth the Eighth CGrcuit’s opinionin Newton v. Kema, 354

F.3d 776 (8th Gr. 2004). Thus, the Court will conduct a de novo
review of Gound 1 as it relates to Newt on.

In Newton, the habeas petitioner clained that the
M ssouri trial court erred in finding a wtness conpetent to
testify. 354 F.3d at 782. The M ssouri Court of Appeals upheld
the trial court’s finding. 1In the federal habeas proceeding, the
district court denied the claim holding that the petitioner had
not pled a constitutional violation or shown why the state trial
court’s decisions were contrary to, or an unreasonabl e application
of, clearly established federal |aw as determ ned by the Suprene
Court. The Eighth Grcuit held that “[t]he district court’s
conclusion was quite clearly correct.” 1d. at 783.

As in Newon, the Mssouri courts’ resolution of
petitioner’s conpetency notion were based entirely on state |aw.
The trial court applied state law in finding petitioner’s wfe
conpetent, and the appellate court applied state | aw in uphol di ng
t hat deci si on.

I n conducting habeas review of a state court conviction
under 8 2254, the Court is “limted to deciding whether a
conviction violated the Constitution, laws, or treaties of the

United States.” Estelle v. MQiire, 502 U S. 62, 67 (1991). This

limtation prevents the Court from reexamning state-court
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determ nations on state-law questions. Id. “A state court’s
evidentiary rulings can formthe basis for federal habeas relief
under the due process clause only when they were so conspi cuously
prejudicial or of such magnitude as to fatally infect the trial and

deprive the defendant of due process.” Bounds v. Delo, 151 F.3d

1116, 1119 (8th Gr. 1998) (quoting Parker v. Bowersox, 94 F.3d

458, 460 (8th Cir. 1996)).

As in Newton, petitioner fails to plead a constitutional
violation arising out of this state-law evidentiary ruling. Wile
he argues that the state courts’ rulings were wong and generally
cites the Fourteenth Anmendnent, he does not argue that the alleged
errors fatally infected the trial so as to deprive him of due
pr ocess. Furthernore, the Suprenme Court case petitioner cites

Putnamv. United States, 162 U. S. 687 (1896), is inapposite. The

Put nam hol di ng cited by petitioner concerns the proper use of prior
statenents in examning a witness, not the nental conpetency of
W tnesses. 1d. at 691-707.

In sum petitioner has not shown why the state courts’
decisions finding his wife conpetent to testify “were contrary to,
or an unreasonabl e application of, clearly established federal |aw
as determned by the Suprene Court.” Newt on, 354 F.3d at 783
Furthernore, the state courts’ decisions were not based on an
unreasonabl e determination of the facts in light of the evidence.
Accordingly, the Court wll overrule petitioner’s objection and
adopt the magistrate’s report and recomendation as to G ound 1.
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G ound 2

In Gound 2, petitioner asserts that he was denied a fair
trial when the trial court allowed the prosecution to voir dire on
the issue of a witness’s imunity fromprosecution in exchange for
truthful testinony. Petitioner objects to the nmagistrate’ s report
and recommendati on, arguing that the state court’s rejection of the
argunment asserted in Gound 2 was contrary to or an unreasonable

application of Darden v. Winwight, 477 US 168 (1986).

Specifically, he argues that the prosecutor’s questioning anounted
to i nproper vouching that so infected the trial wth unfairness as
to make the resulting conviction a denial of due process. Thus,
the Court will conduct a de novo review of Gound 2 as it relates
to Darden and the issue of inproper vouching.

I n Darden, the Suprenme Court indicated that in a 8§ 2254
habeas case involving an allegation of inproper remarks by a
prosecutor during closing argunment, “[t]he relevant question is
whet her the prosecutors’ comments ‘so infected the trial wth
unfairness as to make the resulting conviction a denial of due

process.’” 1d. at 181 (quoting Donnelly v. DeChristoforo, 416 U. S.

637 (1974)). The prosecutors’ comrents in Darden “inplied that the
death penalty would be the only guarantee against” defendant
commtting a simlar nurder in the future, referred to the
def endant as an “animal,” and refl ected the prosecutor’s enotional

reaction to the case. 1d. at 180. Under the facts presented in
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Darden, the Suprene Court found that the prosecutors’ comrents did
not deprive the defendant of a fair trial. 1d. at 182-83.

The M ssouri courts’ decisions in this case are not
contrary to or an unreasonable application of the Suprene Court’s
decision in Darden, which is distinguishable because it involved
al l egedly inproper coments during closing argunents, not alleged
i nproper vouching. Furthernore, the Court finds that petitioner’s
claim |l acks nerit because the prosecution’s referral to wtness
immunity during voir dire did not so infect the trial wth

unfairness as to make the resulting conviction a denial of due

process. See United States v. Otiz, 315 F.3d 873, 895-96 (8th
Cr. 2002) (holding that voir dire inquiry into use of inmunized
testinmony was within the broad discretion afforded to trial courts

conducting voir dire); see also United States v. Roundtree, 534

F.3d 876, 880-81 (8th Cir. 2008); United States v. Plum ey, 207

F.3d 1086, 1093-94 (8th G r. 2000). Accordingly, the Court wll
overrule petitioner’s objection and adopt the nagistrate’ s report
and recommendation as to G ound 2.
G ound 3

In Gound 3, petitioner asserts that the trial court
erred in allowng the prosecution to introduce Craig Suddoth’s
prior inconsistent statenments when Suddoth refused to testify at
trial. Petitioner objects to the magistrate’s finding that, if the

trial court’s evidentiary rulings were erroneous, they were not so
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conspi cuously prejudicial as to inplicate the Due Process C ause.

Thus, the Court will conduct a de novo review of Gound 3 as to
this finding.
As previously stated, the Court is “limted to deciding

whet her a conviction violated the Constitution, |aws, or treaties
of the United States,” Estelle, 502 U S at 67-68. Thus, the
Court generally cannot reexam ne state-court determ nations on
state-law questions, id., but, “[a] state court’s evidentiary
rulings can formthe basis for federal habeas relief under the due
process cl ause only when they were so conspi cuously prejudicial or
of such magnitude as to fatally infect the trial and deprive the
def endant of due process.” Bounds, 151 F.3d at 1119 (quoting
Parker, 94 F.3d at 460).

Havi ng conducted a de novo review of the record, the
Court agrees with the magistrate’ s conclusion that, even assum ng
the trial court’s evidentiary rulings were erroneous, they were not
so prejudicial as to inplicate due process. Petitioner was given
the opportunity to extensively cross-exam ne Suddoth regardi ng t he
statenments, and Suddoth’s behavior on the witness stand in regard
to his prior statenments only enhanced petitioner’s ability to
i npeach his credibility. Accordingly, the Court wll overrule
petitioner’s objection and adopt the nmmgistrate’s report and

recomendation with respect to Gound 3.
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G ound 4

In Gound 4, petitioner asserts that the trial court
erred in allowng the prosecutor’s closing argunent that petitioner
had not presented any evidence that he was “not guilty.”
Petitioner objects to the magistrate’s finding that there was an
abundance of evidence pointing to petitioner’s guilt, such that the
prosecutor’s few inproper coments did not render petitioner’s
conviction a denial of due process. Thus, the Court wll conduct
a de novo review of Gound 4 as to this finding.

Havi ng conducted a de novo review of the record, the
Court agrees with the nmagistrate’s conclusion that the state
court’s decision was not contrary to or an unreasonabl e application
of federal |aw. Furthernore, the Court agrees wth the magi strate
that there was sufficient evidence of petitioner’s guilt, such that
any unfairness of the prosecutor’s brief coments did not infect
the trial with enough unfairness to render petitioner’s conviction
a denial of due process. Accordingly, the Court wll overrule
petitioner’s objection and adopt the nmmgistrate’s report and
recomendation with respect to G ound 4.
G ounds 5 and 6

In Gounds 5 and 6, petitioner asserts that he received
i neffective assistance of trial counsel. To prevail on a clai mof
i neffective assistance of counsel, petitioner nust show that his

counsel s performance was deficient as a matter of constitutiona
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law and that petitioner was prejudiced by the deficient

performance. Strickland v. WAshington, 466 U S. 668, 687 (1984).

A constitutionally deficient performance is one that falls “outside
the wi de range of professionally conpetent assistance.” 1d. at
690. A defendant is prejudiced by deficient performance if “there
is a reasonabl e probability that, but for counsel’s unprof essional
errors, the result of the proceeding would have been different.”
Id. at 694. “There is a strong presunption that counsel’s

strategic choices were reasonable.” Forsyth v. Ault, 537 F.3d 887,

891 (8th Gr. 2008) (citing MGurk v. Stenberg, 163 F.3d 470, 473

(8th Cr. 1998)). Inrejecting petitioner’s ineffective assi stance
of counsel clains in this case, the state trial court and the
M ssouri Court of Appeals applied Mssouri cases that apply the

sane standard as the Strickland standard set forth above.

Accordingly, the Court wll defer to the state court’s decision
unl ess the decision was contrary to or an objectively unreasonabl e

application of Strickland. See Early v. Packer, 537 US 3, 7

(2002) (per curiam; Cox v. Burger, 398 F.3d 1025, 1030 (8th Cr

2005); see also Mddleton v. MNeil, 541 U S. 433, 436 (2004);

Wllianms v. Taylor, 529 U S. 362, 379 (2000).

In Gound 5, petitioner asserts that his trial counse
was ineffective inasmuch as his counsel failed to object when the
prosecutor referred to a previous mstrial while examning a
W t ness. H's specific objection to the magistrate’'s report,
recommendi ng deni al of this ground, contends that the nmagistrate’s
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decision conflicts with Burns v. Ganmmon, 260 F.3d 892 (8th Gr.

2001), and Murray v. Carrier, 477 U S. 478 (1986). Petitioner asks

the Court to consider his clai munder these cases. Thus, the Court
w |l conduct a de novo review of Gound 5 in regard to Burns and
Mirray.

In Burns, the Eighth Grcuit found a counsel’s failure to
object to a prosecutor’s statenent during closing argunent to be

ineffective assistance of counsel wunder Strickland when the

prosecut or suggested that the defendant be nore severely punished
for putting a rape victim through the ordeal of testifying at
trial. 260 F.3d at 896-98. The court reasoned that failure to
object to this statenent infected the trial with constitutiona

error because the prosecutor’s statenment attenpted to use the
defendant’ s exercise of his constitutional rights to a jury trial

and to confront witnesses against him 1d. at 897. |In Murray, the
Suprenme Court addressed “whether a federal habeas petitioner can
show cause for a procedural default by establishing that conpetent
def ense counsel inadvertently failed to raise the substantive claim
of error rather than deliberately withholding it for tactical

reasons.” 477 U. S. at 481-82.

As stated above, petitioner asserted this failure-to-
obj ect argunent in his post-conviction notion in state court. The
state court concluded that petitioner was not prejudiced by his
trial counsel’s failure to object. This conclusionis entitled to
deference under the statutory standard of review that applies to
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concl usi ons reached by state courts.

The Court has carefully reviewed the record in this
matter and finds that the state court’s decision to deny Gound 5
was not based on an unreasonable determnation of the facts in
light of the evidence presented in the state court proceeding, 28
US C 8§ 2254(d)(2), and the determ nation was not contrary to or
an unr easonabl e application of clearly established federal |aw, 28
US C 8§ 2254(d)(1). The Burns case is distinguishable. In that
case, the prosecutor’s inproper comments explicitly attenpted to
use the petitioner’s exercise of constitutional rights against him
The al |l egedly i nproper comments cited by petitioner did not use his
exercise of constitutional rights against him The allusion to a
prior mstrial in a question that went unanswered and was qui ckly
replaced by an alternate question did not infect petitioner’s trial
with constitutional error. The Miurray case is conpletely
i napplicable because petitioner’s claim was not procedurally
def aul t ed. In conclusion, Gound 5 fails and petitioner’s
objection will be overruled because the state court properly
determ ned that petitioner was not prejudiced by his counsel’s
performance in not objecting to the prosecutor’s question, and the
Court will adopt the magistrate’s analysis of this issue.

In Gound 6, petitioner asserts that his trial counse
was i neffective i nasmuch as he failed to object to the prosecutor’s
definition of “deliberation” in closing argunent. H s specific
objection to the magistrate’s report, recommendi ng denial of this
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ground, contends that the magistrate’s decision conflicts wth

Copel and v. Washington, 232 F.3d 969 (8th Cir. 2000). Thus, the

Court will conduct a de novo review of Gound 6 in regard to
Copel and.

I n Copel and, the Eighth Circuit found an i nproper cl osing
argunment during the penalty phase of the trial to reach the |evel
of constitutional error when the prosecutor referred to facts not
in evidence, drew a conparison to violent drug gangs, and nade
personal references to his and the defense attorney’s sons, such
that the argunment would result in “nob justice” rather than
reasoned deliberation. [d. at 975. Wth regard to the guilt phase
in Copeland, the Eighth Grcuit found no constitutional error when
the prosecutor stated that the case was the strongest case for a
finding of “deliberation” and the worst crinme as had ever existed
in Mssouri. 1d. The court reasoned that, although the remarks
were highly inproper, the result woul d not have been any different
because of the strong evidence of the defendant’s guilt. [d.

As stated above, petitioner asserted this failure-to-
obj ect argunent in his post-conviction notion in state court. The
state court concluded that petitioner was not prejudiced by his
trial counsel’s failure to object. This conclusionis entitled to
deference under the statutory standard of review that applies to
concl usi ons reached by state courts.

The Court has carefully reviewed the record in this
matter and finds that the state court’s decision to deny G ound 6
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was not based on an unreasonable determnation of the facts in
light of the evidence presented in the state court proceeding, 28
US C 8§ 2254(d)(2), and the determ nation was not contrary to or
an unreasonabl e application of clearly established federal |aw, 28
US C 8§ 2254(d)(1). Furthernore, the magi strate’s recomrendati on
does not conflict with Copeland. As in Copel and, even assum ng
that the prosecutor’s argunents regardi ng the deliberation el enent
were i nproper, there was sufficient evidence of petitioner’s guilt
that any prejudice caused by the prosecutor’s argunent was not
significant enough to <create a constitutional error. I n
conclusion, Gound 6 fails and petitioner’'s objection will be
overruled because the state court properly determned that
petitioner was not prejudiced by his counsel’s performance in not
objecting to the prosecutor’s argunent, and the Court w |l adopt
the magi strate’s analysis of this issue.
Concl usi on

This Court has reviewed the record, the petition, the
magi strate judge's report and recommendation, and petitioner’s
obj ections thereto. The Court finds that the report and
recomendation sets forth a correct analysis of the issues raised
in the petition. Petitioner’s objections to the report and
recommendation are without nmerit and are denied in their entirety,
and the Court will adopt the report and recommendation of the

magi strate judge. Accordingly,
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| T | S HEREBY ORDERED t hat petitioner’s objections to the
report and recommendation [Doc. #25] are overrul ed.

| T IS FURTHER ORDERED t hat the magi strate judge’'s report
and recommendati on [Doc. #20] is hereby accepted and adopt ed.

| T 1S FURTHER ORDERED t hat the petition of Reginald Ki bby
for a wit of habeas corpus under 28 U S.C. § 2254 [Doc. #1] is
deni ed.

| T |S FURTHER ORDERED that no certificate of

appeal ability shall be issued.

Dated this 29t h day of Decenber, 2010.

[s/ Donald J. Stohr
UNI TED STATES DI STRI CT JUDGE
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