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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

| VAN N. KONSTANTI NOVI CH,
Pl aintiff,
V. No. 4:07-CV-1139-JCH

DEPARTMENT OF HEALTH AND HUMAN
SERVI CES, et al.

N N N N N N N N N N

Def endant s.

VEMORANDUM AND ORDER

This matter is before the Court upon the application of Ivan
N. Konstantinovich for |leave to comence this action wthout
prepaynment of the filing fee pursuant to 28 U S.C. 8§ 1915. Upon
consideration of the financial information provided with the
application, the Court finds that the applicant is financially
unable to pay any portion of the filing fee. As a result,
plaintiff will be granted |leave to proceed in forma pauperis
pursuant to 28 U.S.C. § 1915.

28 U.S.C. § 1915(e)

Pursuant to 28 U.S.C. 8 1915(e)(2)(B), the Court may dism ss
a conplaint filed in forma pauperis if the action is frivolous,
mal i cious, fails to state a clai mupon which relief can be granted,
or seeks nonetary relief against a defendant who is immune from
such relief. An actionis frivolous if “it |lacks an arguabl e basis
inether lawor in fact.” Neitzke v. Wllianms, 490 U S. 319, 328
(1989). An action fails to state a claimupon which relief can be

granted if it appears beyond doubt that the plaintiff can prove no
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set of facts in support of his claimwhich would entitle himto
relief. Conley v. G bson, 355 U S. 41, 45-46 (1957).

In reviewing a pro se conplaint under 8 1915(e)(2)(B), the
Court must give the conplaint the benefit of a |ibera
construction. Hai nes v. Kerner, 404 U.S. 519, 520 (1972). The
Court nust also weigh all factual allegations in favor of the
plaintiff, unless the facts alleged are clearly basel ess. Denton
v. Hernandez, 504 U.S. 25, 32-33 (1992); Scheuer v. Rhodes, 416
U.S. 232, 236 (1974).

The Conpl ai nt and Suppl enent s

Li berally construing the conplaint, plaintiff is challenging
t he amount of his Social Security benefits. Plaintiff clains that
t he ampbunt due and owing to himis $1,014; however, the amount he
received was only $909. Plaintiff states that "this matter is in
appeal at the Social Security Adm™

Because plaintiff has not exhaust ed hi s avai |l abl e
adm ni strative renedies, a prerequisite to seeking judicial review
relative to the paynent of social security benefits, the instant
action is legally frivolous. See 42 U S.C. 8 405(g). Moreover
the Court notes that the proper party-defendant woul d be M chael J.
Astrue, Comm ssioner of Social Security. See Social Security
| ndependence and Program | nprovenents Act of 1994, Pub.L.No. 103-
296, § 106(d).
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Accordi ngly,

| T IS HEREBY ORDERED that plaintiff’'s notion to proceed in
forma pauperis [Doc. #2] is GRANTED.

| T IS FURTHER ORDERED that the Cerk shall not issue process
or cause process to i ssue upon the conpl aint, because the conpl ai nt
is legally frivolous and/or fails to state a claim upon which
relief can be granted. See 28 U . S.C. 8 1915(e)(2)(B).

IT IS FURTHER ORDERED that plaintiff’s notion to appoint
counsel [Doc. #4] is DEN ED as noot.

An appropriate order of dismssal shall acconpany this

Menor andum and Or der.

Dated this 27th day of June, 2007.

/[s/Jean C. Hanilton
UNI TED STATES DI STRI CT JUDGE




