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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

ELMER D. MANSFI ELD, )
)
Plaintiff, )
) No. 4:07CVv1408 FRB
)
v )
)
JAMES W STANLEY JR and )
THE STANLEY LAWFIRM P. A, )
)
Def endant s. )

MEMORANDUM AND ORDER

Presently before this Court is the notion of defendants
James W Stanley, Jr. and the Stanley LawFirm P.A ("“defendants”)
for sunmary judgnent (Docket No. 11/filed February 8, 2008). This
is adiversity action, and this Court’s jurisdiction |lies under 28
US C § 1332. All matters are pending before the undersigned
United States Magistrate Judge, with consent of the parties,
pursuant to 28 U.S.C. 8§ 636(c).
| . Procedural Background

Plaintiff Elmer D. Mansfield (“plaintiff”), aresident of
Benton, M ssouri, filed his one-count Conplaint on August 7, 2007,
al | egi ng professional negligence against defendants, residents of
Arkansas, stemm ng fromdefendants’ representation of himin a case
concerning certain veterans’ benefits. Specifically, plaintiff

wi shed to appeal an adverse decision by the Board of Veterans
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Appeals (“BVA’) to the United States Court of Veterans Appeals
(“Court of Veterans Appeals”). Plaintiff had previously been
receiving “service connection” benefits for 60%of his back, which
was attributed to his service-related knee condition. These
benefits were reduced when a subsequent nedical exam nation
revealed that only 10% of plaintiff’s back disorder was
attributable to his service-related knee di sorder.

Quoting directly fromthe Conplaint, plaintiff alleges as
fol |l ows:

a. The Defendants failed to file an appea

of a denial of Veterans Benefits or a

reduction of Veterans Benefits and ratings

within the appropriate time at the correct

appeal address.

b. The Defendants failed to marshal evidence,

suppl enent the record, provi de nedical

opinions and findings as to the disability of

the Plaintiff in his knees and back that were

servi ce connect ed.

c. If an appeal was taken fromthe decision of

the Department of Veterans Affairs, but the

appeal was never perfected. As a result,

what ever benefits M. Mansfield woul d have had

fromthat date he did not get, and until such

time as he appealed it on his own and

reinstated that, he did not get any benefits.

(sic).

(Docket No. 1/filed August 7, 2007).

Def endants now nove this Court for sumrary judgnent
claimng there are no genuine issues of material fact and they are
entitled to judgnent as a matter of law attaching nunerous

exhibits in support.



On March 5, 2008, plaintiff filed a notion requesting an
extension of tinme, until July 15, 2008, to respond to defendants’
nmotion for summary judgnent. (Docket No. 15.) As part of his
rationale, plaintiff indicated that extra tinme was needed to all ow
himto nane his expert wi tness, and then for defendants to depose
such w t ness. On March 6, 2008, this Court granted plaintiff’s
not i on. (Docket No. 17.) To date, plaintiff has not naned an
expert witness, and has filed nothing in response to defendants’
nmotion for summary judgnent.

In the instant notion, defendants argue that plaintiff
cannot establish the elenents required under Mssouri law to
recover in a legal mal practice case because he cannot denonstrate
that he would have prevailed in the underlying case but for
def endants’ all eged negligence. As noted above, plaintiff has
filed no response.

1. Legal Analysis

A. Summary Judgnent St andard

Pursuant to Rul e 56(c), Federal Rules of Civil Procedure,
summary judgnent shall be rendered “if the pl eadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact, and that the noving party is entitled to a

judgnent as a matter of law.” Anderson v. Liberty Lobby, Inc., 477

US 242 (1986). The novant bears the burden of proving

entitlement to judgnent as a matter of |aw, and the Court nust view
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all facts and inferences in the |light nost favorable to the non-

nmovant . Celotex Corp. v. Citrate, 477 U S 317, 323 (1986);

Mat sushita Elec. Indus. Co. v. Zenith Radio, 475 U S. 574, 587

(1986). Once the novant has denonstrated the absence of disputed
material facts, the burden shifts to the adverse party to
denonstrate that genuine issues for trial remain. Anderson, 477
U S at 249. There is no genuine issue for trial unless there is
sufficient evidence favoring the non-noving party for a jury to
return a verdict for that party. 1d. The non-novant may not rest
upon the pleadings, but nust rebut the notion with affidavits or
ot her adm ssi ble evidence. Celotex, 477 U S. at 324.

As noted, supra, plaintiff filed no response to
defendants’ notion. According to Local Rule 7-4.01(E) (E.D. M.
2004), “All matters set forth in the statenent of the novant shal
be deened admtted for purposes of summary judgnent unless

specifically controverted by the opposing party.” Reasonover V.

St. Louis County, M., 447 F.3d 569, 579 (8th Cr. 2006) (district

courts have broad discretion to set filing deadlines and enforce
| ocal rules; district court did not abuse its discretion when it,
after working with the parties regarding the filing schedul e,
deened as admtted the facts asserted in a notion for sunmary
j udgnment where there was no response fromthe non-novant); Ridpath

v. Pederson, 407 F.3d 934, 936 (8th Cr. 2005). Even so, if the

nmoti on and supporting docunentation do not establish that there is

no genui ne question of material fact, the notion nmust be denied
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even in the absence of a response. Heath v. John Morrell & Co.

768 F.2d 245, 249 (8th Gir. 1985).

A. Evi dence Before the Court

Viewed in the light nost favorable to plaintiff, the
uncontroverted facts, taken from defendants’ statenent of
undi sputed facts in their notion for summary judgnent and the
supporting docunentation (Docket No. 11-1 through 11-16), herein
deened admtted, are as follows. In Septenber of 1996, physician
R Waltrip, MD., issued a Veterans Admnistration (“VA")
exam nation report, opining that plaintiff’s service-connected
bilateral knee disabilities contributed to a work-related back
di sorder. Therein, Dr. WAltrip did not address whether all or only
part of plaintiff’s back disability was contributed to or caused by
plaintiff's service-connected knee disability, and offered no
opi ni on regardi ng what percentage of plaintiff’s back disability
was attributable to his service-related knee disability.

On or about OCctober 16, 1996, the St. Louis Regiona
Ofice of the Departnent of Veterans Affairs (“RO) granted
plaintiff service connection benefits for 60% of his back
condition, effective as of July 24, 1996.

Plaintiff underwent another VA nedical examnation in
June of 1997. That exam ner issued an opinion on August 6, 1997,
opining that plaintiff’s back condition was only m|dly exacerbated
by his knee condition, specifically stating that plaintiff’'s

service-rel ated knee condition accounted for only 10% of his back
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condition. On or about Septenber 8, 1997, the RO issued a rating
decision proposing a reduction of the rating for plaintiff’s
“service related” back disability from60%to 10% Plaintiff was
advi sed of the proposal, and of the subsequent decision of the RO
effective February 1, 1998, that plaintiff’'s rating for the
servi ce-connected back disability was reduced from60%to 10%

On Septenber 25, 1998, the Veterans Service Center
certified plaintiff’s appeal to the BVA of the foregoing rating
decisions. The record presented to the BVA contai ned no nedi cal
opi nion contradicting the August 6, 1997 exam ner’s opinion that
only 10%of plaintiff’s back disability was caused or aggravated by
plaintiff’s service-rel ated knee disability.

On Septenber 3, 1999, the BVA denied plaintiff’s appeal
of the RO s decision to reduce the evaluation of his service-
connected back condition from 60% to 10% In support of its
deci sion denying plaintiff’s appeal, the BVAcited to the August 6,
1997 exam ner’s opinion as the nost recent VA exam nation report
that only 10%of plaintiff’s back synptons were due to his service-
connected knee disability, and further indicated that it had
anal yzed that nedical opinion according to the diagnostic code
referable to the evaluation of plaintiff’'s alleged disability, 38
C.F.R 8 4.71a, D agnostic Code 5293. (Docket No. 11-14 at 9.)

In Decenber 1999, plaintiff retained defendants as his
attorneys to represent himin the underlying matter. During his

deposition in the instant case, plaintiff repeatedly testified
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that he did not intend for defendants to pursue an appeal of the
BVA decision with respect to the evaluation of plaintiff’'s knee
disabilities. Plaintiff also testified that he never obtained a

medi cal opinion that his back condition was nore than 10% servi ce-

rel at ed.

1. Legal Analysis

In this diversity action, this Court applies Mssouri’s
substantive law, and federal procedural |aw. Erie R Co. .

Tonpkins, 304 U S. 64 (1938) (federal court sitting in diversity
must apply the forum state’'s substantive law, and federal

procedural law); see also Wnthrop Resources Corp. v. Stanley

Works, 259 F.3d 901, 904 (8th Cir. 2001).

In Mssouri, a plaintiff pursuing a claim for |[egal
mal practice nust establish four elenents in order to prevail at
trial. Those elenents are: (1) the existence of an attorney-client
relati onshi p (which defendants herein admt); (2) either negligence
or breach of contract by the defendant; (3) such negligence or
breach of contract was the proxi mate cause of plaintiff’s damages;

and (4) plaintiff was danmaged. State ex rel. Selinmanovic V.

D erker, 246 S. W 3d 931, 933 (M>. 2008); Klenme v. Best, 941 S. W 2d

493, 495 (Mb. banc 1997). To prove danmages, the plaintiff nust
prove that, but for the attorney’s wongful conduct, the result in
the underlying proceeding would have been different. Mogl ey V.
Flemi ng, 11 S.W3d 740, 747 (Mb. Ct. App. 1999) (citing Egan v.
Craig, 967 S.W2d 120, 124 (M. Ct. App. 1998)).
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A. Plaintiff's Caim that Defendants Failed to WMarshal
Suppl enental Evidence for Plaintiff’'s Appeal to the Court
of Veterans Appeals

Plaintiff alleges that defendants were negligent by not
mar shal i ng evi dence to suppl enment the record for his appeal of the
BVA' s decision to the Court of Veterans Appeals. 1In their notion
for summary judgnment, defendants argue that plaintiff cannot
prevail, inasmuch as he cannot prove that, but for defendants’
al | egedly wrongful conduct, the result of the underlying proceeding
woul d have been different. In support, defendants argue that,
because they did not begin representing plaintiff until after the
BVA' s decision, any evidence they could have gathered woul d have
necessarily post-dated such deci sion, and woul d t heref ore have been
i nadm ssible as a matter of |law. The undersi gned agrees.

As a matter of |law, evidence obtained since the BVA' S
deci sion could not be made part of the record on appeal before the

Court of Veterans Appeals. Hartog v. Derw nski, 2 Vet. App. 194

(1992).! In Hartog, appellant sought to introduce evidence to the
Court of Veterans Appeals that had not been considered by the BVA
because his representative had failed to submt it. 1d. The court
noted t hat revi ew of BVA deci sions by the Court of Veterans Appeal s
was statutorily restricted to the record of proceedi ngs before the
Secretary and the BVA Id. (citing 38 U S.C. 8§ 7252(b)). The

court noted that, while such evidence may be submtted to a

1Unl ess otherwi se indicated, citations are to the United States Court of
Vet er ans Appeal s.
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regional VA office in an attenpt to reopen a former claim it may
not be nade part of the record before the Court of Veterans

Appeals. |d.; see also G een v. Derwinski, 1 Vet. App. 121 (1991)

(even though appellant’s sel f-diagnosis of his condition may have
been probative evidence, the Court of Veterans Appeals was
precluded from addressing it because it was not in the record of

the proceedings before the BVA); Rogozinski v. Derw nski, 1 Vet.

App. 19 (1990) (nedical records which had not been proffered to the
BVA at thetine it rendered its decision were precluded fromreview
by the Court of Veterans Appeal s because they were not part of the
proceedi ngs before the Adm nistrator and BVA under 38 U S . C 8§
4052(b)) .

Because defendants did not begin representing plaintiff
until after the BVA' s decision, they cannot be found negligent for
failing to gather additional evidence to present to the Court of
Vet erans Appeal s, inasmuch as the Court of Veterans Appeals woul d
have been prohibited from considering such evidence. Based upon
the undi sputed material facts, the only evidence before the BVA
concerning the percentage of plaintiff’s back disability deened
attributable to his service-related knee disorder was the
af orenenti oned August 6, 1997 report. Therefore, as a matter of
law, even if the defendants had marshal ed additional evidence
supporting plaintiff’s clainms and submtted such evidence to the
Court of Veterans Appeals, such evidence would not have been
considered inasnmuch as it was not part of the record before the
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BVA.

The record before this Court contains no evidence which
would allow a jury to return a verdict in plaintiff’s favor,
i nasmuch as he cannot establish the elenents of |egal malpractice
as such is defined under Mssouri law. Considering the admtted
facts in light of the relevant law, the undersigned finds that,
based upon the nerits, the defendants’ notion for summary judgnent
establishes that there is no genui ne question of material fact, and
defendants are entitled to judgnent as a matter of |aw on the issue
of whether they were negligent in failing to marshal evidence to
present to the Court of Veterans Appeals.

A Plaintiff’s Caim that Defendants Failed to Appeal or

Perfect his Appeal of the BVA Decision to the Court of
Vet er ans Appeal s

In his Conplaint, plaintiff al so contends that defendants
were negligent inasnmuch as they “failed to file an appeal of a
deni al of Veterans Benefits or a reduction of Veterans Benefits and
ratings within the appropriate tinme at the correct appeal address.”
(Docket No. 1 at 2.) As noted, supra, in their statenment of
undi sputed facts and in their notion for summary judgnent,
defendants allege that plaintiff testified during his deposition
that he never intended for defendants to pursue an appeal of the
BVA decision wth respect to the evaluation of his knee
disabilities. Defendants attach a copy of plaintiff’s deposition
to this effect. (Docket No. 11-16.) Defendants argue that the
BVA'S determnation that plaintiff’s back condition was only 10%
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servi ce-connected was a finding of fact and, because the Court of
Vet er ans Appeal s applies a highly deferential standard to the BVA' s
findings of fact, an appeal of the BVA decision wuld have been
unsuccessful . Defendants concl ude that, because plaintiff would be
unable to prove that he would have prevailed on appeal but for
def endants’ al |l eged negligence, he woul d be unable to state a cause
of action for l|legal nmalpractice as such is defined in Mssouri
The under si gned agrees.

Again, in Mssouri, to prevail on a claim of |[egal

mal practice, plaintiff nust denonstrate, inter alia, that the

attorney’s alleged negligence was the proximate cause of

plaintiff’'s damages, State ex rel. Selimanovic, 246 S.W3d at 933;

Klenme, 941 S.W2d at 495, and that, but for such negligence, the
result in the underlying proceeding would have been different.
Mogl ey, 11 S.W3d at 747.

As defendants correctly note, the BVA's finding that
plaintiff’s back condition was only 10% related to his service-
rel ated knee disability is a finding of fact, and woul d have been
entitled to a very deferential standard of review in the Court of
Vet erans Appeals. “Afinding of service connection is a finding of
fact reviewed under the “clearly erroneous” standard of review set

forth in 38 U S.C. 8 7261(a)(4).” Dalton v. Nicholson, 21 Vet.

App. 23, 36 (2007) (citing Russo v. Brown, 9 Vet. App. 46, 50

(1996) and Swann v. Brown, 5 Vet. App. 229, 232 (1993)). “A

factual finding ‘is “clearly erroneous” when although there is

-11-



evi dence to support it, the reviewing court on the entire evidence
is left wwth the definite and firmconviction that a m stake has
been commtted.’” Dalton, 21 Vet. App. at 26 (citing Hersey v.

Derw nski, 2 Vet. App. 91, 94 (1992) (quoting United States v. U. S

Gypsum Co., 333 U. S. 364, 395 (1948)).
It is not the function of the Court of Veterans Appeal s
to deci de whether a veteran was injured or whether any such injury

was service connected. G lbert v. Derwinski, 1 Vet. App. 49, 53

(1990). Rather, it is the Court of Veterans Appeals’ function to
deci de whet her the BVA' s findings of fact constituted clear error.
Id. “In practical terns, under the “clearly erroneous” rule this
Court is not permtted to substitute its judgnent for that of the
BVA on issues of material fact; if thereis a “plausible” basis in
the record for the factual determ nations of the BVA even if this
Court m ght not have reached the sane factual determ nations, we
cannot overturn them” 1d.

In the instant case, the undi sputed evidence is that the
medi cal opinion that only 10% of plaintiff’'s back disability was
caused by his service-related knee condition was undi sputed when
plaintiff’s case was presented to the BVA. As defendants assert,
there was nothing in the record before the BVA contradicting this
opinion, and plaintiff in fact testified that he had never obtai ned
any opinion indicating that his back condition was nore than 10%
service-related. The record before the BVA indeed contained the
Sept enber 1996 nedi cal opinion, which predated the August 6, 1997
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opinion and concluded that there was some service connection
referable to plaintiff’s back. However, the Septenber 1996 opi ni on
did not address the issue of how nmuch of plaintiff’s back was
related to his service-connected knee condition, and it thus cannot
be said that it contradicts the August 6, 1997 opinion
Furt hernore, as noted above, the BVAindicated that it had anal yzed
t he VA nedi cal opinion according to the diagnostic code referable
to the evaluation of plaintiff's alleged disability, 38 CF.R 8§
4.71a, Diagnostic Code 5293. (Docket No. 11-14 at 9.)

Vet erans Adm nistration nedical exam nation findings,
such as the one at issue in this case, have repeatedly been found
by the Court of Veterans Appeals to have provided a “plausible

basi s” for the BVA's deni al of service connection. Flynn v. Brown,

6 Vet. App. 500 (1994) (VA exam nation findings provided plausible
basis for BVA denial of service connection for hypertension as

secondary to service-connected diabetes nellitus); Welch v. West,

16 Vet. App. 459 (1999) (unpublished decision) (BVA s decision was
pl ausi bl e when BVA referred to the findings of a Septenber 1993 VA
medi cal exam nation, and analyzed that information under the
rel evant di agnostic codes).

The record before this Court contains no evidence that
the Court of Veterans Appeals would have found that the BVA' s
decision was inplausible and “clearly erroneous.” The record
before this Court therefore contains no evidence which would all ow
a jury to return a verdict in plaintiff’s favor, inasnuch as he
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woul d be unable to prove, as required by Mssouri law, that the
result of the underlying proceedi ngs woul d have been different had
the allegedly negligent acts not occurred. Considering the
admtted facts in light of the relevant |aw, the undersigned finds
that, based upon the nerits, defendants’ notion for summary
j udgment establishes that there i s no genui ne question of materi al
fact, and defendant is entitled to judgnent as a matter of |aw on
the issue of whether they failed to file an appeal of a denial of
Vet erans Benefits or a reduction of Veterans Benefits and ratings

within the appropriate tinme at the correct appeal address.

Therefore, for all of the foregoing reasons,
| T I S HEREBY ORDERED t hat defendants’ notion for summary
judgnment (Docket No. 11/filed February 8, 2008) is GRANTED as

provi ded herein.

gz PR,
- 'ﬁiécﬁ&a o ,( .}.f/_’f'iﬁ{,xé(ga

UNI TED STATES MAG STRATE JUDGE

Dated this 30th day of Septenber, 2008.
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