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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

MARKEL AMERI CAN | NSURANCE CO , )
Plaintiff, %
Vs. g Case No. 4:07CVv1438-DJS
JOHN J. UNNERSTALL and g
FI REMAN' S FUND | NSURANCE CO., )
Def endant s. g
ORDER

The matter now before the Court is plaintiff Markel
Anmerican Insurance Conpany’s notion for summary judgnment [ Doc.
#19] .1 The notion has been fully briefed and is ready for
di sposi tion.

Backgr ound

On Novenber 5, 2004, plaintiff issued to defendant John
J. Unnerstall (“Unnerstall”) a policy of insurance to cover a
vessel owned by Unnerstall. Defendant Fireman’s Fund | nsurance Co.
subsequently issued a policy of excess insurance for Unnerstall’s
vessel . On May 27, 2005, while both insurance policies were in
full force and effect, Unnerstall’s vessel was involved in an
i ncident with another vessel while on a body of water known as The
Lake of the Ozarks in the State of Mssouri. It is alleged that
passengers from both vessel s have sustai ned personal injuries.

On August 13, 2007, plaintiff filed a conplaint for

decl arat ory judgnment seeking, anong other relief: (1) a declaration

IOn January 29, 2008, default judgnment was entered against
def endant Unnerstall. See Doc. #18.
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that it has no further duty to defend or indemify Unnerstal
arising out of the May 27, 2005, incident involving Unnerstall’s
vessel; and (2) a declaration that defendant nust assune the
obligation to defend or to indemify Unnerstall with regard to any
remaining clains arising fromthat incident. Plaintiff now seeks
sunmary judgnment in its favor vis-a-vis both decl arati ons.
St andard of Revi ew

In considering a notion for summary judgnent, the Court
must “view all of the evidence in the |light nost favorable to the
nonnovi ng party and [wll] give that party the benefit of all
reasonabl e inferences to be drawn fromthe facts disclosed in the

pl eadings.” Reich v. ConAgra, Inc., 987 F.2d 1357, 1359 (8th Cr

1993). “Summary judgnent is appropriate if there is no genuine
i ssue of material fact and the noving party is entitled to judgnent
as a matter of law.” Id. “Although the noving party has the
burden of denonstrating the absence of genuine issues of materi al
fact, the ‘nonnmoving party nmay not rest upon nere denials or
al l egations, but nust instead set forth specific facts sufficient

to raise a genuine issue for trial.”” Burchett v. Target Corp.

340 F.3d 510, 516 (8th Cr. 2003) (quoting Rose-Maston v. NVE

Hosps.. Inc., 133 F.3d 1104, 1107 (8th Cir. 1998)).

Fact s
For purposes of this notion, the Court finds that the

follow ng facts are not in dispute, or have not been specifically



controverted pursuant to ED. M. L.R 7-4.01(E).2 On Novenber 5,
2004, plaintiff issued an insurance policy, Policy No. RP2004864,
to Unnerstall. This policy provided Hull & Machinery coverage on
Unnerstall’s 33 ft Cgarette Bull et power vessel, in the anount of
$80, 500. 00, and Watercraft Liability coverage in the amount of
$300, 000. 00. This policy was prinmary to a second policy, an excess
or “unbrella” policy, which Unnerstall obtained from defendant.

Plaintiff’s primary policy contains the follow ng
| anguage:

LI ABI LI TY COVERAGE

Watercraft Liability Coverage

If a premum charge is nade on the Decl arations

Page, W wi |l pay damages for bodily injury or

property damage for which any Insured Person

becones | i abl e t hrough owner shi p, mai nt enance, or

use of the Insured Property. This includes

liability for property damage to anot her vessel.

W will settle or defend, as W consider

appropriate, any claimor suit asking for these

damages. Qur obligation to settle or defend ends

when the ampbunt We pay for danmages equals our
limt of liability for this coverage.

Doc. #21, p. 3 (enphasis added). Further, plaintiff’s policy with
Unnerstall states that:
Limt O Liability

The Iimt of Qur liability showm for Watercraft
Liability or \Waterskiing Liability on the
Declarations Page is Qur nmximm limt of
liability under this Section. This is the nost
W will pay, regardless of the nunber of Insured
Persons, clainms made, or vessels involved in any

Al matters set forth in the statenent of the nmovant shall be
deenmed adnmitted for purposes of summary judgnent unless specifically
controverted by the opposing party.” E.D.Mb. L.R 7-4.01(E).
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one accident, or series of accidents arising out
of the sanme event.

Doc. #21-3, p. 6 (enphasis added). The parties have not
referenced, and the Court has not found, a choice-of-Ilaw provision
in plaintiff's policy with Unnerstall.?

On May 27, 2005, Unnerstall’s vessel was involved in an
i nci dent. | medi ately after receiving notice of the incident,
plaintiff hired investigators to investigate and provide reports
descri bing what had occurred. It was established that there had
been an acci dent, sonewhere on the body of water known as The Lake
of the QOzarks, involving a vessel operated by Unnerstall and a
second vessel operated by Barry Gant (“Gant”). Passengers in
both vessels were injured, including Mark Degrande and Melissa
Degrande (collectively, “the Degrandes”), who were friends of
Unnerstall and who were aboard his vessel.

On June 13, 2005, pursuant to the terns of its policy,
plaintiff appointed defense counsel to represent Unnerstall. On
August 12, 2005, the Degrandes filed suit in the Grcuit Court of
Jackson County, M ssouri, nam ng as defendants both Unnerstall and
G ant. Grant also clained to have sustained serious persona
injuries and property danmage, and asserted a crosscl ai m agai nst
Unnerstall. The defense counsel appointed by plaintiff to
represent Unnerstall responded to the conplaint filed by the
Degrandes, and to the crossclaim filed by Gant. Furt her,

Unnerstall’s appoi nted def ense counsel attended the depositions of

35The Court has not been provided with a copy of defendant’s policy
wi th Unnerstall.



t he Degrandes, Unnerstall, and Grant; propounded and responded to
di scovery; attended hearings; and participated in a nediation that
t ook place on Decenber 13, 2006.

According to reports and nedical records supplied by
Unnerstall’s appoi nted defense counsel, Melissa Degrande sust ai ned
a fractured left kneecap and presented nedical bills of
approxi mately $25, 000. 00. Further, WMark Degrande sustained a
fractured right fenmur and presented nedical bills of approxi mately

$70, 000. 00. Additionally, Mark Degrande alleged | ost incone as a

result of his injuries of approximately $300, 000. 00. G ant
suffered a concussion and clainmed that he wll require hip
repl acenent surgery. He claimed to have nedical bills of

approxi mat el y $10, 000. 00. Additionally, G ant asserted a clai mfor
t he val ue of his vessel in the anount of approximtely $96, 000. 00.

On August 7, 2006, counsel representing the Degrandes
made a formal demand for paynent of $1,600,000.00 to settle their
personal injury clains. On February 27, 2007, an agreenment was
reached with the Degrandes, <calling for their case against
Unnerstall to be settled in exchange for paynent of the sum of

$700, 000. 00. Pursuant to the terns of the settlenent entered i nto

with the Degrandes on behal f of Unnerstall, plaintiff paid out its
full policy limts available under the ternms of its policy,
$300, 000. 00.

On March 21, 2007, counsel for the Degrandes entered a
stipulation for dismssal with prejudice as to any further clains

agai nst Unnerstall in case no. 0516-CV-22400 in the Crcuit Court



of Jackson County, M ssouri. Further, a settlenent agreenent and
release of all clains as against Unnerstall was executed by the
Degr andes.

Up until the date on which the Degrandes’ stipul ation for
dism ssal wth prejudice was entered, plaintiff paid the counse
def endi ng Unnerstall $41, 365.29 in connection with the defense of
Unnerstall. After tendering its full policy limts in order to
settle the clains of the Degrandes, but with additional clains
remai ni ng unresolved against Unnerstall, plaintiff tendered to
defendant all further responsibility for the continuing defense of
Unnerstall.* The said tender of defense was rejected by defendant.
Plaintiff states that from May 3, 2007, when defendant rejected
plaintiff's tender of the further defense of Unnerstall, up to the
present date, it has incurred | egal fees, both in connection with
the continued defense of Unnerstall, and in connection with the
action now before this Court.

Di scussi on

Plaintiff argues that the policy issued by plaintiff to
Unnerstall contains a cl ear and unanbi guous provi sion which permts
it to termnate its duty to defend Unnerstall when its policy
limts are exhausted, and that defendant wongfully rejected the
tender of Unnerstall’s defense after plaintiff paid a settlenent of
$300, 000. 00. Def endant di sagrees, and argues that plaintiff’s

policy language 1is vague and anbiguous and is therefore

‘Specifically, defendant states that plaintiff did not settle the
crossclaimof Gant, which is pending in the sane litigation.
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unenforceable. Further, defendant argues that even if the policy
| anguage is enforceable, plaintiff has not put forth evidence of
defendant’ s contractual obligation, and does not have standing to
seek a declaration with regard to defendant’s obligations owed to
Unnerstall.

Plaintiff’s insurance contract with Unnerstall in this
case relates to a ship in its use as such, and is therefore a
maritime contract. See Doc. #15, p. 5. Accordingly, this action
is before the Court pursuant to the Court’s original jurisdiction
over civil cases arising in admralty. See 28 U.S.C. § 1333.
“Di sputes arising under marine i nsurance contracts are governed by
state law, unless an established federal admralty rul e addresses

the i ssue raised.” Assicurazioni Generali S.P.A v. Black & Veatch

Corp., 362 F.3d 1108, 1111 (8th Gr. 2004); see also Pritchard v.

Smth, 289 F.2d 153, 157 (8th Gr. 1961) (finding that, in cases
arising under federal |aw where there “appears to be no wel

defined or established federal comon law,” a court is entitled to
“look to state law’). Inthis case, the parties disagree as to the
exi stence of an insurer’s duty to defend its insured after that
insurer’s policy limts have been exhausted. The parties have not
directed the Court to, and the Court has not found, an established
body of admralty comon law that deals wth this issue.
Accordingly, the Court will ook to the | aw of the state where the

i nsurance policy was issued and the accident occurred, M ssouri.



Under M ssouri law, “an insurer’s duty to defend is

purely contractual.” Crown Cir. Redevel opnent Corp. v. Qccidental
Fire, 716 S.W2d 348, 365 (M. App. 1986). “[1]f there is no
contract to defend there is no duty to defend.” 1d. at 357; see
also Mllers Mit. Ins. Ass'n of Ill. v. Shell Gl Co., 959 S.W2d

864, 871-72 (Mb. App. 1997) (finding that an insurer “may term nate
its duty to defend...when the policy limts are exhausted in a good
faith settlement on behalf of the naned insured”). Furt her,
i nsurance policies are contracts to which the rules of contract

construction apply. See Peters v. Enployers Mut. Cas. Co., 853

S.W2d 300, 301-02 (Mb. 1993) (en banc) (“This Court has long held
that the general rules for interpretation of other contracts apply
to insurance contracts as well.”) (citations omtted). If an
i nsurance policy is unanbiguous, it “will be enforced as witten
absent a statute or public policy requiring coverage.” 1d. at 302
(citations omtted). However, if the |language is anbiguous, it
will be construed against the insurer. 1d. “An anbiguity exists
when there is duplicity, indistinctness, or uncertainty in the
meaning of the words used in the contract.” Id. (citation
omtted).

The Court has reviewed the |anguage in the policy, and
finds that the | anguage at issue is not duplicative, indistinct, or
uncertain, and therefore is not reasonably open to different
constructions. That is, regardl ess of the nunber of claimants that
file suit against Unnerstall for the sane event, the policy clearly

states that plaintiff’s “obligation to settle or defend ends when
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the amount [it] pay[s] for damages equals [its] Iimt of liability
for this coverage.” Based on the rules of contract construction,
the Court finds that plaintiff had a contractual duty to defend the
insured until it paid a judgnent or settlenent equal to the policy
limts.

Plaintiff’s policy <contained a policy Ilimt of
$300, 000. 00, “regardl ess of the nunber of |nsured Persons, clains
made, or vessels involved in any one accident....” It is
undi sputed that this anount was tendered by plaintiff and accepted
by the Degrandes to settle their clains against Unnerstall. It was
at this point that plaintiff’s contractual duty to defend ceased.

See MIlers Mut. Ins. Ass’'n of IIl., 959 S W2d at 867 (“Wen [the

insurer] settled on behalf of [the insured], it exhausted the
applicable policy limt of $500,000. Upon exhaustion, it had no
duty to defend [the insured]....The policy has one limt of
liability and when it is exhausted by paynents of judgnment or
settlenment, the duty to defend or settle ends.”). Accordingly, the
Court will grant summary judgnent with regard to plaintiff’s prayer
for a declaration that plaintiff has no further obligation to
defend or to indemify Unnerstall with regard to any remaining
clainms arising out of the incident of May 27, 2005.

As noted above, an insurer’s duty to defend is based on
the insurance contract between the insurer and the insured.
Al t hough the Court does not have before it the I|anguage of
defendant’ s policy with Unnerstall, defendant adm tted paragraph 30

of plaintiff’s conplaint, which avers:



30. As stated herein, the Defendant
Fireman’s Fund issued to the Defendant
Unnerstall a policy of 1insurance affording
excess liability coverage for liabilities
incurred by the said Defendant arising out of
the use and/or operation of the watercraft
referenced herein. Under the terns of the
defendant Fireman’s Fund' s policy of excess
l[Tability insurance, the said defendant i s now
obligated to take over the costs and the
direction of any further or renaining defense
of Unnerstall.

Doc. #1, 4930 (enphasis added); Doc. #16, 930. Nevert hel ess,
plaintiff does not seek noney damages from defendant to rei nburse
it for post-settlenent fees paid to Unnerstall’s defense counsel.
Rat her, plaintiff seeks only a declaration that defendant nust
assune the obligation to defend or to indemify Unnerstall. The
only standing a party has “to obtain a declaration of his rights,
status, and legal relationship under [a] contract[] is if he is a
party to the contract[] or he is a third party beneficiary to the

contract[].” Carden v. Mo. Intergovernnental Ri sk Mgnt. Ass’n, 258

S.W3d 547, 558 (Mo. App. 2008) (citing Farners Ins. Co. v. Mller,

926 S.W2d 104, 107 (Mo. App. 1996)). Since plaintiff has not
al | eged and present ed undi sputed evidence that it is a party to or
a third-party beneficiary of the insurance contract between
Unnerstall and defendant, plaintiff has not denonstrated that it
has standing to seek a declaration of rights, status, or |ega
relationship pursuant to that contract. Accordingly, the Court
wi |l not grant summary judgnent in plaintiff’s favor with regard to

plaintiff's prayer for a declaration that defendant nust assune the



obligation to defend or to indemify Unnerstall with regard to any
remai ning clains arising out of the incident of May 27, 2005.

Furt her nore, it appears from the allegations in
plaintiff’s conplaint that, for the above stated reasons, as a
matter of law it is not entitled to a declaration regarding
def endant’ s obligations pursuant to defendant’s insurance contract
with Unnerstall. Rat her than leaving this issue for trial, the
Court will order plaintiff to either voluntarily dismss the
remai nder of its action, or to file with the Court a menorandum
presenting disputed facts denonstrating that it is a party to or
third-party beneficiary of the insurance contract Dbetween
Unnerstall and defendant, such that it has standing to seek a
decl aration of rights therefrom

For the above stated reasons,

I T IS HEREBY ORDERED that plaintiff Markel Anerican
| nsurance Conpany’s notion for sunmary judgnent [Doc. #19] is
granted in part and denied in part.

IT I'S FURTHER ORDERED that plaintiff Markel Anerican
| nsurance Conpany’s notion for summary judgnent is granted with
regard to its prayer for a declaration that it has no further
obligation to defendant or to indemify defendant John J.
Unnerstall with regard to any remaining clains arising out of the
i nci dent of May 27, 2005.

I T IS FURTHER ORDERED that plaintiff Markel Anerican
| nsurance Conpany’s notion for summary judgnent is denied in all

ot her respects.



| T 1S FURTHER ORDERED t hat on or before January 19, 2009,
plaintiff Mar kel American Insurance Conpany shall ei t her
voluntarily dismss the remainder of its action, or file with the
Court a nmenorandum presenting di sputed facts denonstrating that it
is aparty to or third-party beneficiary of the i nsurance contract
bet ween defendant John J. Unnerstall and defendant Fireman's Fund
| nsurance Conpany, such that it has standing to seek a decl aration

of rights therefrom

Dated this 9t h day of January, 2009.

[ s/ Donald J. Stohr
UNI TED STATES DI STRI CT JUDGE




