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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

SIGRI D V. GREEN,
Plaintiff,
2 No. 4:07 CV 1537 DDN
AT&T, INC., and

FI DELI TY EMPLOYER SERVI CES CO.,
L.L.C.,

N N e e e N e N N N

Def endant s.

MEMORANDUM

This action is before the court on the notion of plaintiff, Sigrid
V. Geen, for sumary judgnment (Doc. 55), and the notion of defendants,
AT&T, Inc. and Fidelity Enployer Services Co., L.L.C. (Fidelity), for
summary judgnment (Doc. 47). G een al so noves for sanctions. (Doc. 53.)
The parties have consented to the exercise of plenary authority by the
undersigned United States Magistrate Judge pursuant to 28 U. S C
8§ 636(c). (Doc. 29.) The court held a hearing on April 8, 2009.

| . BACKGROUND
Plaintiff, Sigrid Geen, brought this ERI SA acti on agai nst AT&T and
Fidelity to recover a portion of her ex-husband’'s pension. (Doc. 21.)

According to the amended conplaint, Geen and her husband were
married on July 7, 2001, and were di vorced on Septenber 15, 2005. (Doc.
21 at § 7.) Green alleges that under the ternms of the dissolution
judgnent, entered by the St. Louis County Circuit Court, she was awar ded
79.1% of the marital portion of her ex-husband’ s pension account, or
$43.421.15 (79.1%of $54,894). (ld. at 71 5-7.) Geen alleges that the
circuit court entered a Donestic Relations Oder (DRO, which
menorializes this judgnment.? (ld. at § 7.)

A circuit court issues a Donestic Relations Order. The DRO only
beconmes a Qualified Domestic Relations Order (QDRO after it has been
approved by the Plan Adm nistrator or a court of conpetent jurisdiction.
29 U.S.C. 8§ 1056(d)(3)(B)-(D, (H.
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According to the amended conplaint, the DRO was sent to the
def endants on March 27, 2006. (ld. at 1 8.) Geen alleges that despite
subm tting the DRO, the defendants have repeatedly stym ed her efforts
to collect the anbunt due under the DRO. (See id. at 1Y 12-20.) In
particular, she alleges the defendants told her they were unable to
process her request, gave her conflicting information about the anpount
to which she was entitled, and advised her to obtain an anended DRO.
(ld. at 19 12, 15-16.)

Accordi ng to t he anended conpl ai nt, G een obtai ned a second anended
DRO from the circuit court on July 9, 2007. (Id. at T 17.) Geen
al | eges the second anended DRO provided that she was entitled to 68. 3%
of the marital portion of her ex-husband’s pension account, or
$55, 448. 98 (68.3% of $81,184.46). (ld.) Geen alleges that despite
subm tting the second anended DRO, the defendants have repeatedly told
her the award cannot be approved as a QDRO. (ld. at § 19.) She further
al | eges that AT&T and Fidelity repeatedly failed to provide her with a
copy of the Summary Plan Description (SPD). (ld. at § 20.)

In Count | of the anended conplaint, Geen alleges the defendants
did not provide her wwth a copy of the SPD until fifteen nonths after
the date of her request. (ld. at § 24.) Citing 29 U S.C 8§ 1132(c),
Green seeks statutory damages of $100 a day, for every day the
defendants failed to provide her with the SPD, excluding the initial
thirty day all owance. (ILd. at 4-6.) In Count Il of the anended
conpl aint, Green alleges the defendants have failed to conply with the
ERI SA statute, and seeks a distribution of $55,448.98 fromthe pension
plan. (ld. at 6-9.)

1. STATEMENT OF UNDI SPUTED FACTS
The record before the court indicates that the follow ng facts are
not disputed. Richard and Sigrid Green were married on July 7, 2001.
(Doc. 57, Ex. 1 at 2). On Septenber 15, 2005, the marriage was
di ssol ved by a dissolution order of the St. Louis County Circuit Court.
(ILd. at 4.) During the marriage, Richard G een was an enpl oyee of what




is now AT&T Services, Inc., an affiliate of AT&T, Inc.? (Doc. 49 at
1 2.) As an enpl oyee of AT&T Services, he participated in the conpany’s
Pensi on Benefit Plan. (See Doc. 58, Ex. 2.) Richard' s ex-wife, Sigrid,
was a beneficiary under the plan. (Doc. 49 at T 5.)

During the marriage dissolution proceeding, plaintiff Geen
presented the trial court with an account sunmary of her husband’ s
pension. (Doc. 58, Ex. 2.) According to the account statenent, the
val ue of the pension was $189,665.28 as of Decenmber 31, 2001, and
$248,975.11 as of March 2, 2005. (ld.) Richard Geen’ s pension plan
was in the formof a cash bal ance account. (1d.)

Inits dissolution order, the court ordered that “the SBC pension
account shall be divided by QDRO such that Husband shall receive 20.9%
of the account and Wfe shall receive 79. 1% of that account.” (Doc. 57,
Ex. 1 at 4.) In schedule A, the court noted that the SBC Pension
Benefit Programwas the separate property of the husband for the anounts
accrued before July 7, 2001 (the date of the marriage). The court
val ued the pension at $189, 665, as of July 7, 2001. (ld. at 6.) In
schedul e B, the Court noted that the equity val ue of the marital portion
of the SBC Pension account was $54,894.% (ld. at 7.) Applying the
percentages, the court’s award woul d be $11,483 to the Richard G een,
and $43,411 to Sigrid Geen.* (ld.)

2Someti me during the marriage, AT&T nerged with SBC, so that SBC
Services, Inc. becane AT&T Services, Inc., and the SBC Pension Benefit
Pl an becane the AT&T Pension Benefit Plan. (Doc. 49 at Y 2-3; Doc. 55
at § 7.) According to Hannah Patterson, the Director of Retirenent
Operations at AT&T, the nmerger has had no effect on the benefits owed
Sigrid Geen. (Doc. 47, Ex. B at § 16.)

5The circuit court seems to have arrived at this nunber by
cal cul ating the difference between the pension’s val ue on March 2, 2005,
and its val ue on Decenber 31, 2001, and then subtracting the val ues of
t he SBC PAYSOP ($3,095) and the SBC 401(k) account ($1,309). (See Doc.
57, Ex. 1 at 6) (%$248,975.11 - $189,665.28 - $3,095 - $1,309 =
$54, 905. 83).

“The circuit court appears to have made another small mat hematica
m stake in reaching these figures. Based on the percentages, the
ampunts to the husband and wife should be $11,473 and $43, 421,
respectively ($54,894 x .791 = $43, 421. 15).
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On January 26, 2006, the circuit court issued the DRO. (Doc. 59,
Ex. 3.) The DRO noted that Richard Green was the participant, Sigrid
G een was the alternate payee, and the relevant pension was the SBC
Pensi on Benefit Plan. (ld. at  1(a)-(c).) The DRO ordered the plan
adm ni strator to pay directly to Green, “79.1% of the marital portion
of the benefits payable to the Participant fromthe Plan.” (lLd. at
1 1(d).) The marital portion was the portion of the benefits that
accrued fromJuly 7, 2001, to Septenber 15, 2005. (ld.) SBC was to pay
Green her portion of the pension on her ex-husband’ s normal retirenent
date (even if he was not retired), or when her ex-husband elected to
begin receiving benefits - whichever event happened first. (Ld. at
1 1(f).) |If the plan adm nistrator determ ned that the court’s order
did not qualify as a DRO, Geen was still entitled to “recover fromthe
Partici pant, any anounts which shoul d have been paid to [her under the
court’s order].” (lLd. at T 3(b).)

On March 27, 2006, the SBC QRO Processing Goup wote G een,
i nform ng her that the G oup had received the court’s order of January
26, 2006, and that the order constituted a QORO. (Doc. 60, Ex. 4.) The
letter added that G een could elect to receive her portion of the
pension “on or after the date on which the Plan Participant attains
earliest retirement age.” (ld.) She could not receive “a share of
early retirenment subsidy” under the QDRO. (1d.)

On April 5, 2006, Geen wote Fidelity Investnents, asking to be
paid, inalunmp sum her portion of her ex-husband's pension. (Doc. 61,
Ex. 5.) She did not wish to be paid over a lifetine. (Ld.)

On June 13, 2006, Green wote to the Plan Admi nistrator for the
AT&T QDRO Processing Goup. (Doc. 62, Ex. 6.) In her letter, Geen
agai n requested i medi ate access to her portion of the pension award.
(Ld.) That sane day, Green sent an e-mail to Fidelity, expressing her
frustration at not having received, what she called, her *“QUADRO
cal cul ations” and “cal culation kit.” (Doc. 63, Ex. 7.)

According to Hannah Patterson, Fidelity is one of AT&T s vendors.
(Doc. 47, Ex. B at 9 3.) As a vendor, Patterson contends that Fidelity
does not exercise any discretion over the AT&T pension plan; it nerely
performs mnisterial functions with respect to the plan. (ld. at § 4.)



In fact, the agreenent between Fidelity and SBC Conmuni cati ons, Inc. for
pensi on plan adm nistration services states, in relevant part,

3.21 Fiduciary Duty

It is the intention of the parties that Fidelity, as an
i ndependent contractor, shall perform the Services in
accordance with the directions provided by SBC and not as a
Plan fiduciary (within the nmeaning of Section 3(21) of
ERISA). . . . [T]lo the extent that Fidelity does in fact
exerci se any discretionary authority with respect to Plan
adm nistration that would cause it to be treated as a
fiduciary within the nmeaning of Section 3(21) of ERI SA
Fidelity shall conply with all applicable fiduciary standards
of ERI SA.

(Doc. 47, Ex. A at 4) (enphasis added). Mdire to the point, the AT&T
Managenent Pension Pl an specifically states that “AT&T shall be the plan
‘“administrator’ and the ‘plan sponsor’ of the Plan as those terns are
defined in ERISA.” (Doc. 47, Ex. D1 at 22.)

On Septenber 20, 2006, Fidelity wote to Green, notifying her that
she was entitled to a single life annuity, paid nonthly, in the anount
of $25.95, or a one-tinme, |unp sumpaynment of $6,225.76. (Doc. 64, Ex.
8.) Expecting an award in excess of $45,000, G een was confused by the
[ unp sum of fer of $6, 225. (See Doc. 65, Ex. 9.) On Cctober 2, 2006,
Green’s attorney, Deborah Benoit, sent AT&T and Fidelity a letter
explaining her client’s confusion. (l1d.) On January 24, 2007, Fidelity
sent Green a letter, calculating her one-tinme, lunp sum paynment to be
$6, 121. 45. (Doc. 66, Ex. 10.) On February 21, 2007, Fidelity sent
Green another letter, this tinme notifying her she was entitled to a
single life annuity, paid nonthly, in the anount of $157.29, or a one-
time, lunp sum paynment of $37,099.71. (Doc. 68, Ex. 12.) A few days
|ater, Fidelity calculated the | unp sumpaynent to be $38,608.77. (Doc.
69, Ex. 13.) On March 14, 2007, another letter fromFidelity confirnmed
this amount.® (Doc. 70, Ex. 14.)

SFidelity arrived at this amunt by valuing the pension at
$254,621.80 and $208,928.78 on the respective dates, taking the
di fference between those two values, adding interest, and nultiplying
by 79.1% (Doc. 70, Ex. 14.)



On March 22, 2007, Benoit wote to the | egal departnent at AT&T.
(Doc. 71, Ex. 15.) Based on new cal cul ations, Benoit believed the
marital portion of the pension was $86,831.15.¢ (ld.) On April 12,
2007, AT&T responded, noting that it calcul ated the amount due Green to
still be $38,608.77. (Doc. 72, Ex. 16.) But regardless of the
di screpancy, AT&T stated that G een was “not entitled to an immedi ate
paynment” under 9 1(f) of the QDRO since her ex-husband had not yet

retired, and because his nornmal retirenment date was not until WMarch
2021. (1d.)
On  June 26, 2007, the circuit court issued a judgnent,

recalculating the marital portion of the pension by using values
associ ated with dates closer to the exact dates of the marriage and its
di ssol uti on. (Doc. 73, Ex. 17 at 1.) On July 9, 2007, the circuit
court issued a second anmended DRO. (ld. at 2.) Under the terns of the
second anended DRO, the court val ued the pension at $167, 790. 65, as of
July 7, 2001, and $248,975.11, as of Septenber 15, 2005. (Ld. at
1 1(d).) To conpensate for the larger “marital portion,” the circuit
court reduced Green’s share of the marital portion of the pension to
68. 3% (ILd. at 1, ¥ 1(d).) The circuit court did not, however,
i ndi cate whether it was subtracting the val ues of the SBC PAYSOP and t he
SBC 401(k) account. (See id. at T 1(d).) The circuit court also failed
to explicitly state the exact anpunt of the marital portion and the
exact anount to be awarded to Geen.” (See id.) Li ke the original
QDRO, this order provided that paynment was to be made on her ex-
husband’s normal retirement date (even if he was not retired), or when
her ex-husband elected to begin receiving benefits - whichever event
happened first. (ld. at § 1(f).) |If the plan adm nistrator determ ned

6Benoit arrived at this new anmount by calculating the difference
in the value of Richard Geen’'s pension on July 7, 2001, and Septenber
15, 2005. (Doc. 71, Ex. 15) ($254,621.80 - $167,790. 65 = $86, 831. 15).
The previous marital portion had been calculated using |ess precise
dates. (See Doc. 58, Ex. 2.)

"Assum ng no ot her necessary cal cul ations, Green would be entitled
to $55,448.98. (Doc. 73, Ex. 17 at T 1(d)) ($248,975.11 - $167,790. 65
= $81, 184. 46 x .683 = $55,448.98). However, the defendants di spute that
the marital portion is the difference between the plaintiff’s two
pensi on values. (Doc. 48 at 18-19; Doc. 89 at T 18; Doc. 90 at 13-14.)
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that the court’s order did not qualify as a QDRO, G een was still
entitledto “recover fromthe Partici pant, any anmounts whi ch shoul d have
been paid to [her under the court’s order].” (lLd. at ¥ 3(b).)

On August 29, 2007, Geen filed this suit against the defendants.
(Doc. 1.) That sane day, she wote to Fidelity to appeal the conpany’s
deci si on denying her a portion of the benefits award, and to request “an
i mredi ate | unp sum payout of benefits under the plan and all benefits
due to nme under the plan.” (Doc. 75, Ex. 19 at 2.) Her letter also
included a tineline of relevant events and conversations wth the
def endants’ enpl oyees. (ld. at 2-5.)

On Septenber 12, 2007, Fidelity notified G een that the conpany had
rejected the second anended DRO, dated July 9, 2007, as not qualified,
and that the original QDRO remained in effect. (Doc. 47, Ex. E; Doc.
74, Ex. 18.) Anong the second amended DRO s shortcom ngs, it did not
list the proper plan nane, it did not clearly define the duration of the
paynment to Green, it did not provide a clear and cal cul abl e award, and
it did not clearly state the portion of the pre-retirenment survivor
annuity assigned to G een. (Doc. 74, Ex. 18 at 1-2.) A docunent
titled, “QDRO Approval Guidelines and Procedures for AT&T Pension
Benefit Plan,” specifies that the alternate payee’ s award nust be cl ear
and cal cul able. (Doc. 47, Ex. J at 17.) Under those guidelines, if the
“benefit information required to exactly cal culate the award cannot be
determ ned, the Order will be non-qualified.” (Ld.)

On Septenber 17, 2007, Green requested fromFidelity a copy of the
“AT&T Pension Benefit Summary Plan Description as well as the SBC
Pensi on Benefit Sunmary Pl an Description imediately.” (Doc. 77, EX.
21.) In her fax, Green noted that she had “asked for a copy of this
several tines.” (ld.) Geen received a copy of the SPD for the pension
pl an at the end of Septenber 2007. (Doc. 55 at  22; Doc. 56 at f 28;
Doc. 77, Ex. 22.) According to Hannah Patterson, there is no record
of Green requesting an SPD at an earlier tine. (Doc. 47, Ex. Bat | 8.)

In October 2007, Benoit prepared a draft for a third anmended DRO,
hopi ng to cure sone of the problens Fidelity had identified. (Doc. 55
at 9 23; Doc. 82, Ex. 23.) Benoit submtted the draft order to
Fidelity, but the conpany rejected it on October 25, 2007. (Doc. 47,



Ex. H, Doc. 83, Ex. 24.) Fidelity identified nine specific problens
with the proposed draft, including the fact that the new draft still
“fail[ed] to provide a clear and cal cul able award.” (Doc. 83, Ex. 24
at 1.) In particular, Fidelity advised Benoit “to state clearly the
Alternate Payee’'s award as a fraction, a percentage OR a specific dollar

anount of the Participant’s vested accrued benefit at a specified date
or accrued between two dates, in accordance with the Parties’ intent.”
(ILd.) On Novenber 26, 2007, Fidelity denied Green’s request for an
i mediate, lunp sum paynent of her benefits. (Doc. 84, Ex. 25.)
Fidelity explained that the provisions of the QDRO and t he pension pl an
did not allow for an i medi ate paynent.® (ld. at 2.)

I n November 2008, during the course of discovery, the defendants
provided Green with a summary of the material nodifications (SMM to the
conpany’ s pension plan. (Doc. 56 at T 31; Doc. 85, Ex. 26.) According
to the SMM the SBC Pension Benefit Plan provided an alternate payee the
| argest of three types of benefits: (1) a cash bal ance account; (2) an
updat ed career average mni mum benefit; and (3) other benefits. (Doc.
85, Ex. 26 at 3.)

[11. SUMVARY JUDGVENT STANDARD
Summary judgnment nust be granted when the pl eadi ngs and proffer of

evi dence denonstrate that no genuine issue of material fact exists and
that the noving party is entitled to judgnent as a matter of |aw Fed.
R Civ. P. 56(c); Celotex Corp. v. Citrate, 477 U S. 317, 322 (1986);
Devin v. Schwan’'s Honme Serv., Inc., 491 F.3d 778, 785 (8th Cr. 2007).
The court nust view the evidence in the light nost favorable to the

8According to the defendants, in Cctober 2008, AT&T and Fidelity
began working with Green's |awer to develop a draft for a fourth DRO
that woul d satisfy the ERI SA requirenents and that would provide G een
an imedi ate lunp sumdistribution of $55,448.99. (Doc. 48 at 22-23.)
According to the defendants, Fidelity will accept the draft of this
fourth DRO (Ld.) But, according to the defendants, Geen has
negl ected to submt the draft DRO to the circuit court for approval.
(ILd.) “All the Plaintiff needs to do to obtain the |lunp sum requested
is to submt the Fourth Draft DRO to the Circuit Court of St. Louis
County, have the judge sign it, and subnmt the signed DRO to the QDRO
Processing Unit, and she will be provided her $55,449.98. . . .7 (Ld.
at 26.)



nonnovi ng party and accord it the benefit of all reasonabl e i nferences.
Devin, 491 F.3d at 785. A fact is "material” if it could affect the
ultimate di sposition of the case, and a factual dispute is "genuine" if
there is substantial evidence to support a reasonable verdict in favor
of the non-noving party. Die-Cutting Diversified, Inc. v. United Nat’l
Ins. Co., 353 F. Supp. 2d 1053, 1054-55 (E.D. Md. 2004).

Initially, the noving party must denonstrate the absence of an

issue for trial. Celotex, 477 U.S. at 323. Once a notion is properly
made and supported, the nonnoving party nmay not rest upon the
allegations in its pleadings but nust instead proffer admssible
evi dence that denmponstrates a genuine issue of material fact. Fed. R
Cv. P. 56(e); Howard v. Colunmbia Pub. Sch. Dist., 363 F.3d 797, 800
(8th Cir. 2004); Krein v. DBA Corp., 327 F.3d 723, 726 (8th Cir. 2003).

V. DI SCUSSI ON
In their notion for summary judgment, AT&T and Fidelity argue that

there are no genuine issues of material fact. |In response to Count 1,
t he def endant s argue that Green never subnmitted a clear, witten request
for an SPD before Septenber 2007. In response to Count 11, the
def endants argue the plain | anguage of both the initial, accepted QRO
and the second, rejected DRO prevented them from providing Geen with
an imedi ate disbursenent. The defendants also mamintain that they
properly rejected the second DRO. (Doc. 48; Doc. 90.)

In her nmotion for summary judgnment, Green al so argues that there
are no genui ne i ssues of material fact. (Doc. 86; Doc. 88.) |In support
of Count I, she argues that her letter to Fidelity in June 2006 was
sufficiently specific to trigger the statutory penalties found in ERI SA
In support of Count Il, Green argues that both the initial QDRO and the
second anended DRO all owed for an i mmedi ate di sbursenent, and that the
def endants wrongfully wi thhel d paynent. She al so argues that the second
DRO satisfied all the ERI SA requirenents, and that the defendants
wrongfully rejected it. Finally, Geen notes that the defendants
provided her with conflicting and msleading information about the
anobunts to which she was entitled. (Doc. 86; Doc. 88.)



COUNT |

There are three forms of disclosure for docunents covered by the
ERI SA statute. 29 CF.R 8§ 2520.104b-1(a). The first form of
di scl osure concerns docunents that the plan adm nistrator nust, by
direct operation of law, provide to all “partici pants covered under the
pl an and beneficiaries receiving benefits under the plan,” at stated

times or when certain events occur. 1d. (enmphasis added). The second
formof disclosure concerns docunments that the plan adm nistrator nust
provide to individual participants and beneficiaries upon their request.
Id. The third form of disclosure concerns docunents that the plan
adm ni strator nust make avail able to partici pants and beneficiaries for
i nspection. Id.

In this case, Green is a beneficiary who is not yet receiving
benefits. As a result, the defendants were only obligated to provide
her with certain plan docunments upon request; there were no mandatory
di scl osure requirenents. See id.

Summary Pl an Description (SPD) Request

Green argues the defendants failed to provide her with a copy of
the SPD for fifteen nonths. A plan admnistrator nust provide
partici pants and beneficiaries of the plan a copy of the SPD and the
annual reports under certain conditions. 29 U.S.C. § 1022; 29 U S. C
§ 1024(b). If the beneficiary is receiving benefits, the plan
adm ni strator nust provide her a copy of the SPD within ninety days of
her first receipt of benefits. 29 U S . C 8§ 1024(b)(1). If the
beneficiary is not yet receiving benefits, as in this case, she nust
affirmatively request, in witing, a copy of the SPD. 29 U S C
8§ 1024(b) (4).

Once the beneficiary submits a witten request, the plan
adm ni strator nust provide her with a copy of the |atest, updated SPD
“the latest annual report, any termnal report, the bargaining
agreenent, trust agreenent, contract, or [any] other instrunments under
whi ch the plan is established or operated.” 1d. The plan adm nistrator
must conply with this request within thirty days of the denand. 29
US C 8§ 1132(c)(1)(B). The admi nistrator satisfies its statutory
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obligations by mailing the requested materials to the beneficiary’ s | ast
known address. 1d. |If the admnistrator fails to satisfy its statutory
obligations, it faces penalties of up to $110 a day, for every day,
after the thirty days, in which it is non-conpliant. 1d.; 29 CF.R
8 2575.502c-1; Christensen v. Omest Pension Plan, 462 F.3d 913, 919 n. 3
(8th Cir. 2006). The decision whether to assess the penalty, and in

what anpunt, is left to the discretion of the district court. 29 U S. C
§ 1132(c)(1)(B); Bartling v. Fruehauf Corp., 29 F.3d 1062, 1068 (6th
Cir. 1994); see also Fishman v. Zurich Am 1Ins. Co., 539 F. Supp. 2d
1036, 1049 (N.D. 11l. 2008) (awarding penalties of $11 a day under
§ 1132(c)).

The purpose of § 1132(c)(1)(B) is to induce plan adm nistrators to

provi de partici pants and beneficiaries with the requested pl an docunents
in a tinely fashion by providing penalties for the failure to so.
Bartling, 29 F.3d at 1068. But before applying the statute’ s penalty
provi sion, the court must be sure that “the words of the statute plainly
inpose it.” Christensen, 462 F. 3d at 919. After all, statutory penalty

provi sions nust be strictly construed. Fisher v. Metro. Life Ins. Co.,
895 F. 2d 1073, 1077 (5th Cr. 1990); Serpa v. SBC Telecoms., Inc., No.
C03- 4223 MHP, 2004 W. 3204008, at *3 (N.D. Cal. Dec. 8, 2004).

To satisfy 8 1024(b)(4), the beneficiary nust prove that (1) she
requested the plan docunments in witing, (2) her request was clear and

specific, and (3) the plan adm nistrator failed to provide the requested
docunent s. Kerr v. Charles F. Vatterott & Co., 184 F.3d 938, 947-48
(8th Cir. 1999); Brooks v. Metrica, Inc., 1 F. Supp.2d 559, 567 (E.D. Va.
1998); see also Anderson v. Flexel, Inc., 47 F.3d 243, 248 (7th Cir.
1995) (“A request for docunents under 8§ 1024(b)(4) necessitates a

response from the plan adm nistrator when it gives the adm nistrator
clear notice of what information the beneficiary desires.”).

Det ermi ni ng when a request is sufficiently clear is a fact-specific
inquiry. See e.g., Anderson, 47 F.3d at 248; Bartling, 29 F. 3d at 1070-

71; Fisher, 895 F.2d at 1077. In fact, an administrator’s particul ar
awar eness of surrounding circunstances or of the information being
requested may transforman ot herwi se general request into a request that
satisfies ERISA's clarity requirenents. Anderson, 47 F.3d at 248. To
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that end, courts have inquired whether the plan adm nistrator *“knew or
shoul d have known” that the beneficiary’s request related to a plan
docunent covered by the statute. Bartling, 29 F.3d at 1070; Fisher, 895
F.2d at 1077. The beneficiary does not even have to ask for the
docunent by nane; a clear description of the plan docunent can be
sufficient to trigger the penalty provisions. Bartling, 29 F.3d at
1071; Brooks, 1 F.Supp.2d at 567-68.

Exam ni ng these cases, and others, reveals just how fact-specific
the inquiry can be. In some cases, the courts have found the
plaintiff’s request insufficient to neet the requirenments of
8§ 1024(b)(4). See Fisher, 895 F.2d at 1077 (finding the plaintiff’s
request for “a copy of the policies covering ny contract for salary
continuation,” was not a request for the SPD); Wesley v. Minsanto Co.,
710 F.2d 490, 491 (8th G r. 1983) (per curiam (affirmng the district
court’s decision, which found that the plaintiff’s request for copies

of his enployer’s “insurance policy” and “nedi cal benefits plan” was not
a request for the conpany’ s disability plan); Serpa, 2004 W 3204008,
at *4 (finding the plaintiff’s request for “all enpl oynent, pension, and
Qualified Donmestic Relation Order (QDRO docunents relating directly or
indirectly to Ms. Serpa's election to retire from SBC on or about
November 15, 2000,” was not a clear, witten request for 8§ 1024(b)(4)
docunents, but rather a general request, typical of “informal, pre-
litigation discovery.”); Colinv. Marconi Conmmerce Sys. Enployees’ Ret.
Plan, 335 F. Supp. 2d 590, 611 (M D.N.C. 2004) (finding the plaintiff’s
request for “docunents used to calculate his ‘final nmont hl y

conpensation,’” did not giverise to a cause of action); Draper v. Baker
Hughes, Inc., 892 F. Supp. 1287, 1299 (E.D. Cal. 1995) (finding the
plaintiff’'s request to “see the actual Plan provisions which purport to

authorize the switch in conputation of insurance prem uns when an
i ndi vidual elects COBRA coverage” was not a request for the SPD).

In other cases, though, the courts have found the plaintiff’s
request sufficient to nmeet the requirenents of § 1024(b)(4). See Brown
v. Aventis Pharm, Inc., 341 F.3d 822, 826 (8th Cir. 2003) (affirmng
the district court’s finding that the plaintiff’'s request for “‘notice

of term nation of any of [ny] other benefits’” constituted a request for
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the SPD and nerited sanctions); Bartling, 29 F.3d at 1070-71 (finding
t hat defendants “knew or shoul d have known” that the plaintiff’s request
for “worksheets” included calculation procedures falling under
§ 1024(b)(4), and remandi ng for considerati on of the proper penalties);
MElyea v. AIG Life Ins. Co., 326 F.Supp. 2d 960, 968-69 (E.D. Ark.
2004) (finding the plaintiff’'s request for “all of the Plan’s fornmal

| egal docunents, including the summary of Dbenefits” satisfied
8§ 1024(b)(4) and nerited sanctions); Brooks, 1 F. Supp. 2d at 567-68
(finding the plaintiff's request for “a copy of your plan docunents
describing the procedures [I] nust follow in pursuing [ny] conplaint”
satisfied 8§ 1024(b)(4) and merited sanctions); but see Thorn v.
Nort hsi de Hosp., No. 1:07 CV 155, 2008 W. 2600791, at *7-*9 (WD. M ch.
June 24, 2008) (finding the plaintiff’s request for a “policy book” and

a “policy booklet for the life insurance policy” presented a genuine
i ssue of fact on the appropriateness of 8 1132(c)(1) sanctions).

Inthis case, Geen argues the defendants failed to send her a copy
of the SPD for close to fifteen mnonths. On June 13, 2006, G een sent
Fidelity an e-mail, requesting “QUADRO cal cul ati ons” and a “cal cul ati on
kit.” (Doc. 63, Ex. 7.) This e-mail followed Geen’ s attenpts to gain
i medi ate access to her portion of her ex-husband’s pension, but
preceded the confusion about the exact amount to which Geen was
entitled, and preceded the circuit court issuing its amended DRO On
Sept enber 17, 2007, Green requested fromFidelity “a copy of the Sunmary
Pl an Description.” (Doc. 77, Ex. 21.) These are the only two witten
requests Green discusses in her nenorandum (Doc. 86 at 5.)

Consi dering both the timng and circunstances surrounding the e-
mail, it seenms clear that the June 2006 request does not satisfy the
requirements of 8§ 1024(b)(4). The wording of the request |acks both
specificity and clarity, and there is no indication the defendants knew
or shoul d have known that the e-mail was requesting the SPD. |ndeed,
when Green wanted a copy of the SPD, her request was worded in no
uncertain terms: “lI am requesting a copy of the Summary Plan
Description,” she wote on Septenber 17, 2007. (Doc. 77, Ex. 21.) The
June 2006 request does not satisfy § 1024(b)(4), and therefore, does not
give rise to a cause of action. See Colin, 335 F. Supp. 2d at 611 n. 25.
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Summary of Material Modifications (SMM Request

Green al so argues the defendants failed to provide her with a copy
of the SMMfor the period from Septenber 2007 to Novenber 2008. A plan
adm ni strator nust provide each partici pant and beneficiary receiving
benefits wunder the plan a copy of a “sumary of any material
nodi fication in the ternms of the plan. . . .7 29 U S. C. § 1024(b)(1);
29 U.S. C § 1022(a). As noted above, Geen is not a beneficiary
receiving benefits under the plan. As a result, the defendants were
only obligated to provide G een with a copy of the SMM upon request;
there were no mandatory disclosure requirenents. See 29 U S C
8§ 1024(b)(1); 29 U.S.C. § 1024(b)(4); 29 CF.R § 2520.104b-1(a).

In Septenber 2007, Green requested a “copy of the Sunmary Pl an
Description.” This request did not nention, or make any reference to,
the SMM The cardi nal question, therefore, is whether a request for an
SPD includes within it a request for the SMM  The answer is that it
does not.

Since Geen is a beneficiary not yet receiving benefits, her
requests for information fall under § 1024(b)(4) and not 8§ 1024(b)(1).
See 29 U S C 8§ 1024(b)(4); 29 US.C § 1024(b)(1); 29 CFR
§ 2520.104b-1(a). Under 8§ 1024(b)(4), the plan adm nistrator shall
upon written request, provide any participant or beneficiary a copy “of
the | atest updated summary plan description . . . or other instruments
under which the plan is established or operated.” 29 US.C
8§ 1024(b)(4).

An SMMis a docunent designed to report changes in the ERI SA pl an
and, along with annual reports and SPDs, to keep participants notified
of their rights and benefits. Ward v. Ml oney, 386 F. Supp. 2d 607, 611
(MD. N C 2005), aff’'d, 171 F. App’'x 986 (4th Cr. 2006) (per curiam.
As such, an SMM is clearly a docunent “under which the plan is
establ i shed or operated,” and subject to a § 1024(b)(4) request. 1d.

But since a request for an SMM falls under the “other instrunents”
clause of 8§ 1024(b)(4), rather than the "l atest updated summary plan
description” clause, it follows that a request for an SMMis not part
of a request for an SPD. See id. In other words, the Ward court did
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not find that a request for an SMMwas subsuned wi thin the SPD | anguage.
See id.; see also Fishman, 539 F. Supp. 2d at 1048 (dividing the
plaintiff’s request for docunents into three distinct categories: (1)

a sunmary pl an description, (2) a summary of material nodifications, and
(3) all “*relevant’” information relating to the denial of plaintiff’s
benefits).

I n requests for docunents, plaintiffs thensel ves have been carefu
to distinguish between requests for SMVs and requests for other plan
docunments. See Ward, 386 F. Supp. 2d at 611 (noting plaintiff requested
“a copy of the SUMVARY OF MATERI AL MODI FI CATIONS” in a letter to the
defendant); OQero Carrasquillo v. Pharmacia, 382 F. Supp. 2d 300, 312
(D.P.R 2005), aff'd, 466 F.3d 13 (1st Cir. 2006) (noting plaintiff
“clearly requested the SMM and other relevant docunents” under
8§ 1024(b)(4), and should be awarded penalties under § 1132(c)(1));
McFaul v. Lowes Corp., No. 93 Cv. 2401 (KC, 1993 W 541778, at *1
(S.D.N. Y. Dec. 30, 1993) (noting plaintiff requested “all summary of
material nodifications filed” in three-year period, along wth SPDs, and

ot her plan docunents).

Looking to the cases cited above, there is no support for the
theory that a request for an SPD acts as a request for an SMM One
section of the code of federal regulations appears to group a request
for an SPDw th an obligation to provide an SMM 29 C.F. R § 2520. 104a-
8(a)(1)(i). Under that section, the plan adm ni strator nust provide the
Secretary of Labor, upon witten request, a copy of the “l| atest updated
summary plan description (including any sumaries of nmaterial
nodi fications to the plan. . . .).” 1d. Because this section concerns
di sclosure to the Secretary of Labor, rather than disclosure to plan
partici pants and beneficiaries, the court finds this section inapposite.

On Septenber 17, 2007, Green requested a copy of the SPD. She
received a copy of the SPD later that nonth, within the thirty-day
statutory deadline. She never specifically requested an SMM Under the
case law, Geen's failure to clearly request an SMM cannot support a
cause of action under § 1024(b)(4).

In her brief and supporting nenorandum G een cites to 29 U S.C.
§ 1104 and 29 U.S.C. § 1109. (Doc. 1 at 1Y 25-26; Doc. 86 at 5.) Since
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the defendants did not violate the requirenents of 8§ 1024(b)(4), they
did not violate any of the fiduciary duties under 8 1104 and § 1109.
More to the point, the “general fiduciary obligations set forth in ERI SA
§ 404 [29 U.S.C. § 1104] do not refer to the disclosure of information
to Plan participants, and it would be inappropriate to infer an
unlimted di sclosure obligation on the basis of general provisions that
say not hing about such duties.” Wiss v. CIGNA Healthcare, Inc., 972
F. Supp. 748, 754 (S.D.N. Y. 1997).

Green is not entitled to any danmages under 8§ 1132(c)(1).° Sunmary

judgnment is appropriate on Count 1I.

Count |1

In 1984, Congress passed the Retirement Equity Act (REA), to all ow
for the assignment of plan benefits to a fornmer spouse or dependent by
a state court order. 29 U S.C. 8§ 1056(d)(3); Trustees of Dirs. Guild
of Anerica-Producer Pension Benefits Plan v. Tise, 234 F.3d 415, 419
(9th Cir. 2000), anended on denial of reh’'g, 255 F.3d 661 (9th Cir.
2000). In passing the REA, Congress specifically noted that a QDRO was

an exception to the general prohibition on the assignnent of pension
pl an proceeds. 29 U S.C. § 1056(d)(3). A QPROis a type of donestic
relations order (DRO, which is any order that (1) relates to child
support, alinmony paynments, or marital property rights, (2) involves a
spouse, former spouse, child, or other dependant of a plan participant,
and (3) is made pursuant to state donestic relations law. 29 U S.C
8 1056(d)(3)(ii).

A DROis a QPROif it “creates or recognizes the existence of an
alternate payee’s right to, or assigns to an alternate payee the right
to, receive all or a portion of the benefits payable with respect to a
partici pant under a[n ERISA] plan. . . .7 29 U S. C § 1056(d)(3)(B).
A QDRO nust al so specify (1) the nane and | ast known mailing address of

SFidelity argues that it is not liable for danages because it is
neither a fiduciary nor an admnistrator of the Plan, under ERISA
(Doc. 48 at 3.) Since Geen is not entitled to damages under
8§ 1132(c)(1), there is no need to resolve this issue. Fisher, 895 F. 2d
at 1077.
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the alternate payee and the plan participant, (2) the anount or
percentage of plan benefits to be paid by the plan to the alternate
payee, or the nethod for determ ning such an anmount or percentage, (3)
t he nunber of paynments or time period governed by the order, and (4) the
plan to which the order applies. 29 US. C 8 1056(d)(3)(C. At the
sane tinme, a valid QDRO cannot (1) require the plan to provi de any type
of benefit not otherw se provided by plan, (2) require the plan to
provi de increased benefits, and (3) require benefits to be paid to an
al ternate payee which nust, in turn, be paid to another alternate payee.
29 U S.C. 8§ 1056(d)(3)(D). A DRO that “substantially conplies” with
these requirenments is a QORO. Tise, 234 F.3d at 420. Under ERI SA, a
former spouse is an alternate payee. 29 U S.C. 8 1056(d)(3)(K).

The primary responsibility for determ ni ng whether a DROis a QDRO
rests with the plan itself. 29 U S.C 8 1056(d)(3)(G; Tise, 234 F.3d
at 420. As aresult, an alternate payee who has obtai ned a DROfromt he
state court nust present that order to the plan admi nistrator for the
ultimate determ nati on of whether it is a QDRO. Tise, 234 F.3d at 420.
Once subnmitted, the plan administrator nust notify the alternate payee
of the status of the DRO within a reasonable period. 29 U S C
§ 1056(d)(3)(Q(i). |If the plan adm nistrator determ nes that the DRO
meets the criteria of a QORO, then it nust follow the provisions of the
QDRO. Johnston v. Capital Accunulation Plan of Chubb Corp., No. 3:98
CVv 2296-D, 2000 W 1006935, at *3 (N.D. Tex. July 19, 2000). “Both
ERI SA and case law require a plan adm nistrator to follow the dictates
of the QDRO.” 1d.

The alternate payee may also petition a conpetent court to
determne if the DRO is a QRO See 29 U. S.C. § 1056(d)(3)(H(i).
After all, the ERISA provisions “clearly contenplate that questions
concerning the enforceability of DROs as QDROs can occur. . . .” Tise,
234 F.3d at 424. Federal courts interpret QDROs according to ordinary
principles of contract law. See Galvan v. SBC Pension Benefit Pl an, No.
SA- 04- CV- 333- XR, 2007 W 2892005, at *4 (WD. Tex. Cct. 1, 2007), on
reconsideration in part, 2008 W 114927 (WD. Tex. Jan. 10, 2008)
(applying M ssouri |aw); Johnston, 2000 W. 1006935, at *3.




Citing 8 1056, G een argues the defendants wongfully wthheld
i mredi ate paynment, and that the defendants wongfully rejected the
second DRO as unqualified. She also argues that these actions were a
breach of the defendants’ fiduciary obligations under § 1104.

On January 26, 2006, the circuit court issued its first DRO. The
pl ai n | anguage of § 1(f) of the DRO states that

Payments to the Alternate Payee, as provided i n subparagraph
(d) above, shall be made whether or not he has retired, at
the Participant’s normal retirement date; provided, however,
if the Participant retires and begins receiving benefits
prior to his normal retirement date, the Alternate Payee’s
benefits will commence at the sane tine. 1In the event of the
term nation or partial term nation of the Plan, the benefit
payable to the Alternate Payee shall be payable as provided
by the Pl an.

(Doc. 59, Ex. 3 at § 1(f).) On July 9, 2007, the circuit court issued
its second anended DRO, which Fidelity rejected on Septenber 12, 2007.
The second anmended DRO contains the exact sane |anguage in its T 1(f).
(Doc. 73, Ex. 17 at § 1(f).) G een does not dispute that her ex-husband
has not yet retired, or that his normal retirenment date i s several years
away. (See Doc. 72, Ex. 16.)

Under M ssouri law, the court may not alter the parties’
agreenments through interpretation. Pepsi M danerica v. Harris, 232
S. W3d 648, 654-55 (Mb. Ct. App. 2007). Ininterpreting a contract, the
court's central obligationis to “ascertain the intention of the parties

and to give effect to that intent.” 1d. To determne the intent of the
parties, the terns of a contract are read as a whole, and given their
pl ai n, ordinary, and usual neaning. Id. Unless the contract is
anbi guous, the intent of parties is determ ned based on the contract
al one, and not on extrinsic evidence. Arnstrong Bus. Servs., lnc. v.
H & R Block, 96 S.wW3d 867, 874 (M. Ct. App. 2002). A contract is
anmbiguous if its terns are reasonably open to nore than one neani ng, or

the neaning of the |anguage used is uncertain. Id. A contractual
provi sion is not anbi guous just because the parties disagree over its
meani ng. 1d.

Section 1(f) could not be clearer. Paynent to Geen shall be nade
on her ex-husband’s normal retirenent date, even if he has not retired,
or when he elects to start receiving his benefits - whichever happens
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first. The plain|language of the QDRO and t he subsequent second anended

DRO nake no nention of an inmmedi ate paynment - even though they could
have been drafted to provide an immedi ate paynent. See D.K.H V.
LRG, 102 S wW3d 93, 105 (M. C. App. 2003) (noting that the
“domestic relations order entered by the [circuit] court . . . indicates

that Wfe's share ‘shall be inmmediately payable in a | unp-sum form of
benefit or such other form as [Wfe] elects as permtted under the
Plan.’”) (enphasis added); In re Marriage of Novak, 83 S.W3d 597, 601
(Mo. Ct. App. 2002) (per curiam (noting that the DRO entered by the
circuit court specifically stated that the wife could imediately

receive paynments from the husband’s pension plan, as part of her
mai nt enance award).

M ndful that it nust | ook to the plain and ordi nary meani ng of the
DRO s | anguage as though it was a contract, the court concl udes that
neither the first QDRO nor the second anended DRO provide for an
i medi ate paynent. Since a plan admnistrator nust follow the
provi sions of the QDRO, the defendants did not wongfully w thhold an
i mredi ate paynent. And since AT&T and Fidelity have no choice but “to
follow the dictates of the QDRO " the defendants did not breach any of
their fiduciary duties by failing to provide Geen with an imredi ate
di sbursenent. See 29 U.S.C. § 1104.

In support of her argunent, Geen points to § 1(e) of the DRO
Section 1(e) states that

Benefits shall be paid to the Alternate Payee in any formin
whi ch benefits may be paid to the Partici pant under the Plan
and shall continue as |ong as Participant or Alternate Payee
are eligible to receive benefits under the Plan.

(Doc. 59, Ex. 3 at ¢ 1(e)) (enmphasis added). By its plain |anguage,
this section speaks only to the formof the paynent; not the timng of
the paynment. |Indeed, reading a timng conponent into this section would
create a conflict with § 1(f), the very next section. See Galvan, 2007
WL 2892005, at *5 (“In interpreting the QDRO it is inportant to
remenber the disputed provisions nust be read with reference to the
whole.”). Reading the contract as a whole, T 1(e) speaks to the form
of the paynent, while f 1(f) speaks to the timng of the paynent. As



noted above, Y 1(f) did not authorize AT&T or Fidelity to provide an
i mredi ate paynent to G een.

Green argues that the defendants wongfully rejected the second
amended DRO. Under the plain | anguage of the ERI SA statute, a DRO nust
clearly specify “each plan to which such order applies.” 29 U S.C
8§ 1056(d)(3)(C). The second anended DRO i dentified the pension plan as
the SBC Pensi on Benefit Plan in Little Falls, New Jersey. (Doc. 73, Ex.
17 at 7 1(c).) By this time, the nanme of the pension plan was the AT&T
Pensi on Benefit Pl an. (Doc. 74, Ex. 18 at 1.) Because the second
anmended DRO i dentified the wong plan, the defendants did not wongfully
reject it. See 29 U S. C 8§ 1056(d)(3)(C); see generally Parham v.
Par ham 855 N. E. 2d 722, 725 (Ind. Ct. App. 2006) (noting the trial court
i ssued a second DRO after the plan adm nistrator rejected the first DRO

because it did not include the full plan nane); Baker v. Paluch, No.
Cv. A 22078, 2004-Onio-6744, at 17 2-3 (Chio Ct. App. 2004) (noting
the trial court issued a second DRO after the plan adm nistrator

rejected the first DRO due to a “labeling m stake”).

The defendants also rejected the second anended DRO because it
failed to provide a clear and cal cul abl e award. For the benefit of the
parties going forward, the court finds that the second anended DRO did
provide a clear and cal cul able award. In its order, the circuit court
noted that the pension values at the beginning and at the end of the
marri age “[ have] now been docunented to be” $167, 790. 65 and $248, 975. 11,
respectively. (Doc. 73, Ex. 17 at 1) (enphasis added). The order
defined the marital portion as the difference between these two val ues.
(ILd. at 1 1(d).) Miltiplying this difference by the wife’'s share of the
marital portion of the pension, or 68.3% produces a clear value of
$55, 448.98. See note 7. The second anended DRO cl early specified the
“amount or percentage of the participant’s benefits to be paid by the
pl an to each such alternate payee. . . .7 29 U.S.C. 8 1056(d)(3)(O(ii)
(emphasi s added).

But even if the defendants did wongfully reject the second anended
DRO, that order still did not provide for an imedi ate disbursenent.
The second amended DRO contai ns the sane exact | anguage in § 1(f) as the



first QDRO The second anmended DRO therefore suffers from the same
drafting problemidentified above.

Finally, Geen argues that the defendants provided her wth
conflicting and m sl eading i nformati on. However, G een does not argue
this was done deliberately or with an intent to harass or defraud.
Absent such proof, the defendants’ conduct is not a breach of the
fiduciary duty. See Christensen, 462 F.3d at 918 (noting that two ot her

circuits have upheld grants of summary judgnent for ERISA fiduciaries
accused of breaching the duty of care “by providing incorrect benefit
proj ections or the wong formfor designating plan beneficiaries”).

Under the plain language of § 1(f), Geen is not entitled to an
i medi ate di sbursenent under either the initial QDRO or the second
anended DRO. The defendants did not wongfully wthhold paynent,
wrongfully reject the second anended DRO, or breach any fiduciary
duties. Summary judgnent is appropriate on Count I1.

Motion for Sanctions

On January 21, 2009, the court issued an order, conpelling the
def endants to provi de G een with docunments supporting their cal cul ati ons
of certain account val ues. (Doc. 52.) Geen argues the defendants
failed to provide the docunents within the court-ordered tine frane.
(Doc. 53.)

I n response, the defendants note that the docunents were produced
on February 5, only four business days after the deadline. The
defendants also note that the delay stemmed from having to search
t hr ough conpany archives, and that there was sone difficulty reading the
encrypted e-mail containing the docunents. (Doc. 54.)

Under the circunstances, the four-day delay was excusable. The
notion for sanctions is denied.

An appropriate order is issued herewth.

/'S David D. Noce
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UNI TED STATES MAG STRATE JUDGE

Si gned on April 29, 2009.



