Fenton v. Dormire Doc. 38

UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

TROY L. FENTON, )
Petitioner, g
VS. g No. 4:07CVv1595-DJS
DAVE DORM RE, §
Respondent . g
ORDER

This matter is before the Court on the report and
recommendation of the United States nmagistrate judge [Doc. #28],
recommendi ng denial of petitioner Troy L. Fenton’s petition for
wit of habeas corpus [Doc. #1], and petitioner’s objections
thereto [Doc. #31]. Pursuant to 28 U S.C. 8 636, the Court wll
conduct a de novo review of those portions of the report and
recomendation to which specific objections are nade.

Backgr ound

On January 9, 2003, a jury in the Grcuit Court of St.
Loui s County, M ssouri convicted petitioner of robbery inthe first
degree, two counts of arned crimnal action, and assault in the
first degree, arising out of a robbery of a pharmacy and a shoot out
with police that followed. Doc. #28, p. 1. On March 17, 2003,
petitioner was sentenced to life inprisonnment on the robbery and
assault counts and 50 years inprisonnent for the two counts of

arned crimnal action, with the sentences on the four counts to run
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consecutively. 1d.

On direct appeal, petitioner alleged that the trial court
erred in that there was insufficient evidence from which a
reasonabl e jury coul d have concl uded that petitioner’s purpose was
to kill or cause serious physical injury to the police officer he
shot . Doc. #12, Ex. C at 10. The M ssouri Court of Appeals

affirmed the judgnent on April 13, 2004. State v. Fenton, 131

S.W3d 857 (Mb. Ct. App. 2004) (sunmary order) (per curiam; Doc.
#12, Ex. E (suppl enental opinion).

Petitioner filed a notion for post-conviction relief on
June 9, 2003. Doc. #12, Ex. F at 1. Petitioner alleged
i nformation regarding a prior conviction provided at his sentencing
was fal se, ineffective assistance of counsel for failing to request
petitioner be permtted to shower before trial, ineffective
assi stance of counsel for failing to request a jury instruction
ordering the jury to not consider petitioner’s appearance,
i neffective assi stance of counsel for failing to file a notion for
speedy trial, ineffective assistance of counsel for failure to
honor petitioner’s request that a notion be filed requesting
di sposition of the case within 180 days, his conviction resulted
from an unconstitutionally selected and inpaneled jury, and his
sentence of 50 years inprisonment on the two counts of arned
crimnal action to be served consecutively was i nproper. 1d. at 7,
29- 37. On May 3, 2006, the circuit court denied the notion

foll ow ng a hearing. ld. at 4. The M ssouri Court of Appeals



affirmed the denial of petitioner’s post-conviction relief notion.

Fenton v. State, 230 SSW3d 8 (Mb. C&. App. 2007) (summary order)

(per curiam.

In its supplenental opinion on direct appeal, the
M ssouri Court of Appeals summarized the facts adduced at trial as
fol |l ows:

On Cctober 10, 2001, in Sikeston, Mssouri,
[ petitioner] and his brother Ernest Fenton, robbed Super
D's Pharmacy at gunpoint. [Petitioner] stole various
control |l ed substances whil e Ernest Fenton waited outside
inthe car. After the robbery, the pharmacist called the
police and reported the |Iicense plate nunber of the car.
Li eutenant Mark Crocker (“Crocker”) was the first police
officer to spot [petitioner] and his brother as they
passed him on the highway. Crocker identified the
i cense pl ate nunber and proceeded to foll ow the suspect
vehicle, turning on his energency |ights. As Crocker
followed [petitioner’s] vehicle, Oficer Christopher
Newel | (“Newell”) blocked the roadway with his marked
police car, forcing the driver to nake a left turn onto
Little Street.

Crocker found [petitioner’s] vehicle parked behind
the breezeway at 106 Little Street, a residence in
Si keston, M ssouri. When Newell arrived on the scene, he
observed a white male walk in front of [petitioner’s]
vehicle. Newell ordered the suspect tolie on the ground

with his hands up. |Instead, the man entered the house
and seconds |ater, gunshots were fired frominside the
house.

I n response, police officers shouted for the man to
cone out of the house. As Crocker approached the house,
he observed an individual start to exit, immedi ately
retreat and slamthe door. Crocker, who had been on the
south side of the house, then noved to the north side,

crossing in front of the house. As he crossed, the
occupants of the house fired eight or nine shots in his
direction, hitting Crocker in the |eg. The injury

prevented Crocker from walking[,] and he received
assi stance fromother officers on the scene.

Fol l owi ng Crocker’s shooting, an individual stuck
his head out the w ndow, wthdrew and then a handgun
appeared in the window. An officer fired a shotgun round
through the w ndow and another officer advised the

3



Doc.

occupant s over a public address systemthat the house was
surrounded. Two nen, later identified as [petitioner]
and hi s brother, vacated the house. Both were taken into
custody and transported to the Scott County Sheriff’s
Depart nent .

While in Scott County custody, [petitioner] admtted
that he robbed the pharmacy at gunpoint, he knew the
police were chasing him and he shot the officer. He
admtted that while fleeing, he heard his police scanner
report that the police knew the l|ocation of his car.
[Petitioner] further stated that he and his brother drove
into a field and broke into the residence on Little
Street. [Petitioner] acknow edged that while inside the
Little Street house, he fired his gun fromthe wi ndowto
scare the police as they approached the house.
[Petitioner] repeatedly stated he felt regret for
shooting the police officer.

#12, Ex. E at 2-3.

| nstant Petition

The instant petition for wit of habeas corpus was filed

in this Court on Septenmber 12, 2007. Petitioner raises six bases

for

relief pursuant to 28 U . S.C. § 2254:

1. Petitioner was denied due process and equal
protection because there was insufficient evidence
to convict petitioner of assault on a |[|aw
enforcement officer in the first degree.

2. Petitioner received ineffective assistance of trial
counsel when counsel failed to file a notion for a
speedy trial.

3. Petitioner received ineffective assistance of trial
counsel when counsel failed to ask the trial court

to instruct the jury to disregard petitioner’s



di shevel ed and unkenpt appearance.

4. Petitioner received ineffective assistance of trial
counsel when counsel failed to have petitioner
mentally evaluated to ascertain whether he was
conpetent to stand trial.

5. Petitioner was denied due process when the tria
court sentenced him in part, based on the
erroneous belief that he was previously convicted
of aggravated assault in Fayetteville, Arkansas.

6. Petitioner contends that the trial court erred in
sentencing him as a prior and persistent drug
of fender because he was previously acquitted of
possessing a control |l ed substance.

Doc. #1. The mmgistrate issued his report and recomrendati on on
April 3, 2009, in which he analyzes these six grounds for relief.
After a thorough analysis, the magistrate recomends that
petitioner’s wit of habeas corpus be denied.
Standard of Revi ew

As stated above, pursuant to 28 U.S.C. 8 636(b)(1), the
Court gives de novo consideration to those portions of the report
and recommendation to which objections are nade. In order to
trigger such review, the objections nust be sufficiently specific,
addressing particular findings or conclusions of the magistrate or

asserting specific allegations of error. See, e.q9., Nabors v.




United States, 929 F.2d 354, 355 (8th Cr. 1990); Thonpson v. Ni X,

897 F.2d 356, 357-58 (8th G r. 1990); Branch v. Martin, 886 F.2d

1043, 1046 (8th Cir. 1989) (citing Goney v. dark, 749 F.2d 5, 7

(3d Cir. 1984)). “[Plroviding a conplete de novo determ nation
where only a general objection to the report is offered would
undermne the efficiency the nmgistrate system was neant to
contribute to the judicial process.” Goney, 749 F.2d at 7.

Habeas relief nay not be granted by a federal court on a
claim that has been decided on the nerits in state court unless
t hat adj udi cati on:

(1) resulted in a decision that was contrary

to, or involved an unreasonable application

of, <clearly established Federal Ilaw, as

determ ned by the Suprene Court of the United

States; or (2) resulted in a decision that was

based on an unreasonabl e determ nation of the

facts in light of the evidence presented in

the State court proceeding.
28 U.S.C. 8§ 2254(d)(1)-(2). A decisionis contrary to federal |aw
when it is opposite to the Suprenme Court’s concl usion on a question
of law, or different from the Court’s conclusion on a set of

mat eri al ly indistinguishable facts. WIlianms v. Taylor, 529 U. S.

362, 379 (2000). An “unreasonable application” is one that,
“eval uated objectively and on the nerits, resulted in an outcone
t hat cannot reasonable be justified under existing Suprene Court

precedent,” Janes v. Bowersox, 187 F.3d 866, 869 (1999) (quoting

Long v. Hunphrey, 184 F.3d 758, 760 (8th Cir. 1999)), or that

unreasonably refuses to extend a legal principle to a new context



where it should apply, Carter v. Kema, 255 F.3d 589, 592 (8th G r.

2001). A state court’s factual findings are presuned to be

correct. 28 U S.C 8 2254(e)(1); Witehead v. Dormre, 340 F.3d

532, 536 (8th Cr. 2003). Cl ear and convincing evidence that
factual findings |ack evidentiary support is required to overcone
that presunption. |d.
Petitioner’s (bjections

Petitioner objects to the nmagistrate’s anal ysis of each
of the six grounds for relief. The Court w Il review each
obj ection according to the standard set out above.
G ound 1

In Gound 1, petitioner asserts that the trial court
violated his right to due process and equal protection under the
United States Constitution because there was insufficient evidence
to convict himof assault on a | aw enforcenent officer in the first
degree. In his objections to the magistrate’ s report recomrendi ng
denial of this ground, petitioner argues that no reasonable juror
shoul d have convi cted petitioner based upon the evi dence i ntroduced
at trial. Petitioner generally objects to “the Magistrate's
finding, that [petitioner] has not shown that the state court’s
determnation ‘resulted in a decision that was based on an
unr easonabl e determ nation of facts in |ight of evidence presented
in the state proceedings.’” Doc. #31, pp. 4-5 (quoting 28 U S.C

8§ 2254(d)(2)). Specifically, he clainms there was insufficient



evidence to establish the requisite intent for the of fense because
t he evi dence showed that he “aim essly” shot out of a window. The
Court will conduct a de novo review of petitioner’s specific
obj ection on this issue.

Petitioner was charged with violating Mb. Rev. Stat. 8§

565.081.1, which requires the state to prove that petitioner either

attenpted to kill or know ngly caused or attenpted to cause serious
physical injury to a |aw enforcenment officer. Mb. Rev. Stat. 8§
565. 081. 1. In petitioner’'s state appeal, the Mssouri Court of

Appeal s determ ned that, under M ssouri |aw, intent may be based on
circunstantial evidence or inferred fromsurroundi ng facts and may
be determ ned from evidence of the accused’s conduct before the
act, from the act itself, and from the accused s subsequent
conduct. Doc. #12, Ex. E at 5-6. The M ssouri Court of Appeals
held that consciously engaging in conduct that causes serious
physical injury satisfies the requisite intent requirenments of
first degree assault on a |aw enforcenent officer. Id. at 6.
Further, the M ssouri Court of Appeals has previously held that the
natural consequences of firing a pistol in the direction of an

officer is at |east great bodily harm State v. Mann, 129 S. W 3d

462, 467 (Mb. Ct. App. 2004).

The M ssouri Court of Appeals concluded that sufficient
evidence existed from which a reasonable juror <could find
petitioner guilty beyond a reasonable doubt of this crinme. The

Court nust give great deference to the state appellate court’s
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conclusion that the evidence was sufficient to support the

conclusion. Jackson v. Virginia, 443 U S. 307, 323 (1979). The

inquiry for the Court is, thus, whether any rational trier of fact
could have found the essential elenents of the crinme beyond a
reasonabl e doubt. 1d. at 319. The Court nust viewthe evidence in
the light nost favorable to the prosecution. |[|d.

Petitioner’s objectionto the magistrate’s report is that
there was insufficient evidence to support the intent el enent of
his conviction because he fired ain essly out of the window. The
evidence at trial, viewed in a light nost favorable to the
prosecution, showed that the police chased petitioner in a marked
car wthits lights on, petitioner knewfromhis police scanner the
police were chasing him petitioner or his brother encountered a
police officer outside of the house nonents before entering the
house, petitioner repeatedly fired his gun out of a window in the
direction of the police officer, one of the bullets he fired struck
the police officer, and the purpose of his shot was to scare the
police officer to keep himaway fromthe residence. The evidence
hi s counsel pointed to during open and cl osing argunents to negate
the intent el enent was the fact that petitioner failed to shoot the
officer again after he was struck the first tine and fell to the
gr ound. Petitioner’s counsel further highlighted how badly
petitioner mssed with his subsequent shots. He also pointed out
that petitioner’s confession to shooting the officer was filled
with regret. Defendant did not take the stand in his own defense.

9



He did not testify that he did not intend to shoot the officer or
that he fired aimessly.

The Court finds that under the evidence, viewed in a
| ight nost favorable to the prosecution, a reasonable jury could
have found that petitioner intended to shoot the officer. Even if
the jury believed petitioner’s counsel’s argunment regarding the
subsequent badly m ssed shots, they coul d have reasonably concl uded
that the shot that struck the officer was intended to hit him In
ot her words, subsequent badly mssed shots do not necessarily
negate petitioner’s intent with respect to the wounding shot.
Li kew se, petitioner’s subsequent regret from having shot the
of ficer does not negate his intent to do so when he pulled the
trigger.

Even assum ng that the evidence showed that petitioner
fired aimessly (which it does not), the fact that petitioner fired
W t hout ai m ng, as opposed to singling out and aimng at a specific
target, would not, as a matter of |aw, negate the intent el ement of
his crinme. The evidence showed that petitioner was not an i nnocent
citizen, firing his weapon aimessly into the air for no apparent
reason; he was a fugitive who had just commtted arned robbery,
firing his weapon in the general direction of a police officer who
was pursuing him \Wile petitioner’s counsel’s argunent that he
fired without ai m ng may have wei ghed agai nst a finding of intent,
the evidence that petitioner was a fugitive fromlaw enforcenent,
fired his weapon in the general direction of the |aw enforcenent

10



officer, and, in fact, shot the officer was sufficient for a
rational trier of fact to have found that petitioner intended to
kill or cause serious physical injury to the |aw enforcenent
officer. Accordingly, petitioner’s objection wll be overrul ed.
G ounds 2-4

In Gounds 2 through 4, petitioner asserts that he
recei ved ineffective assistance of trial counsel. To prevail on a
claimof ineffective assistance of counsel, petitioner nust show
that his counsel’s performance was deficient as a mtter of
constitutional law and that petitioner was prejudiced by the

deficient performance. Strickland v. Washi ngton, 466 U. S. 668, 687

(1984). Aconstitutionally deficient performance is one that falls
“outside the wide range of professionally conpetent assistance.”
Id. at 690. A defendant is prejudiced by deficient performance if
“there is a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have been
different.” Id. at 694. “There is a strong presunption that

counsel s strategi c choices were reasonable.” Forsyth v. Ault, 537

F.3d 887, 891 (8th Cir. 2008) (citing MGurk v. Stenberg, 163 F.3d

470, 473 (8th Cr. 1998)). 1In rejecting petitioner’s ineffective
assi stance of counsel clainms in this case, the state trial court
applied Mssouri cases that apply the sanme standard as the
Strickland standard set forth above. The M ssouri Court of Appeals

rejected petitioner’s clains in a summary opinion, but it is
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presuned that the M ssouri Court of Appeals rejected petitioner’s
clainms for the reasons given by the circuit court when it rejected

the clains, Ylst v. Nunnenmaker, 501 U. S. 797, 803 (1991), and thus,

al so applied a standard equivalent to the Strickland standard.

Accordingly, the Court wll defer to the state court’s decision
unl ess the decision was contrary to or an objectively unreasonabl e

application of Strickland. See Early v. Packer, 537 US 3, 7

(2002) (per curiam; Cox v. Burger, 398 F.3d 1025, 1030 (8th Cr

2005); see also Mddleton v. MNeil, 541 U S. 433, 436 (2004);

Wllianms v. Taylor, 529 U S. 362, 379 (2000).

In Gound 2, petitioner asserts that his trial counsel
was i neffective inasmuch as his counsel failed to file a notion for
a speedy trial. Hi s specific objectionto the magistrate’s report,
recommendi ng denial of this ground, concerns the magistrate’'s
finding that petitioner was not prejudiced by his trial counsel’s
failure to submt a notion for a speedy trial. Thus, the Court
wi Il conduct a de novo review of the issue of prejudice.

As stated above, petitioner asserted this speedy trial
argunment in his post-conviction notion in state court. The state
court concluded that petitioner was not prejudiced by his tria
counsel’s failure to submt a notion for a speedy trial. Thi s
conclusionis entitled to deference under the statutory standard of
review that applies to conclusions reached by state courts.

The Court has carefully reviewed the record in this
matter and finds that the state court’s decision to deny G ound 2

12



was not based on an unreasonable determnation of the facts in
light of the evidence presented in the state court proceeding, 28
US C 8§ 2254(d)(2), and the determ nation was not contrary to or
an unreasonabl e application of clearly established federal |aw, 28
US C § 2254(e)(1). Wile petitioner’s case was delayed for a
substantial anount of tinme (454 days), he caused or acquiesced to
nost of that del ay. Furthernore, petitioner did not attenpt to
assert his right to a speedy trial until over a year after his
arrest and subsequently asked for a continuance of trial, in spite
of his alleged desire for a speedy trial. Finally, petitioner was
not prejudiced by the delay in bringing himto trial because,
al though there is sone evidence that he suffered poor conditions
while incarcerated and suffered from anxiety, such evidence is
out wei ghed by the fact that petitioner has not identified any way
in which his defense suffered from the delay. I n concl usion,
Gound 2 fails and petitioner’'s objection wll be overrruled
because the state court properly determ ned that petitioner was not
prejudi ced by his counsel’s performance in not filing a notion for
a speedy trial, and the Court will adopt the magi strate’ s extensive
and correct analysis of this issue.
In Gound 3, petitioner asserts that his trial counse

was i neffective inasmuch as he failed to ask the trial court for a
jury instruction regarding petitioner’s unkenpt and disheveled
appearance on the norning of the first day of trial. It is not
clear to what portion of the magistrate’ s report regardi ng G ound
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3 petitioner objects specifically. 1In his objections, petitioner

argues that his unkenpt appearance due to being deprived a shower

at the county jail may have sufficiently inpugned his credibility
to establish a constitutional violation. Although de novo review
may not be warranted for failure to object to a specific portion of

the magistrate’s report, the Court will nevertheless review the
i ssues raised in petitioner’s objections.

The Court carefully reviewed the record concerning
petitioner’s unkenpt appearance. The record shows that petitioner
cane to the first day of trial from the St. Charles County
M ssouri jail w thout having been all owed to shower that norning or
for the prior three or four days. H s long hair was unkenpt and
made the fact that he had not showered visually apparent. During
a pretrial conference on the first norning of trial, petitioner’s
trial counsel nmade a record of the fact that petitioner was not
permtted to shower or shave for several days, naki ng hi m*“sonmewhat
| ess than presentable to a jury.” Doc. #12, Ex. Bl at 20. The
trial judge noted counsel’s comrents for the record and indicated
that an inquiry would be made with the county detention center.
This discussion was not held in the presence of the jury panel
The court then allowed the jury panel to be set up, and voir dire
began that norning. After the entire jury panel was rel eased, the
trial court set aside time for individual jurors to conme forward
with specific concerns, outside of the presence of the entire
panel . One juror indicated a negative first inpression of

14



petitioner based on his appearance, and that juror was struck for
cause. There is no evidence that any other jurors were affected by
hi s appearance that norning, and all of the conversations on the
record concerning petitioner’s appearance were hel d outside of the
presence of the jurors so as to not drawthe jury panel’s attention
to his appearance. Petitioner then showered during the |unch
break. After the judge confirmed with petitioner that he received
a shower during the lunch break, petitioner’s appearance was not
menti oned on the record for the remainder of the trial. In sum
the Court’s extensive review of the record shows that petitioner
was di sheveled in front of the jury panel during voir dire on the
nmorni ng of the first day of trial but showered for the afternoon of
the first day and did not appear disheveled each of the next two
days of the three day trial.

In order to succeed on his claim of ineffective
assistance of counsel for failing to request an instruction,
petitioner nmust show that the outconme of his case woul d have been
different if his counsel had requested an instruction that the jury
di sregard his unkenpt appearance on the first norning of trial
Petitioner has failed to make such a show ng. There is no
indication in the record that the jury was influenced by his
appear ance. The overwhel m ng evidence of petitioner’s gquilt,
i ncl udi ng his confession, rather than his di shevel ed appear ance for
a short tinme, was the driving force behind the jury's verdict.
Because the Court finds that petitioner has not shown that he was

15



prejudiced by his trial counsel’s alleged ineffective assistance,
the Court will overrule his objection and adopt the nagistrate’s
wel | -reasoned recommendati on to deny petitioner relief on G ound 3.

In Gound 4, petitioner asserts that his trial counsel
was ineffective inasnmuch as his counsel failed to request a
conpet ency heari ng. Hi s specific objection to the magistrate’s
report, recommending denial of this ground, concerns the
magi strate’s finding that petitioner was not prejudiced by his
trial counsel’s failure to request a conpetency hearing. Thus, the
Court will conduct a de novo review of the issue of prejudice.

In order to denonstrate prejudice arising out of his
counsel’s decision to not seek a conpetency hearing, petitioner
must show t hat the outcone of his case woul d have been different if
the conpetency hearing had been requested. The test for
petitioner’s conpetency is whether he had a sufficient ability at
the time of his trial to consult with his counsel wth a
“reasonabl e degree of rational understanding” and whether at the
time of his trial he had a rational and a factual understandi ng of

t he proceedi ngs against him Dusky v. United States, 362 U. S. 402,

402 (1960) (per curiam). Thus, in order to denonstrate prejudice
on this claim petitioner nust denonstrate that, at the tinme of his
trial, he lacked the ability to consult with his counsel wth
reasonabl e, rational understandi ng and | acked under st andi ng of the
proceedi ngs agai nst him

The Court has carefully reviewed the record on this
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issue, including the trial record and petitioner’s and his
counsel’s testinony at post-trial evidentiary depositions, and
finds that petitioner was not prejudiced by his counsel’s failure

to request a conpetency hearing. Wile petitioner may have had a

hi story of depression and other nental illnesses, “nental illness
does not equate with inconpetency to stand trial.” United States
v. GCook, 356 F.3d 913, 918 (8th GCir. 2004). The record

denonstrates that petitioner actively and rationally consulted with
his counsel in the defense of his case. Furthernore, the record
shows that petitioner had a rational and factual understandi ng of
t he proceedi ngs agai nst him

In conclusion, Gound 4 fails because petitioner was not
prejudi ced by his counsel’s performance i n not seeki ng a conpet ency
determ nation, and the Court wll adopt the magi strate’s extensive
and correct analysis of this issue.
G ound 5

In Gound 5, petitioner asserts that the trial court
erred in considering incorrect information regarding petitioner’s
crimnal history when determning petitioner’s sentence. The
magi strate recomrends denial of this ground on two independent
bases: (1) petitioner procedurally defaulted the claimby failing
toraise it on direct appeal; and (2) the claimlacks nerit because
petitioner failed to present any evidence that the trial court

relied on a non-existent conviction when sentencing petitioner.

17



Petitioner obj ect s to the procedural def aul t ar gunent .
Specifically, he argues that he did not default the clai mbecause
he presented it to the trial court in his post-conviction notion.
Petitioner faults the trial court for failing to address the claim
inits findings of fact and conclusions of law. \Wile petitioner
states that he objects to the nagistrate’ s recomendation that his
claimis without nerit, he does not assert a specific objectionto
the magistrate’s conclusion on the nerits. Hi s objections are
devoid of argunment on the nerits, and instead focus on the various

reasons why he believes this claimis not procedurally defaulted.

Thus, the Court will conduct a de novo review of the issue of
procedural default but will not conduct a de novo review of the
merits.

It is well-established that the procedural default rule
requires a habeas petitioner to pursue all avail able avenues of
relief in state court before the federal courts can consider the

claim See 28 U . S.C. 8§ 2254(b); Duvall v. Purkett, 15 F.3d 745,

746 (8th Cr. 1994). In addressing this issue, a federal court
must give deference to state courts and should place great

i nportance on state procedural rules. See Buckley v. Lockhart, 892

F.2d 715, 718 (8th Cr. 1989). “A federal court can consider the
merits of a habeas corpus petition only when the prisoner has
‘fairly presented to the state courts the substance of his federal

habeas corpus claim” [d. (quoting Martin v. Solem 801 F.2d 324,

333 (8th Cir. 1986)). To avoid procedural default, “Mssouri
18



procedure requires that a claimbe presented ‘at each step of the

judicial process.’”” Jolly v. Gamon, 28 F.3d 51, 53 (8th Gr.

1994) (quoting Benson v. State, 611 S.W2d 538, 541 (Md. Ct. App.

1980)) . M ssouri law requires that trial errors be asserted on

direct appeal, see State v. Berry, 798 S.W2d 491, 497 (M. C

App. 1990), and does not allow a novant to challenge trial court
errors in a post-conviction notion, absent rare and exceptiona
ci rcunstances, see Phillips v. State, 214 S.W3d 361, 364 (M. C

App. 2007).

Gound 5 alleges a trial court error, and accordingly,

petitioner was required to raise it on direct appeal. Petitioner
failed to raise Gound 5 on direct appeal and first raised it in
his notion for post-conviction relief. Petitioner’s case did not
present a rare or exceptional circunstance to allow himto raise
the claim for the first time in a post-conviction notion.
Petitioner takes issue with the trial court’s failure to address
his claimin its findings of fact and conclusions of |aw, but
M ssouri law did not require the court to address the cl ai mbecause
it was not properly raised in petitioner’s post-conviction notion.

See Sammons v. State, 155 S.W3d 772, 774 (Mb. Ct. App. 2005).

In conclusion, petitioner procedurally defaulted G ound
5 by failing to assert it in his direct appeal. The Court wll
overrule petitioner’s objections to the procedural default issue.
Furthernore, the Court has reviewed the magi strate’ s assessnent of
the merits. The Court notes the | ack of any specific objections by
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petitioner with regard to the nerits of Gound 5. The Court finds
that the magi strate’s analysis of the nerits is correct, and thus,
the Court will adopt the magi strate’s recommendation with respect
to Gound 5inits entirety.
G ound 6

In Gound 6, petitioner contends that the trial court
erred by sentencing himas a prior and persistent drug offender.
The magistrate reconmmends that petitioner be denied relief on
Ground 6 because it is procedurally defaulted and not cogni zabl e.
In his objections, petitioner indicates that he agrees in part and
objects in part to the magistrate’s report. He acknow edges that
he did not assert this trial error at any stage of his state court
pr oceedi ngs. Petitioner does not object to the magistrate’'s
findings that Gound 6 1is procedurally defaulted and not
cogni zable. Instead, petitioner reargues the nerits of his claim
Because petitioner has not specifically objected to anything in the
magi strate’ s report and recomendation, the Court will not conduct
a de novo review of the magistrate’s analysis of Gound 6. The
Court has reviewed the nmagi strate’s report and reconmendation with
respect to Gound 6 and finds it to be a correct analysis.
Accordingly, the Court will overrule petitioner’'s objections to
Ground 6 and adopt the magistrate’ s report and recommendati on.

Concl usi on

This Court has reviewed the record, the petition, the
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magi strate judge’'s report and recomendation, and petitioner’s
obj ections thereto. The Court finds that the report and
recommendation sets forth a correct and very thorough anal ysis of
the issues raised in the petition. Petitioner’s objections to the
report and recomrendation are without nerit and are denied in their
entirety, and the Court will adopt the report and reconmendati on of
the magi strate judge. Accordingly,

| T 1S HEREBY ORDERED t hat petitioner’s objections to the
report and recommendation [Doc. #31] are overrul ed.

| T IS FURTHER ORDERED t hat the magi strate judge’s report
and recommendation [Doc. #28] is hereby accepted and adopt ed.

| T I'S FURTHER ORDERED that the petition of Troy Fenton
for a wit of habeas corpus under 28 U . S.C. 8§ 2254 [Doc. #1, #26]
i s denied.

IT IS FURTHER ORDERED that no certificate of

appeal ability shall be issued.

Dated this 20t h day of Septenber, 2010.

[s/ Donald J. Stohr
UNI TED STATES DI STRI CT JUDGE
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