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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

BRI AN J. W LLI AVS,
Plaintiff,
VS. No. 4:07-CV-1649 (CRJ)
M CHAEL J. ASTRUE,
Commi ssi oner of Soci al

Security,
Def endant .

N N N N N N N N N N

MEMORANDUM AND ORDER

This matter is before the Court for review of an adverse
ruling by the Social Security Adm nistration.

| . Procedural History

On Cctober 12, 2005, plaintiff Brian J. Wllians filed
applications for chil dhood i nsurance benefits under Title Il of the
Social Security Act, 42 U S.C. 88 401 et seq., based upon the
earnings record of his father, Jay Travis WIlIlians, the deceased
insured wage earner (Tr. 52-54), with an alleged onset date of
January 1, 1995.! Plaintiff clainmed disability based on juvenile
di abetes and nental retardation. (Tr. 11, 114). After his
applications were denied on initial consideration (Tr. 39-43, 157-
62), plaintiff requested a hearing froman Adm ni strative Law Judge

(ALJ). (Tr. 6).

! On January 21, 2005, plaintiff filed applications for
chi | dhood i nsurance benefits, and for suppl enental security incone
benefits under Title XVI of the Act, 42 U.S.C. 88 1381 et seq. (Tr.
163-65), which were denied on April 4, 2005. (Tr. 10). The
Adm ni strative Law Judge (ALJ) only addressed plaintiff’s claimfor
chi | dhood i nsurance benefits. (Tr. 10). The ALJ found that the
doctrine of res judicata applied to the period ending with the
prior determ nation.
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The hearing was held on August 3, 2006. Plaintiff was
represented by counsel. (Tr. 195-215). The ALJ issued a deci sion
on January 17, 2007, denying plaintiff’s clains. (Tr. 7-20). The
Appeal s Council denied plaintiff’s request for review on July 20,
2007. (Tr. 2). Accordingly, the ALJ's decision stands as the
Conmi ssioner’s final decision. See 42 U S.C. 8§ 405(Q).

1. Evidence before the ALJ

A Testinony at the Hearing

Plaintiff was the sole witness at the hearing on August 3,
2006. (Tr. 195). At the tinme of the hearing, plaintiff was 22
years old.2 (Tr. 20). Plaintiff testified that he had never
attended college or vocational school. (Tr. 196). Plaintiff
recei ved on-the-job training while enpl oyed by Steak ‘ N Shake, Inc.
(Tr. 196). Plaintiff had never been self-enployed. (Tr. 197). 1In
August of 2005, he filed for unenploynent benefits after his
enpl oyer, Jack in the Box, Inc., fired him (Tr. 197-98).
Plaintiff testified that, as an adult, he had been arrested three
or four times. (Tr. 198). Plaintiff had never received a DU or
DW, nor participated in rehabilitation for al cohol or drug abuse.
(Tr. 198). Plaintiff testified that he had never received
medi cation, therapy or counseling, nor been hospitalized for
psychiatric problens. (Tr. 210).

As to his physical inpairnents, plaintiff suffered from

di abetes and had received insulin shots since age 13. (Tr. 199).

2Plaintiff was born on January 28, 1984. (Tr. 11).
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Plaintiff testified that he followed a special diet, which
consisted of “[s]ugar-free stuff [and] diet sodas . . . .7 (Tr.
200) . Plaintiff checked his blood sugar three tinmes a day. He
paid for his doctor visits “out of his pocket” because he had no
i nsurance. (Tr. 200). Plaintiff testified that he visited Dr.
At hmar am Shetty at the Sout hwest Medical Center, but he could not
recall the names of his previous doctors. (Tr. 200-1).

In response to the ALJ's question as to how he would explain
di abetes to others, plaintiff testified that “[i]t nmakes [him feel
where [he does not] renmenber what’s going on sonetines, and it
keeps [him fromworking . . . .” (Tr. 201). Plaintiff’s bl ood
sugar readings would fluctuate. (Tr. 201). Plaintiff experienced
di zzi ness and sonetinmes vomting when his blood sugar was |ow.
(Tr. 201). In addition, plaintiff sonmetinmes experienced diabetic
reactions. (Tr. 203). Although no doctor had instructed himto do
so, plaintiff preferred to eat a snack every ten mnutes to “keep
[ his] sugar good.” (Tr. 204). Plaintiff testified that, during
t he hearing, he ate snacks every thirty mnutes. (Tr. 204).

Plaintiff took insulin shots “in the norning, in the evening
and at lunch or at dinner[,]” which his nother hel ped adm ni ster.
(Tr. 204). Plaintiff testified that he always renenbered to take
his nedication. (Tr. 204). Plaintiff then testified that
sonetinmes he forgot to take his nedication and to eat |unch or
snacks. (Tr. 204-5). Plaintiff’s snacks consisted of sugar-free

candy and crackers. (Tr. 205). Plaintiff testified that he



frequently became thirsty and nade frequent visits to the bathroom
(Tr. 205).

As to his nental inpairnments, plaintiff testified that he was
di agnosed with a low 1Qin kindergarten. Plaintiff then testified
that he could not recall when he was diagnosed because he has
“trouble remenbering things.” (Tr. 206). The ALJ instructed
plaintiff's attorney to “refer to a specific report . . . instead
of relyingon [plaintiff’s] testinmony[.]” (Tr. 207). Plaintiff’s
attorney stated that plaintiff’s |Individualized Education Program
(IEP) indicated when his 1Q was tested. (Tr. 207). Plaintiff’s
attorney noted that the | EP contained “1 Qscores fromNovenber 14th
of 1996, when [plaintiff] was twelve years and nine nonths ol d[;]
his Verbal 1Qwas 73, his performance | Qwas 68, and his Full Scale
IQwas 68 . . . .7 (Tr. 207)

Gven plaintiff’s 1Qscores, the ALJ questioned his ability to
obtain a driver’s license. Specifically, the ALJ asked plaintiff’s
attorney if a doctor, psychiatrist, or psychol ogist could explain
how a person with plaintiff’s 1Q could pass the driver’s |icense
test. (Tr. 207). Plaintiff’s attorney stated that the Job Corps
program hel ped plaintiff prepare for the test and that he took the
test several times before he passed. (Tr. 208). Job Corps al so
provided plaintiff with school training. (Tr. 208). Plaintiff
testified that he drove hinself to and fromwork. (Tr. 208). The
ALJ noted that the Ofice of the Inspector General (O G report
indicated that plaintiff had a car registered in his nane. (Tr.

208). The ALJ al so noted that plaintiff’s school records indicated
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that his intellectual capacity was “at a borderline range of
Cognitive Functioning . . . [and that he was] not nentally
retarded.” (Tr. 208). Plaintiff testified that he never clai ned
to be nentally retarded and that he thought it was best for himto
pl ace the car in his nane. (Tr. 208-9). The ALJ noted that the
O Greport indicated that plaintiff’s “[n]jother [had] been cited
for attenpting to fraudulently get [b]lenefits for” him (Tr. 209).
The ALJ then stated that “there is sone question as to the
credibility of the information the Mther [was] providing.” (Tr.
209) .

As to his enploynent history, plaintiff testified that he
worked three to four hours a day at Steak ‘N Shake. (Tr. 209).
Plaintiff worked six to seven hours per day when he worked at Jack
in the Box. (Tr. 209). Plaintiff’s attorney confirned that,
during the second quarter of 2004, plaintiff had worked for
Culinaire International, Inc. (Culinaire). (Tr. 209-10). Because
plaintiff could not recall his duties while working at Culinaire,
the ALJ instructed plaintiff’s attorney to provide plaintiff’s
specific duties while working at the Culinaire and Steak ‘N Shake,
along with the nunber of hours that he worked per day.® (Tr. 210,
214). Plaintiff testified that, in 2005, he worked for Wrk Force,
Inc. (Tr. 209).

Plaintiff testified that he lived wwth his nother, aunt and

brot her, where he had his own bedroom (Tr. 210-11). When asked

3 The ALJ left the record open for thirty days. (Tr. 214).
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by the ALJ to describe his typical day for him plaintiff testified
t hat, when he was not working, he watched tel evision and sat on the
couch, while he ate snacks and neals. (Tr. 211). Wen plaintiff
and his nother were both off work, they went shopping. (Tr. 211).
Plaintiff’s nother prepared his breakfast and | unch when he was at
home, and either his nother or girlfriend prepared his dinner.
(Tr. 211). As to household chores, plaintiff testified did not
hel p his nother with vacuum ng, sweeping, nopping, or washing the
dishes. (Tr. 212). Plaintiff, however, cleaned his bedroom and
sonetinmes enptied the trash. (Tr. 212).

Plaintiff and his 22-year-old girlfriend had been in a

relationship for three or four years. (Tr. 211). Plaintiff
testified that they saw each ot her “about four tinmes a week.” (Tr.
211). Plaintiff testified that they went “to the novies, . . . to
her house to hang out . . . and watch TV and stuff like that.”

(Tr. 211). \When they went to the novies, plaintiff’s girlfriend
drove. (Tr. 211).

Plaintiff testified that he did not have friends “because t hey
seenfed] to get [him in trouble.” (Tr. 212). Apart from
spending time with his girlfriend, plaintiff had no other hobbies
or interests. (Tr. 212). When the ALJ commented that the O G
report included a police report indicating that plaintiff was in a
vehicle with at least three other females on one occasion,
plaintiff testified that the incident occurred when he was 18 years
old. (Tr. 214). Plaintiff testified that he did not have friends

“because [he] woul d make the wong friends.” (Tr. 214). Plaintiff
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di d not read books, and that he watched television sitcons. (Tr.
213).

Al though he could sit through an entire novie, plaintiff
testified that he could only sit for an hour and a half to two
hours before he had to stand up. (Tr. 213). Plaintiff was unsure
of how I ong he could stand before he had to sit down. (Tr. 213-
14). Plaintiff could walk one to two mles and lift forty pounds.
(Tr. 214).

B. School Records

On Novenber 14, 1996, plaintiff underwent WSC-1114 testing at
Fox Junior High School, which produced a verbal 1Q score of 73,
performance | Q score of 68, and a full scale 1 Q score of 68. (Tr.
127; Suppl. Tr. 289, 291). At the time of the testing, plaintiff
was 12 years old. (Suppl. Tr. 289). The Interpretative Report of
the WSC testing indicated that plaintiff’s “general cognitive
ability [was] wthin the intellectual deficient range of
intellectual functioning . . . .” (Suppl. Tr. 289).

On April 26, 2000, Seckman Seni or H gh School devel oped an | EP
for plaintiff. (Suppl. Tr. 240). The IEP indicated that plaintiff
functioned with borderline cognitive ability, but his vision,
speech, and | anguage skills were adequate. (Suppl. Tr. 245). The

| EP | ater stated that plaintiff suffered fromnental retardation.

“WSC is the abbreviation for Wechsler Intelligence Scale for
Children, which is an intelligence test for children between the
ages of 6 and 16. Wechsler Intelligence Scale for Children,
http://en.w ki pedi a. org/ wi ki /Wechsler Intelligence Scale for_ Chi
dren (last visited Jan. 16, 2009).
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(Suppl. Tr. 244). The IEP also reported that plaintiff’s strengths
i ncl uded readi ng, conprehension, and math. (Suppl. Tr. 245). The
| EP also indicated that plaintiff was diabetic, received daily
insulin injections at honme, and sonetines required snack and water
breaks at school. (Suppl. Tr. 245). The |IEP reveal ed that
plaintiff’s nost recent grade report included A s in math and
English and C s in science and social studies. (Suppl. Tr. 245).

On May 3, 2002, Fox Senior Hi gh School conpleted an |IEP for
plaintiff, which indicated that he suffered from nental
retardation, and thus qualified for special educational and
transitional services. (Suppl. Tr. 215, 222). The IEP also
indicated that plaintiff (1) nmet the criteria for admssion to a
post -secondary institution; (2) knew how to open and maintain a
checking and savings account; (3) could utilize public utility
conpani es, the post office, and the driver’s |icense bureau, etc.;
(4) denonstrated use of different nodes of transportation; (5)
expressed opi nions and needs effectively; and (6) exhibited soci al
skills. (Suppl. Tr. 232-33). I|EP also reported that plaintiff (1)
did not denonstrate the skills, aptitude and behavior to reach his
enpl oynent goals; (2) needed help finding a job; (3) would need
assi stance froman adult agency in his pursuit of a post-secondary
education; (4) could not effectively express his |imtations and
need for various support services; (5) needed ongoing assistance
with maintaining his finances and incone; (6) could not select a
realistic and affordable living environnment; and (7) did not

denonstrate know edge of the skills necessary for various living
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arrangenents and |ifestyles. (Suppl. Tr. 232-34). Plaintiff’s
school records dated May 3, 2002 al so indicated that plaintiff was
“a 18.3 year old . . . 11th grader with cognitive functioning in
the borderline range of Mental Retardation.” (Suppl. Tr. 217).
Plaintiff’s Fox H gh School records reveal ed t hat he dropped out of
school in the eleventh grade. (Suppl. Tr. 237).

C. Medi cal Records

The record includes an undated letter from Brian Bergfeld,

MD., in which he wote that:
Brian WIlianms has type one di abetes, which is juvenile
di abetes. He therefore requires daily insulin to avoid
hospitalization and death. | have known Brian for 6
nmont hs and have seen dramatic i nprovenent in his disease
control wwth the current reginent of insulin. It is very
inportant that he receives these nedications as
prescribed and he mamintains regular follow up visits
wth ne.

(Tr. 134).

On Decenber 7, 2004, Dr. Bergfeld examned plaintiff at the
Sout hwest Medical Center. (Tr. 135-36). Plaintiff informed Dr.
Bergfeld that his norning blood sugar |evels were 60-80. (Tr.
135). Dr. Bergfeld noted that plaintiff’'s reginme included both
Lantus and Novolin insulins. (Tr. 12, 135). Dr. Bergfeld s
report indicated that plaintiff had normal constitutional
respiratory, and nuscul oskel etal systens. (Tr. 135). Dr. Bergeld
reported that plaintiff’s diabetes was under good control and that
he needed a refill of Novolin. (Tr. 135).

In a report dated June 29, 2005, plaintiff’'s primary care

physi ci an, At hmaram Shetty, MD., stated that plaintiff suffered



from blurred vision, general nalaise, retinopathy, extrenme
pai n/ nunbness, and dizziness/l oss of bal ance. (Tr. 123). Dr.
Shetty reported that plaintiff “experience[d] pain, fatigue, or
other synptons severe enough to interfere with attention and
concentration needed to performconpetitive days’ work . . . nost
of the time.” (Tr. 123). As to plaintiff’'s lifting limtations,
Dr. Shetty noted that plaintiff could repetitively and occasionally
l[ift less than ten pounds, and frequently lifted ten pounds. (Tr.
123). Dr. Shetty further reported that plaintiff could stand or
wal k for at least two hours in an eight-hour workday and sit for
| ess than six hours in an eight-hour work day. (Tr. 124).

The record indicates that, on February 1, 2007, plaintiff’'s
bl ood sugar |evel was high. (Tr. 185). On February 16, 2005,
April, 5, 2005, and February 1, 2007, plaintiff underwent
Henogl obin Alc testing.® (Tr. 146-47, 185). Each test indicated
that plaintiff’s blood sugar |evels were elevated. (Tr. 146-47,
185).

D. Psychol ogi cal Eval uati on

After filing his application for benefits, the Cape G rardeau
Disability Ofice referred plaintiff to Joseph Mnolo, a |licensed
psychol ogi st, for a psychol ogical evaluation. (Tr. 125). On March

15, 2005, M. Monolo exam ned plaintiff. (Tr. 125). Plaintiff

5 Henogl obin Alc testing “gives you a picture of your average
bl ood gl ucose control for the past 2 to 3 nonths. The results give
you a good idea of how well your diabetes treatnent plan is
working.” See http://ww. di abetes. org/type-1-di abetes/alc-test.jsp
(last visited Jan. 5, 2009).
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informed M. Mnolo that “he left school in the 10th or 11th grade
because he was failing.” (Tr. 125). Plaintiff and his nother
stated that plaintiff “ha[d] poor reading and math skills, [could
not] read the newspaper or correspondence received in the mail or
nost directions or instructions on packages.” (Tr. 125). M .
Monol o wr ot e:

[Plaintiff’s] concentration and persi stence were adequat e
during testing; however, he wuld have difficulty
mai nt ai ni ng these and managi ng work-rel ated stress and
pressure if given jobs beyond his level of ability . . .

Hs reported limted success in the workplace is
seemngly areflection of his overall cognition as he was
unable to renenber job and task demands and coul d not
foll ow t hr ough wi t hout cont i nual structure.
[Plaintiff]’s npod at tinmes could be affected by
fluctuating bl ood sugar | evels but he al so appears to be
experienci ng sone depressive reactionsto hislimtations
and current situation, a factor which my require
psychiatric consultation if [the] npod probl ens persist
and escal ate or beginto interfere wth his functi oning.

(Tr. 127-28). In the “Test (bservations” section of his report,
M. Monol o noted that:

[Plaintiff] was soft-spoken and brief in his replies and

usually did not el aborate responses or provide

information wthout direct questioning. He was

know edgeabl e about his history. He displayed a flat

affect and sat al nost notionless during his visit. He

was attentive and, overall, provided adequate effort, but

at tinmes needed encouragenent to persist on sone itens.”

(Tr. 126).

During M. Mnolo's evaluation, plaintiff underwent an
intelligence test. (Tr. 126). Plaintiff obtained a verbal 1Q
score of 66, performance |1 Q score of 64, and a full-scale I Q score
of 62. (Tr. 126). Based on the test results and his observati ons,

M. Mnolo indicated that plaintiff was “a young man whose
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cognitive functioning [was] within the mld range of nental
retardation in both the verbal and psychonotor areas.
[Plaintiff]’s presentation during [the] evaluation was consi stent
with [the] test results as he exhibited a flat affect, [and he] was
brief in his replies and limted in his verbal expressive
abilities.” (Tr. 127). M. Mnolo also reported that plaintiff
suffered from an adjustnent disorder with a depressed nood,
di abetes, and vision inpairnments. (Tr. 128).

[11. The ALJ's Deci sion

Adm ni strative Law Judge Jhane Pappenfus presided at
plaintiff's admnistrative hearing, and nade the follow ng
fi ndi ngs:

1. The claimant all eged that he becane unable to work
on January 1, 1995. He is the unmarried child of
t he deceased wage earner and was dependent on the
wage earner. The cl aimant was born on January 28,
1984 and the period during which he nust establish
disability for Childhood I nsurance Benefits
(disability) purposes extended t hrough January 2006.

2. The cl ai mant has not engaged i n substantial gainful
activity since Septenber 2004.

3. The nedi cal evidence establishes that the clai mant
has di abetes nellitus, but that he does not have an
i npai rment or conbination of inpairnments |isted in,
or nmedically equal to one listed in Appendix 1,
Subpart P Regul ations No. 4.

4. The claimant’s allegations of disabling synptons
precludi ng all substantial gainful activity are not
consistent with the evidence and are not credible
for the reasons specified in the body of the
deci si on.

5. The cl ai mant has t he residual functional capacity to
perform work except for work that involves lifting
over fifty pounds. Gving sone credibility to the
claimant’ s allegations of cognitive deficits, the

-12-



claimant is limted to unskilled work, as
contenplated by the Medical-Vocational Rules.
Despite the claimant’s cognitive deficits, he is
able to understand, renenber and carry out sinple
i nstructions, make si npl e wor k-rel at ed deci si ons and
respond appropriately to supervision, co-workers and
ususal work situations. There are no other

exertional or nonexertional limtations (20 C. F.R
8 404. 1545) .

6. The claimant is not able to perform his past
rel evant worKk.

7. The cl ai mant has the resi dual functional capacity to
performa full range of nmedium work (20 CF. R 8§
404. 1567) .

8. The claimant is 22 years old, which is defined as a
younger individual (20 C.F.R § 404.1563).

9. The cl ai mant has conpl eted 10 years of education (20
C.F.R § 404.1564).

10. Considering the <claimant’s residual functional
capacity and vocational factors, the issue of
whet her the cl ai mant has transferrabl e skills in not
critical (20 CF.R § 404.1568).

11. Based on the framework of Rul e 203. 25, Tabl e No. 3 of
Appendi x 2, Subpart P, Regulations No. 4 and
considering the claimant’s residual functional
capacity, age, education, and work experience, heis
not di sabl ed.

12. The claimant is not under a disability, as defined
in the Social Security Act and Regulations (20
CF.R 8 404.1520(9)). The <claimant was not
di sabled on or prior to his attainnent of age 22.

(Tr. 18-19).

To be eligible for chil dhood i nsurance benefits based upon t he
earni ngs record of a deceased insured person,
that he (1) is the insured person’s child;

i nsured person;

| V. Discussion
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age 22. 42 U.S.C. 8 402(d); 20 C F.R 8 404.350. The only dispute
is whether plaintiff becane disabled prior to age 22.

To determ ne whether a claimant is disabled, the Conm ssi oner
enpl oys a five-step eval uati on process, “under which the ALJ nust

make specific findings.” Nmck v. Secretary of Health and Human

Serv. 887 F.2d 864 (8th GCr. 1989). The ALJ first determ nes
whet her the claimant is engaged in substantial gainful activity.
If the claimant is so engaged, he is not di sabled. Second, the ALJ

determ nes whet her the claimant has a “severe inpairnent,” neaning

one which significantly limts his ability to do basic work
activities. If the claimant’s inpairnment is not severe, he is not
di sabl ed. Third, the ALJ determnes whether the claimant’s

i npai rment neets or is equal to one of the inpairnents listed in 20
CF.R Part 404, Subpart P, Appendix 1. If the claimnt’s
inpairnment is, or equals, one of the listed inpairnments, he is
di sabl ed under the Act. Fourth, the ALJ determ nes whether the
cl ai mant can performhis past relevant work. [If the claimnt can,
he is not disabled. Fifth, if the claimnt cannot performhis past
relevant work, the ALJ determnes whether he is capable of
perform ng any other work in the national econony. |f the claimant
is not, heis disabled. See 20 C.F. R 88 404. 1520, 416.920 (2002);

Bowen v. Yuckert, 482 U. S. 137, 140-42 (1987).

A. Standard of Revi ew
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The Court must affirm the Comm ssioner's decision, if the
decision "is supported by substantial evidence on the record as a

whol e."” {d adden v. Callahan, 139 F.3d 1219, 1222 (8th G r. 1998),

guoting Smth v. Schweiker, 728 F.2d 1158, 1161 (8th Cr. 1984).

"Substantial evidence is |ess than a preponderance, but enough so
that a reasonable mnd mght find it adequate to support the

conclusion."” Estes v. Barnhart, 275 F. 3d 722, 724 (8th Cr. 2002),

guoting Johnson v. Apfel, 240 F.3d 1145, 1147 (8th Gr. 2001). To

determ ne whether the Conm ssioner's decision is supported by
substanti al evidence, the Court "nust take i nto account whatever in
the record detracts fromits weight." d adden, 139 F.3d at 1222,

guoting Smith v. Schweiker, 728 F.2d at 1162. The Court may not

reverse nerely because the evidence could support a contrary
outcone. Estes, 275 F.3d at 724.

In determning whether the Commssioner’s decision is
supported by substantial evidence, the Court reviews the entire
adm ni strative record, considering:

1. The ALJ's credibility findings;

2. the plaintiff’s vocational factors;

3. t he nedi cal evidence;

4. the plaintiff’'s subjective conplaints relating to both
exertional and nonexertional inpairnents;

5. third-party corroborationof theplaintiff’s inpairnents;
and

6. when required, vocational expert testinony based on

proper hypot heti cal gquesti ons, setting forth the
claimant’ s i npairnment.

-15-



See Stewart v. Secretary of Health & Hunman Servs., 957 F.2d 581,

585-86 (8th Cir. 1992).
The Court nust consider any evidence that detracts fromthe

Conmi ssioner’s decision. Warburton v. Apfel, 188 F.3d 1047, 1050

(8th Cr. 1999). Were the Comm ssioner’s findings represent one
of two inconsistent conclusions that nay reasonably be drawn from
t he evi dence, however, those findings are supported by substanti al

evi dence. Pearsall, 274 F.3d at 1217, citing Young v. Apfel, 221

F.3d 1065, 1068 (8th Gr. 2000).

B. Plaintiff's Allegations of Error

Plaintiff’s adm nistrative appeal raises two allegations of
error by the ALJ: (1) finding that plaintiff’s inpairnments did not
nmeet the requirenments of Listing 12.05(C); and (2) conducting an
i nproper analysis of plaintiff’'s credibility.

The ALJ determned that, “[bJased on [plaintiff]’s nenta

inpairnments, [he had] nolimtations in activities of daily |iving,

mld limtations in concentration, persistence, or pace, no
limtations in social functioning, and . . . had no episodes of
deconpensation in work or work-1like settings.” (Tr. 17). The ALJ,

therefore, concluded that plaintiff’s nental health i npairnents did
not nmeet, or equal, Listing 12.05(C), 20 CF.R 404, App. 1 to
Subpt. P, (entitled “Mental Retardation”). “[Tlo neet Listing
12.05C, a claimant nmust show. (1) a valid verbal, performance, or
full scale 1Q of 60 through 70; (2) an onset of the inpairnent
before age 22; and (3) a physical or other nental inpairnent

i nposi ng an additional and significant work-related |imtation of
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function.” Maresh v. Barnhart, 438 F.3d 897, 899 (8th G r. 2006).

The ALJ concluded that plaintiff did not denonstrate limtations
such that he satisfied the requirenents of Listing 12.05(C)

The ALJ determ ned that the record contained no valid verbal,
performance, or full scale 1Qof 60 through 70 for plaintiff. The
ALJ, however, failed to address plaintiff’s I1Q scores from 1996
The record reveals that, in 1996, intelligence testing indicated
that plaintiff obtained 1Q scores of 73 for verbal, 68 for
performance, and 68 for full scale. (Suppl. Tr. 289). At the tine
of testing, plaintiff was 12 years old. As such, plaintiff’s
mental retardation would be exam ned pursuant to Listing 112 for
Part B of 20 CF. R Pt. 404, App. 1 to Subpt. P, which only applies
to inpairnents of children under age 18. Section 112(D)(10)
provides, in relevant part, that “1Q test results nmust . . . be
sufficiently current for accurate assessnent under 112.05. . . . 1Q
test results obtained between ages 7 and 16 shoul d be consi dered
current for 4 years when the tested 1Qis less than 40, and for 2
years when the 1Qis 40 or above.” 20 CF.R Pt. 404, App. 1 to
Subpt. P, 8 112 (enphasis added). However, 20 C.F.R 8§ 416.924
states that, if a claimant is 18 years old when he files his
disability benefits application, “[f]or the period during which [ he
was] under age 18, . . . the disability rules . . . for adults”
will apply. 20 CF. R § 416.924(f). Therefore, Part A of 20
CFR Pt. 404, App. 1 to Subpt. P applies to plaintiff’s 1996 1Q
scores, which includes Listing 12. 05(C) because he was 21 years old

when filed his application for childhood benefits. (Tr. 52).
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Because Listing 12.05(C) contains no currency requirenent, and the
ALJ asserted no argunent questioning the validity of plaintiff’s
1996 1 Q scores, the I Q scores of 68 for performance and 68 for ful
scal e are valid.

Al though the ALJ did not nention plaintiff’s 1996 |1Q scores,
the ALJ acknow edged and rejected his I Q scores obtained fromthe
intelligence test on March 15, 2005. (Tr. 13, 125-26). The ALJ
noted that the 2005 intelligence test reported that plaintiff
“obt ai ned scores of 66 for verbal 1Q 64 for performance 1 Q and 62
for full scale 1Q” (Tr. 13). The ALJ, however, discredited these
scores because “M . Mnol o needed to encourage [the] persistence of
[plaintiff] during testing[, and] especially in light of the
evi dence suggesting synptom nmagnification.” (Tr. 14). Even
assumng that plaintiff’s 2005 1Qscores are invalid, as di scussed
above, the record contains substantial evidence that plaintiff
satisfied the first prong of Listing 12.05(C) because the 1996 |1 Q
test reported that he obtained a valid score of 68 for both
performance and full scale.

To satisfy the second requirenent of Listing 12.05(C), the
cl ai mant nust show an onset of nental retardation before age 22.
Listing 12.05 defines nental retardation as “significantly
subaverage general intellectual functioning with deficits in
adaptive functioning initially mani fested during the devel opnent al
period.” CF.R Pt. 404, App. 1 to Subpt. P, 8§ 12.05. The record
indicates that plaintiff “was retained in Kkindergarten and was

referred for an eval uation during his second year of kindergarten.
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He was diagnosed [as] Mentally Retarded and Speech/Language
Di sordered in 1990 and [started receiving special education]
services [at] that tinme.” (Suppl. Tr. 275). Al t hough the ALJ
states that plaintiff’s “school records . . . do not show evi dence
of [plaintiff’s] disabling problens with adaptive functioning as a
result of any cognitive deficits of the claimant, the record in
fact reveals that, at age 12, he exhibited deficits in adaptive
functioni ng when he becane “involved in nunerous incidents with
various students and [was] nmany tinmes the instigator of conflicts
bet ween ot her students and hinself.” (Suppl. Tr. 278); see Maresh,
438 F. 3d 897, 900 (The plaintiff “exhibited deficits in adaptive
functioning at a young age, when he had frequent fights with other
children.”). The record also indicates that, at age 16,
“Iplaintiff]’s behavior in class [was consi dered] uncooperative at
times[, and that he did] not get along well with [his peers] and
[ had] been suspended for fighting at tinmes.” (Suppl. Tr. 245).
Moreover, plaintiff’s school records indicate that he was di agnosed
as mldly nentally retarded, and that his “cognitive ability
[fell] in the nentally deficient range of intelligence (FSIQ68).”
(Suppl . Tr. 265, 277). Furthernore, as discussed above, at the age
12, plaintiff obtained an 1Q score of 68 for perfornmance and ful
scal e. Based on the foregoing, the record contains substantia
evidence that plaintiff’s nental retardation manifested before age
22.

“The third requirenment of Listing 12.05Cis that the clai mant

has a physical or other nental inpairnment inposing an additional
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and significant work-related limtation of function, i.e., a ‘nore
than slight or mnimal’ effect on the ability to perform work.”

Mar esh, 438 F. 3d 897, 900, citing Buckner v. Apfel, 213 F. 3d 1006,

1011 (8th Gr. 2000). The ALJ determned that plaintiff suffered
from diabetes nellitus. Al t hough the ALJ concluded that
plaintiff’s inpairnent was severe “since it [was] nore than a
slight abnormality having nore than a mnimal effect on [his]
ability towork.” (Tr. 11). The ALJ, however, determ ned “that it
[did] not neet or equal in duration or severity the criteria
establ i shed under the appropriate listings . . . .” (Tr. 11, 18).
The ALJ found that plaintiff “has the residual capacity to perform
a full range of medium” (Tr. 18)(internal citation omtted). In
her findings, the ALJ concluded that plaintiff was not able to
performhis past relevant work. (Tr. 18).

The Eighth Grcuit, in Cook v. Bowen, 797 F.2d 687 (8th Cr

1986), held that a claimant has a physical or other nental
i npai rment inposing an additional and significant work-rel ated
limtation of function “when the . . . physical or additional
mental inpairment . . . has ‘nore than slight or mnimal’ effect on

his ability to performwork.” Sird v. Chater, 105 F.3d 401, 403

(8th Gr. 1997). The Eighth Crcuit also nentioned the Fourth
Crcuit’s holding that “if a claimant cannot perform his past
relevant work, he ‘experiences a significant work related
[imtation of function” and neets the [third requirenent] of 8§

12.05(C).” 105 F.3d at 403-4 (citing Branhamv. Heckler, 775 F.2d

1271, 1273 (4th Gr. 1985)). The Eighth Crcuit rejected the
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Comm ssioner’s assertion that “the Fourth Circuit ruling
establishes a per se [sic] rule and that a better practice would be
tointerpret 8 12.05(C) under the Eighth Grcuit’s ‘nore slight or
mnimal’ test.” Sird, 105 F.3d at 403. Under either test, the
Eighth Crcuit held that the claimant satisfied the third
requi renent and was entitled to benefits. [d. at 404. Likew se,
in the instant case, the record indicates that the third
requirenent is satisfied under either test. First, the ALJ s
finding that plaintiff’s di abetes was severe “since it is nore than
a slight abnormality having nore than a mninmal effect on [his]

ability to work” satisfies the Cook v. Bowen test. (Tr. 11)

Second, the ALJ)'s finding that plaintiff is unable to performhis
past relevant work satisfies the Fourth Crcuit’s per se rule as
wel | . Therefore, the ALJ's finding itself establishes that
plaintiff satisfied the third requirenent of Listing 12.05(C).

Because the record contains substantial evidence that
plaintiff satisfied the three requirenents of Listing 12.05(C), the
Court wll not address the ALJ's analysis of plaintiff’s
credibility.

V. Concl usion

For the reasons discussed above, the Court finds that the
Commi ssioner’s decision is not supported by substantial evidence in
the record as a whole. The decision, therefore, wll be reversed
and remanded under sentence 4 of 42 U S.C. 8§ 405(g). Upon renmand
the Comm ssioner should award disability benefits based upon a

period of disability beginning January 1, 1995.
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Accordi ngly,

| T I'S HEREBY ORDERED that the relief sought by plaintiff in
his brief in support of conplaint [Doc. #24] is granted.

I T I'S FURTHER ORDERED that, pursuant to sentence 4 of 42
US C 8 405(g), the decision of the Adm nistrative Law Judge is
reversed and remanded to the Comm ssioner for an award of chil dhood

i nsurance benefits based upon a period of disability beginning

it 2

CARCL E. 7JACKSON /
UNI TED STATES DI STRI CT JUDGE

January 1, 1995.

Dated this 28th day of January, 2009.



