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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

CHRI STOPHER W DYSART and )
THE DYSART LAW FI RM )
)
Pl ai ntiffs/ Count er-Def endant s, )
) No. 4:08Cv00185 FRB
)
v )
g
BRENDA GW N, )
)
Def endant / Counter-Plaintiff. )

MEMORANDUM AND ORDER

Plaintiffs Christopher W Dysart and The Dysart Law Firm
(“plaintiffs”) filed this Declaratory Judgnent acti on agai nst their
former client, defendant Brenda Gm n (“defendant”). Now pendi ng
before this Court is Plaintiffs’ Mtion for Summary Judgnent on
Their Conplaint for Declaratory Judgnent, (Docket No. 32/filed
January 9, 2009), in which they seek enforcenment of a Settl enent
Fee Agreenent or, alternately, a Contingency Fee Agreenent entered
into by the parties in conjunction with plaintiffs’ representation
of defendant in a lawsuit. All matters are pending before the
undersigned United States Magistrate Judge, with consent of the
parties, pursuant to 28 U.S.C. § 636(c).
| . Backgr ound

The followi ng facts are not in dispute. Defendant, who

formerly worked as a cook for American R ver Transportation Conpany
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(“Artco”), hired plaintiffs to represent her in a “Jones Act”
| awsuit agai nst her enpl oyer for back injuries allegedly sustained
on the job. On or about Decenber 8, 2000, plaintiffs and def endant
entered into a valid, witten Contingency Fee Agreenent, which
provided, inter alia, that defendant woul d bear responsibility for
lawsuit-rel ated expenses, including court filing fees, expert
w tness fees, deposition and transcript fees, fees for obtaining
copi es of medical records, |ong-di stance phone calls, photocopies,
post age, and ot her reasonable and proper expenses of litigation.
(Docket No. 34-14.) The Contingency Fee Agreenent further provided
that plaintiffs would collect, as |egal fees, 25% of any recovery
defendant nay receive via settlenment or trial. Def endant had
negotiated this fee down from plaintiffs’ wusual 1/3 contingency
fee, and testified that she did so based upon her 20 years of
experience dealing in real estate negotiations.

After suit was filed, the parties deposed nunerous
w tnesses, and plaintiffs prepared and tendered 15 retained and
non-retai ned expert witnesses for deposition. Trial of the case
was continued nunerous tinmes due to Ms. GaM n’s worseni ng nedical
condition, and the need for updated nedical evaluations in |ight
thereof. At his deposition, plaintiff Christopher Dysart testified
that, throughout the <course of this Ilitigation, defendant
mai nt ai ned that her back pain was excruciating, debilitating, and
rendered her conpletely unable to work.

I n August of 2007, defendant testified at a suppl enental
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deposition that she had severe back pain all day, every day, and
that her ability to bend her back had becone nore restricted.
Following this deposition, counsel for Artco produced a
surveillance video tape, recorded shortly before the suppl enental
deposition, show ng defendant sanding and painting railings on
steps outside her house. The video depicted defendant | aughing,
repeatedly bending beyond 90 degrees, standing on one foot,
kneeling down and renoving paint using a power sander, a wre
brush, and a scraper for extended periods of tinme. Artco’s counsel
al so produced still photographs show ng def endant bendi ng beyond 90
degrees, and engaging in other activities she had testified she was
unabl e to do.

Upon reviewng the surveillance nmaterials and the
deposition transcripts of defendant and other wi tnesses in the
case, and considering themin light of other aspects of the case
whi ch tended to weigh in Artco’s favor, plaintiffs concluded that
defendant’s credibility had been destroyed, and that a favorable
jury verdict was unlikely. Plaintiffs and defendant discussed
these matters, and defendant agreed that settlenent was i n her best
interests.

Plaintiffs subsequently negotiated a settlenent wth
Artco for $300, 000. 00. Def endant asked plaintiff Christopher
Dysart if he would reduce his | egal fee because she was receivVing
| ess noney than the original estinmated case val ue, and he agreed.

Plaintiffs, defendant, and defendant’ s husband subsequently si gned
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a Settlenment Fee Agreenent, via which defendant woul d recei ve a net
settl enent of $55,878.02, which was the anount | eft over after both
the litigation expenses and defendant’s nedical |iens were paid.
(Docket No. 34-14.) Specifically, the calculations were as

foll ows:

G oss Settlenent: $300, 000. 00
St at enent Char ges: $ 21,689.19
Cost Advanced: $101, 876. 16
Qut st andi ng Expenses: $ 12,044.19
Li ens: $108, 493. 99
Post age to pay Liens: $ 18. 45
Net Settlenent to Cient: $ 55, 878. 02!
Id.

The Settlenment Fee Agreenent further provided that
plaintiffs would take no | egal fee out of the settlenent proceeds,
but would instead be able to keep any noney they were able to
negoti ate off of defendant’s nedical |iens, as | ong as that anount
did not exceed 25% of $300, 000.00. Specifically, the Settlement
Fee Agreenent provided: “[a]s we also discussed on the phone
rat her than taking ny 25% 1 egal fee off of the gross settlenent of
$300,000.00, it is our agreenent that | will be able to keep any
money that | amable to reduce off of your |iens noted above as ny
|l egal fee in your case. |If | amable to recover nore noney from
the liens than ny | egal fee would have been as 25% of $300, 000. 00,

then all anpunts in excess of this amount will be returned to you.”

The total of all expenses was $135, 627. 99.
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1d. The Settlenment Fee Agreenent was signed by plaintiff
Chri stopher Dysart, defendant, and defendant’s husband. I n
response to the i nstant Motion, defendant does not dispute that the
Settl enment Fee Agreenent was a valid contract.

The Settl enment Fee Agreenent al so addressed the issue of
expenses, and provided that “cal cul ati ons of outstandi ng expenses
may not be exact and may i ncrease or decrease based upon additi onal
expenses that cone to our attention and our ability to get a refund
from our expert wtness Robert Taylor.” 1d. The Affidavit of
Deborah Dysart, who works as a paralegal for The Dysart Law Firm
and whose duties included keeping an account of the expenses in
plaintiff's case, states that, due to subsequent transactions
(including a credit from Robert Taylor), the expenses had been
reduced to $129, 206. 73. (Docket No. 34-18, Paras. 9-12.) The
original Contingency Fee Agreenent also provided that defendant
woul d be liable for all litigation expenses.

It is undisputed that defendant fares better under the
Settlement Fee Agreenment than she does under the Contingency Fee
Agr eenent . In fact, in her response to the instant sunmary
j udgnment notion, defendant submts that, under the Contingency Fee
Agreenent, she would receive “a negative $28,000.00,” while under
the Settlenment Fee Agreenent she would receive *“$55,000.”
(Defendant’s Menorandum of Law in Response to the Mdtion for
Summary Judgnent, Docket No. 48 at 2.)

Def endant signed a settl enent rel ease and sti pul ati on of
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di sm ssal on or about Septenber 12, 2007, which remains in effect.
In their Conplaint, plaintiffs allege that defendant has not abi ded
by the Settlenment Fee Agreenent and has therefore materially
breached it, and they are therefore entitled to enforce the
previously entered-into Contingency Fee Agreenent. I n response,
defendant filed a Counterclaim alleging professional negligence.
Therein, defendant alleged that plaintiffs used duress, undue
i nfluence, coercion and threats to get her to sign the Settl enent
Fee Agreenent.

Under this Court’s original Case Managenent Order, the
parties were to disclose their experts by August 1, 2008.
Def endant di d not di sclose any experts by this date. On Septenber
9, 2008, defendant filed a Motion to Anend t he Schedul i ng Order and
give her additional time to designate her expert w tness. (Docket
No. 19.) Plaintiffs opposed the Mtion, and a hearing on the
matter was schedul ed for Septenber 24, 2008. (Docket No. 22.)
Def endant’s attorney, however, failed to appear for the hearing.?
(Docket No. 25.)

Def endant’s counsel did appear for the second notion
heari ng on October 1, 2008, and this Court heard oral argunents on
defendant’ s notion. (Docket No. 27.) On that sanme date, this

Court granted defendant’s notion in part, and anended the

2This Court subsequently ordered defendant’s attorney to show cause in
writing why he should not be held in contenpt for his failure to appear, and a
show cause hearing and hearing on defendant’s notion to anmend the scheduling
order was set for October 1, 2008. (Docket No. 24/filed Septenber 24, 2008.)
Plaintiff’s counsel conplied with the show cause order. (Docket No. 26/filed
Sept ember 29, 2008.)
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schedul i ng order, giving defendant until October 10, 2008 to make
her expert w tnesses avail abl e for deposition. (Docket Nos. 28 and
29.)

On Cctober 8, 2008, defendant filed a “Request for
Additional Tine to Perform D scovery, Get a Second Opinion, and
Nane an Expert Wtness and Possibly Retain Oher Counsel,”
requesting an extension of at |east sixty days. (Docket No. 30.)
This Court denied defendant’s request. (Docket No. 31.)
Plaintiffs subsequently filed the instant Mtion for Summary
Judgnent, and a Mtion for Summary Judgnent on defendant’s
Count ercl ai m

On January 15, 2009, defendant’s attorney filed a Motion
to Wthdraw as Counsel indicating, inter alia, disagreenent on the
i ssues of conpensati on. (Docket No. 37.) On March 3, 2009,
defendant filed a Mtion for Leave to Dism ss her Counterclaim
w t hout prejudice. (Docket No. 52.)

In the instant Mtion for Summary Judgnent on their
Conpl aint for Declaratory Relief and acconpanying Menorandum
plaintiffs request that this Court enforce the Settlenent Fee
Agreenent or, in the alternative, enforce the Contingency Fee
Agreenent. Plaintiffs argue that defendant voluntarily and freely
entered into the Settlenent Fee Agreenent, which specified the
anount of the expenses. Plaintiffs submt docunentation of the
expenses incurred, and further submt the affidavit of plaintiff

Chri stopher Dysart, who testified that the expenses were custonmary
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and necessary expenses in the prosecution of defendant’s Jones Act
case. Plaintiffs also submt the affidavit of Deborah Dysart, who
testified that the expenses were incurred in the prosecution of
defendant’s Jones Act case.

I n response, defendant concedes that the Settlenent Fee
Agreenment and Conti ngency Fee Agreenent contracts were valid, and
does not argue that she entered into the Settl enent Fee Agreenent
under duress or coercion. Defendant argues only that a question of
fact exists regardi ng whether the expenses plaintiffs incurred in
defendant’s Jones Act |awsuit were reasonable and necessary, and
that plaintiffs incurred the expenses in such a manner as to
violate the covenant of good faith and fair dealing. |In support,
def endant argues that plaintiffs nust prove the expenses were
reasonabl e, and also argues that the covenant of good faith and
fair dealing “seens to require sone accounting rather than a
summary di sposition on the notion because the Plaintiff asserts
that his expenses are reasonable and necessary and he wll
negotiate the liens for nedical services as his fee,” and that “Ms.
GmM n’ s expectancy was to have her nedical bill paid, pay M. Dysart
his fee and pay reasonabl e expenses.” (Defendant’s Menorandum of
Law i n Response to the Motion for Sumrary Judgnent, Docket No. 48,
at 3-4.)

Plaintiffs filed a Reply brief in which they argued that
def endant had abandoned the majority of the defenses she had raised

to the enforceability of the Settl ement Fee Agreenment in her Answer
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to the Conplaint, inasmuch as she failed to present them in
response to the Mdtion for Sunmary Judgnment. Specifically,
plaintiffs argued that defendant abandoned the argunents that she
signed the Settlenent Fee Agreenent under duress and undue
influence; that plaintiffs’ legal representation was below the
standard of care; and that the expenses were incurred wthout
def endant’ s knowl edge or perm ssion. Plaintiffs further submt
that the covenant of good faith and fair dealing was not viol at ed,
inasmuch as plaintiff specifically agreed in witing to pay
$135,627.99 in expenses. Plaintiffs also contend that defendant
testified that plaintiffs informed her that they were going to take
depositions and enploy experts, including a vocational
rehabilitation expert, and that defendant’s specul ati on about the
reasonabl eness of the expenses she explicitly agreed to in witing
do not establish the bad faith necessary to prove a violation of
the covenant of good faith and fair dealing. Plaintiffs further
contend that defendant has failed to produce any evidence that the
expenses she agreed to pay were excessive or unnecessary in the
prosecution of her Jones Act case. Finally, plaintiffs argue that
defendant’s responsive pleading ignores defendant’s role in
reduci ng the value of her case, and ignores the fact that her
changi ng nedi cal condition necessitated reeval uati on by her nedi cal
treatment providers and additional depositions. For the follow ng
reasons, plaintiffs’ argunents are well-taken.

1. Legal Analysis



Because this matter is before this Court pursuant to
diversity jurisdiction, this Court must apply Mssouri’s

substantive law, and federal procedural |aw. Erie R Co. .

Tonpkins, 304 U S. 64 (1938) (federal court sitting in diversity
must apply the forum state’'s substantive law, and federal

procedural law); see also Wnthrop Resources Corp. v. Stanley

Wrks, 259 F.3d 901, 904 (8th Cr. 2001).
Summary judgnment i s appropriate when the evi dence, vi ewed
in the light nost favorable to the nonnoving party, presents no

genui ne issue of material fact. Fed. R CGv. P. 56; Celotex Corp.

v. Catrett, 477 U. S. 317, 322-23 (1986); Anderson v. Liberty Lobby,

Inc., 477 U S. 242, 246 (1986). Once the noving party has
successfully carried its burden under Rule 56(c), the nonnoving
party has an affirmative burden to go beyond the pleadi ngs and by
depositions, affidavits, or otherw se, designate “specific facts
showi ng that there is a genuine issue for trial.” Fed. R Cv. P
56(e)(2). | f the opposing party fails to carry that burden or
fails to establish the existence of an essential element of its
case on which that party will bear the burden of proof at trial

summary judgnent should be granted. See Celotex, 477 U S. at 322.

“When the noving party has carried its burden under Rule
56(c), its opponent nust do nore than sinply show that there is

sone netaphysical doubt as to the material facts.” Mat sushita

Elec. Industrial Co. v. Zenith Radio Corp., 475 U. S. 574, 586

(1986) . “[T]he nmere existence of sone alleged factual dispute
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between the parties will not defeat an otherw se properly supported
nmotion for summary judgnent; the requirement is that there be no
genui ne issue of material fact.” Anderson,477 U S. at 247-248

Were the record taken as a whole could not lead a rational trier
of fact to find for the nonnoving party, there is no “genui ne i ssue

for trial.” Mat sushita, 475 U.S. at 586. Wth this standard in

m nd, the undersigned now addresses plaintiffs’ Mtion for Summary

Judgnent on their Conplaint.

A. Enforceability of the Settl enent Fee Agreenent

Under M ssouri |aw, a contract for attorney’s fees should
be construed under the sanme rul es of construction that apply to any

ot her contract. Tobin v. Jerry, 243 S.W3d 437, 441 (Mo. Ct. App.

1981) (citing Kraner v. Fallert, 628 S.W2d 671, 674 (Mb. C. App.

1981)). The essential elenents of a valid contract are offer,

acceptance, and bargai ned-for consideration. Doran v. Chand, ---

S.W3d ---, 2009 W 667476, 3 (Mo. C. App. 2009) (citing Johnson
v. McDonnell Douglas Corp., 745 S.W2d 661, 662 (M. 1988); Drury

V. Mssouri Youth Soccer Ass’n, Inc., 259 S.W3d 558, 574 (Mbo. O

App. 2008).

In the case at bar, while neither party argues that the
Settlement Fee Agreenent was anbiguous or unenforceable, the
undersigned finds that the record in this case clearly supports the
conclusion that the Settlenent Fee Agreenent was a valid contract

w t h unanbi guous terns.
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B. Abandonnent of Def enses

In her Answer to plaintiffs’ Conplaint, defendant pled
t hat she signed the Settl enment Fee Agreenent under duress and undue
influence; plaintiffs’ |egal representation was bel owthe standard
of care; the expenses in prosecuting her case viol ated t he covenant
of good faith and fair dealing; the expenses were incurred w thout
def endant’ s perm ssi on or know edge; and t he expenses i ncurred were
unjustified and unreasonable. In her reply to plaintiffs’ notion
for summary judgnent, however, she argued only that there is a
question of fact regardi ng whet her the expenses were reasonabl e and
necessary; and that the covenant of good faith and fair dealing
“seens to require sonme accounting rather than a sunmary di sposition
on the notion,” and that “Ms. GM n's expectancy was to have her
medical bill paid, pay M. Dysart his fee and pay reasonable
expenses.” (Def endant’s Menorandum of Law in Response to the
Motion for Summary Judgnent, Docket No. 48, at 3-4.) Furthernore,
def endant has filed no notion for summary judgnment of her own, but
has filed a Mtion for Leave to Voluntarily D smss her
Counterclaim and defendant’s counsel has filed a Mdtion for Leave

to Wthdraw as her attorney.

The defenses that defendant failed to raise in her reply

brief are therefore deened waived. See Picht v. John R Hawks,

Ltd., 236 F.3d 446, 451 (8th Cr. 2001) (where defendant pl eaded an
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affirmati ve defense but did not press that defense in its response
to the plaintiff’s notion for partial summary judgnent or in its
menor andum in support of its own notion for summary judgnent,

def ense was deened wai ved); Coney v. Union Pacific RR, 136 F.3d

1195, 1196 (8th Gr. 1998) (citing Fed.R App.P. 28(a) that *“[a]
party’s failure to raise or discuss an issue in his (or her) brief

is deened to be an abandonnment of that issue”); Commercial Union

Ins. Co. v. MKinnon, 10 F.3d 1352, 1354 (8th Cir. 1993) (the

failure to pursue a defense or to nention it in a sumary judgnent

noti on wai ves defense).

In the case at bar, therefore, the undersi gned determ nes
t hat defendant has abandoned her clains that the Settlenent Fee
Agreenment shoul d not be enforced because it was signed under duress
or undue influence, that plaintiff’'s legal representation fell
bel ow the standard of care; and that the expenses were incurred
wi t hout def endant’ s knowl edge or perm ssion, i nasnuch as she fail ed
to assert themin her response to plaintiffs’ Mtion for Summary

Judgnent .

C. The Covenant of Good Faith and Fair Dealing

Def endant argues that plaintiffs violated the covenant of
good faith and fair dealing by incurring excessive and unnecessary
expenses in the prosecution of defendant’s Jones Act case. I n
support, defendant argues that, because plaintiffs cannot establish

t he reasonabl eness or necessity of the experts’ charges, there
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remai ns a question of fact defeating summary judgnment. Plaintiffs
argue that defendant has failed to provide evidence in support of
the contention that the expenses were unreasonable, and that the
covenant of good faith and fair dealing does not apply when the
contending party has specifically agreed to the handling of the
issues in witing. For the followng reasons, plaintiffs’

argunents are wel | -taken.

The covenant of good faith and fair dealingis inpliedin

every M ssouri contract. Raster v. Aneristar Casinos, Inc., ---

S.W3d ---, 2009 W. 484460, 9 (Mb. Ct. App. 2009) (citing Farners’

El ectric Cooperative, Inc. v. Mssouri Departnent of Corrections,

977 S.W2d 266, 271 (Mo. banc 1998)). However, this covenant is
not an “overfl ow ng cornucopi a of wi shed-for | egal duties.” Schell

v. LifeMark Hosps. of M., 92 S W3d 222, 230 (M. C. App.

2002) (quoti ng Conprehensive Care Corp. v. RehabCare Corp., 98 F. 3d

1063, 1066 (8th Cr. 1996)). I nstead, it enconpasses only an
obligation inposed by law to prevent opportunistic behavior,
Schell, 92 S.W3d at 230, and prevents one party to a contract from
acting in such a manner to “evade the spirit of the transaction or
so as to deny the other party the expected benefit of the

contract.” City of St. Joseph v. Lake Contrary Sewer Dist., 251

S.W3d 362, 370 (Mb. Ct. App. 2008). “I'nplied obligations rest
upon the presuned intentions of the parties as gathered fromtheir

witten contracts.” Crestwood Plaza, Inc. v. Kroger, 520 S.W 2d
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93, 97 (Mo. C. App. 1974). A party claimng breach of this
covenant nust present substantial evidence that the of fendi ng party
acted in bad faith, or engaged in unfair dealing. Schell, 92

S.W3d at 230.

Initially, the undersigned notes that the court will not
inply a covenant if the parties have either dealt expressly with
the matter, or have left the contract intentionally silent on the

point. 1d.; see also Acetylene Gas Co. v. diver, 939 S.W2d 404,

409 (Mb. Ct. App. 1996) (covenants wll not be inplied in a
contract for any matter that is specifically covered by the witten

terms of the contract itself.)

In her response to the instant Mtion, defendant argues
that “the covenant of good faith and fair dealing seens to require
some accounting rather than a summary disposition on the notion
because the plaintiff asserts that his expenses are reasonabl e and
necessary and he wll negotiate the liens for nmedical services as
his fee.” (Docket No. 48 at 3.) Def endant does not specify
whet her she is alleging that the covenant of good faith and fair
dealing in the Contingency Fee Agreenent or the Settlenent Fee

Agreenment was breached. Regarding the Settlenent Fee Agreenent,

however, it is clear that the witten terns of that contract
provide that plaintiff wll pay expenses in the anount of
$135, 627. 99. Because the witten Settlenment Fee Agreenent

specifically covers the matter of expenses, the covenant of good
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faith and fair dealing will not be inplied regarding the matter of

expenses. Acetylene Gas Co., 939 S.W2d at 409; Crestwood Pl aza,

Inc., 520 S.W 2d at 97.

Even so, regarding either the Settl enent Fee Agreenent or
t he Contingency Fee Agreenent, defendant cannot prove bad faith.
Plaintiffs have submtted evidence docunenting the expenses that
def endant contractually agreed to pay, and docunenting the fact
that they were i ncurred during the prosecution of defendant’s Jones
Act case, and defendant does not contest this evidence. |In their
Statenment of Uncontroverted Facts, plaintiffs assert that the
expenses they incurred were all customary, reasonabl e and necessary
expenses in the prosecution of defendant’s Jones Act case agai nst
Artco, and in his affidavit, plaintiff Christopher Dysart testified
as to the |l engthy duration and conplexity of defendant’s case that
necessitated the incurring of the expenses. (Docket No. 36 at 5,
1 8.) In response, defendant offers her unsupported allegation
t hat her Jones Act case was a “common soft tissue injury” case, and
that a question of fact exists regardi ng whether it was reasonabl e
for a lawer to expend that kind of noney in prosecuting it
Def endant of fers no wi tness or evidence to support this conclusion.
(Docket No. 44 at 3, 1 9.) Def endant also cites to her own
Septenber 12, 2007 handwitten notations on the C osing Settlenent
Statenent, in which she wites that she thinks that the expenses

are exorbitant and unreasonabl e, and that she was feeling pressured
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on the night she reviewed the statenents and had i nsufficient tine
to reviewthem (Docket No. 44 at page 3, 19, citing Docket No. 44-
6 at 2.) Defendant also cites to pages 54-56 and 57-58 of
plaintiff Christopher Dysart’s deposition, in which he testified
regardi ng why he thought the Jones Act case had significant val ue
before the damaging videotape was revealed; the strengths and
weaknesses of the case; and his jury trial experience. (Docket No.

44 at page 3, ¥ 9, citing Docket No. 44-7.)

As noted above, a party asserting breach of the inplied
covenant of good faith and fair dealing nust present substanti al
evi dence that the offending party acted in bad faith or engaged in
unfair dealing. Schell, 92 S.W3d at 230. Defendant herein has
not done so. It therefore cannot be said that plaintiffs herein
breached the inplied covenant of good faith and fair dealing in
relation to either the Contingency Fee Agreenent or the Settl enment
Fee Agreenent, and furthernore, the covenant is inapplicable to the
matter of expenses in the Settl enment Fee Agreenent inasnuch as the

matter was specifically addressed in witing therein.?

D. The Expenses

In support of the reasonabl eness and necessity of the

l[itigation expenses, plaintiffs submt the Contingency Fee

%The undersigned al so notes that plaintiffs have advised that these
expenses have been reduced to $129, 206. 73 due to, inter alia, plaintiffs’
recei pt of a refund fromone expert. While not dispositive, this certainly
| ends no support to the conclusion that plaintiffs acted in bad faith.

-17-



Agreenent and Settl enment Fee Agreenent contracts, the validity of
whi ch defendant does not contest, which respectively reflect
plaintiff’s witten agreenent to pay litigation expenses, and her
witten agreenent to pay expenses in the anount of $135, 627.99.
Plaintiffs al so submt docunents reflecting the statenent charges,
costs advanced, out st andi ng expenses, and out st andi ng
rei nbursenents that they expended during their seven-year
prosecution of defendant’s Jones Act case. (Docket No. 32,
Exhibits A-D). Plaintiffs also submt the sworn affidavit of
par al egal Deborah Dysart, whose normal duties include keeping track
of all client expenses, and preparing Cdosing Settlenent
Statenents.* (Docket No. 32-18.) In her affidavit, M. Dysart
testified that she had reviewed all of the foregoing cost and
expense naterials related to plaintiffs’ prosecution of defendant’s
Jones Act case, and had confirmed that the charges were al

applicable to defendant’s case.?® Plaintiffs also submt the
affidavit of plaintiff Christopher Dysart, who testified at |length

regarding the |long and involved process of preparing defendant’s

‘“Ms. Dysart identified each of the foregoing terns as foll ows:
“statenment charges” were office expenses incurred throughout a case, such as
post age, |ong-di stance tel ephone charges, and fax charges; “costs advanced”
referred to costs of any experts, depositions, exhibits, focus groups, or
ot her such costs; “outstandi ng expenses” referred to expenses outstandi ng at
the tine a case settles or a judgnment is entered; and “outstandi ng
rei mbursenments” referred to expenses plaintiff Christopher Dysart personally
i ncurred on defendant’s behal f, such as travel expenses. (Docket No. 32-18 at
pages 1-2.)

SAs indicated above, Ms. Dysart also testified that, due to subsequent
transactions follow ng the settlement of defendant’s Jones Act case, the
amount of expenses defendant owed had been reduced to $129, 206.73. (Docket
No. 32-18 at page 3.)
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case for trial, and that the expenses incurred therein were

customary and necessary.

In his sworn affidavit, plaintiff Christopher Dysart
testified that defendant’s Jones Act litigation was pending for
seven years, during which tinme her medical condition changed,
necessitating many trial continuances, and additional nedical
eval uations, physician opinions, and depositions. He further
testified that, in preparation for trial, he deposed many of
def endant’ s co-workers, supervisors, and treating physicians, and
had tendered 15 retained and non-retained expert wtnesses. He
further testified that, throughout the |litigation, defendant
mai ntained that her Jlower back pain was excruciating and
debilitating, and rendered her conpletely unable to work, and that,
during the majority of the time he was prosecuting defendant’s
Jones Act case, he valued her case in excess of one mllion

dol | ars.

I n response, defendant advances a general challenge to
plaintiffs’ statenent that the expenses incurred in the prosecution
of her Jones Act case were customary, reasonable, and necessary,
suggesting that the Jones Act case was a common, soft tissue injury

case.® (Docket No. 44 at 3, T 9.) Defendant does not chall enge

5As plaintiffs note, The only specific expense defendant challenges is a
fee paid to a Dr. Thorpe, inasnmuch as he charged a fee despite the fact that
the trial never took place. However, as plaintiffs point out, Dr. Thorpe's
deposition was taken for use at trial.
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the medical liens. Defendant al so argues that the fact that she
had been unable to produce an expert witness to testify that she
woul d have been able to win a judgnent in excess of $300, 000. 00 at
trial calls into question the reasonabl eness and necessity of the
expenses plaintiffs incurred. Def endant al so argues that
plaintiffs are not experts on the subject of the expenses, and that
their testinony on the subject is self-serving, and suggests that
the reasonabl eness of fees and expenses of experts should be
addressed by those experts. Def endant does not cite, nor does
i ndependent research reveal, any M ssouri case hol di ng that expert
testinmony is required to establish the reasonabl eness and necessity

of litigation expenses that a party has contractually agreed to
pay. ’
Def endant does not, however, challenge any of the

evidence plaintiffs submt in support of the instant Mbdtion

regardi ng t he reasonabl eness or necessity of the expenses, nor does

def endant argue that the expenses were not incurred in the course
of plaintiffs’ prosecution of her Jones Act case or cone forth with
any specific evidence or facts which would allowa jury to find in

her favor. In fact, defendant, despite being granted anple

Def endant cites 66, Inc. v. Crestwod Conmons Redevel opnent Corp., et
al., 130 S.W3d 573 (Mb. . App. 2003), a case dealing with whether a
property owner could recover attorneys’ fees, costs, and expenses as danmages
by a | andowner in a condemation suit when the condemmor | ater ceased
condemati on proceedi ngs, not whether an attorney needs expert testinmony to
prove the reasonabl eness of litigation expenses a client has contractually
agreed to pay.
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opportunity, has failed to designate any witnesses to testify on
her behal f. Furthernore, defendant’s assertion that her inability
to find an expert to testify that she woul d have recei ved i n excess
of $300, 000. 00 supports her argunent that the expenses were
excessive is not well-taken, inasnmuch as it ignores the fact that
the value of defendant’s case plumeted after the danmaging

vi deot ape was reveal ed.

Sinply put, defendant offers nothing to contradict
plaintiffs docunmentation of the expenses incurredinthis case, or
any of the evidence contained in the affidavits of Deborah Dysart
and Christopher Dysart. The uncontroverted evidence in this case
reveal s t hat defendant contractually agreed to pay t he expenses she
now chal | enges. The uncontroverted evi dence further supports the
finding that plaintiffs incurred the expenses in the course of
prosecuti ng defendant’s Jones Act case, and that the expenses were
reasonable and necessary, due to the wunique circunstances of
prosecuting defendant’s Jones Act case, as discussed above, and
that plaintiffs incurred the expenses in good faith, a finding
supported by the fact that, in accordance with the terns of the
Settlement Fee Agreenent, plaintiffs later reduced the anount of
the expenses due to subsequent transactions, including their
receipt of a refund from an expert w tness. Def endant offers

nothing to show that a genuine issue renmains for trial.

Because the record in this case, taken as a whol e, could
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not lead a rational trier of fact to find for the defendant, there

is no genuine issue for trial. See Matsushita, 475 U. S. at 586.

Plaintiffs are entitled to summary judgnent on their Conplaint for
Decl aratory Judgnent. |Inasnuch as plaintiffs request enforcenent
of either the Settlenent Fee Agreenent or the Contingency Fee
Agreenent, and defendant admts that the Settl enment Fee Agreenent
allows her a greater recovery, the undersigned finds that the
interests of both parties are best served by enforcenent of the
Settl ement Fee Agreenent, with the provision that the anount of the
expenses i s reduced to $129, 206. 73, as provided in the affidavit of

Deborah Dysart. (Docket No. 32-18 at page 3.)

Therefore, for all of the foregoing reasons,

| T IS HEREBY ORDERED that Plaintiffs’ Mtion for Summary
Judgnent on Their Conplaint for Declaratory Judgnent (Docket No.

32) is GRANTED as provided herein.
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Frederick R Buckl es

UNI TED STATES MAG STRATE JUDGE

Dated this 5'" day of June, 2009.
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