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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

CHRI STOPHER W DYSART and )
THE DYSART LAW FI RM )
)
Pl ai ntiffs/ Count er-Def endant s, )
) No. 4:08Cv00185 FRB
)
V. )
)
BRENDA GW N, )
)
)

Def endant / Count er-Pl ai nti ff.

MEMORANDUM AND ORDER

Pl aintiffs/counter-defendants Chri stopher W Dysart and
The Dysart Law Firm(“plaintiffs”) filed this Declaratory Judgnent
action against their former client, defendant-counter-plaintiff
Brenda GmMn (“defendant”), and defendant subsequently filed a
Counterclaim in two counts, alleging in Count | professional
negligence, and in Count Il seeking a declaratory judgnment that
fees and expenses incurred in pursuing the underlying case which
gives rise to this litigation were not reasonabl e and necessary.

Now pendi ng before this Court is Plaintiffs’ Mtion for
Summary Judgnent on Defendant’s Counterclai m (Docket No. 34/filed
January 9, 2009.) Al nmatters are pending before the undersigned
United States Magistrate Judge, wth consent of the parties,
pursuant to 28 U.S.C. § 636(c).
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The followi ng facts are not in dispute. Defendant, who
formerly worked as a cook for American R ver Transportation Conpany
(“Artco”), hired plaintiffs to represent her in a “Jones Act”
| awsui t agai nst her enployer for back injuries allegedly sustained
on the job. The parties initially entered into a Conti ngency Fee
Agreenent, which provided that plaintiffs would take 25% of any
recovery in legal fees,! and that defendant would pay all |awsuit-
rel ated expenses. After suit was filed, the parties deposed
numerous wtnesses, and plaintiffs prepared and tendered 15
retai ned and non-retained expert witnesses for deposition. Trial
of the case was continued nunerous times due to Ms. OGmMnN's
wor seni ng nedical condition, and the need for updated nedica
eval uations, opinions, and depositions in light thereof. At his
deposition, plaintiff Christopher Dysart testifiedthat, throughout
the course of this litigation, defendant nmaintai ned that her back
pain was excruciating, debilitating, and rendered her conpletely
unabl e to work.

I n August of 2007, defendant testified at a suppl enent al
deposition that she had severe back pain all day, every day, and
that her ability to bend her back had becone nore restricted.
Following this deposition, counsel for Artco produced a

surveillance video tape, recorded shortly before the suppl enental

Def endant had negotiated this fee down fromplaintiffs' usual 1/3
contingency fee, and testified that she did so based upon her 20 years of
experience dealing in real estate negotiations.

-2



deposition, show ng defendant sanding and painting railings on
steps outside her house. The video depicted defendant | aughing,
repeatedly bending beyond 90 degrees, standing on one foot,
kneeling down and renoving paint using a power sander, a wre
brush, and a scraper for extended periods of time. Artco’ s counsel
al so produced still photographs show ng def endant bendi ng beyond 90
degrees, and engaging in other activities she had testified she was
unabl e to do.

Upon reviewng the surveillance nmaterials and the
deposition transcripts of defendant and other wtnesses in the
case, and considering themin light of other aspects of the case
whi ch tended to weigh in Artco’s favor, plaintiffs concluded that
defendant’s credibility had been destroyed, and that a favorable
jury verdict was unlikely. Plaintiffs and defendant discussed
these matters, and def endant agreed that settlement was i n her best
interests.

Plaintiffs subsequently negotiated a settlenment wth
Artco for $300, 000. 00. Def endant asked plaintiff Christopher
Dysart if he would reduce his | egal fee because she was receivVving
| ess noney than the original estinmated case val ue, and he agreed.
Plaintiffs, defendant, and defendant’s husband subsequently si gned
a Settlenment Fee Agreenent, the validity of which is not contested,
via which defendant would receive a net settlenent of $55, 878.02,
whi ch was the anount |eft over after both the litigation expenses

and defendant’s nedical |liens were paid. (Docket No. 34-14.) The
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Settlement Fee Agreenent further provided that plaintiffs would
take no |l egal fee out of the settlenent proceeds, but woul d i nstead
be able to keep any noney they were able to negotiate off of
defendant’s nedical liens, as long as that anmount did not exceed
25% of $300, 000.00. Defendant signed a settlenent release and
stipulation of dismssal on or about Septenber 12, 2007, which
remains in effect.

Def endant subsequently refused t o abi de by t he Settl| enent
Fee Agreenent’s terns, and plaintiffs filed the instant Conpl ai nt
for Decl aratory Judgnent. Defendant filed a two-count
Counterclaim alleging professional negligence and declaratory
judgnent, respectively. For her claimof professional negligence
in Count |, defendant alleges that plaintiffs used duress, undue
i nfluence, coercion and threats to get her to sign the Settl enent
Fee Agreenent; and that plaintiffs failed to take her case to trial
and failed to neet the standard of skill, care, and |earning
required of lawers. For her request for declaratory judgnment in
Count |1, defendant alternately requests that this Court determ ne,
as a matter of law, that the expenses plaintiffs incurred should
not have exceeded $20, 000. 00.

Under this Court’s original Case Managenent Order, the
parties were to disclose their experts by August 1, 2008.
Def endant di d not di sclose any experts by this date. On Septenber
9, 2008, defendant filed a Motion to Anend t he Schedul i ng Order and

give her additional time to designate her expert w tness. (Docket
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No. 19.) Plaintiffs opposed the Mtion, and a hearing on the
matter was schedul ed for Septenber 24, 2008. (Docket No. 22.)
Def endant’s attorney, however, failed to appear for the hearing.?2
(Docket No. 25.)

Def endant’s counsel did appear for the second notion
heari ng on October 1, 2008, and this Court heard oral argunents on
defendant’ s notion. (Docket No. 27.) On that sanme date, this
Court granted defendant’s notion in part, and anended the
schedul i ng order, giving defendant until October 10, 2008 to make
her expert w tnesses avail abl e for deposition. (Docket Nos. 28 and
29.)

On Cctober 8, 2008, defendant filed a “Request for
Additional Tine to Perform Discovery, Get a Second Opinion, and
Nane an Expert Wtness and Possibly Retain Oher Counsel,”
requesting an extension of at |east sixty days. (Docket No. 30.)
This Court denied defendant’s request. (Docket No. 31.)
Plaintiffs subsequently filed the instant Mtion for Sunmary
Judgnent, and a Motion for Sunmmary Judgnent on their Conpl aint for
Decl arat ory Judgnent.

On January 15, 2009, defendant’s attorney filed a Motion
to Wthdraw as Counsel indicating, inter alia, disagreenent on the

i ssue of conpensation. (Docket No. 37.) On March 3, 2009,

2This Court subsequently ordered defendant’s attorney to show cause in
writing why he should not be held in contenpt for his failure to appear, and a
show cause hearing and hearing on defendant’s notion to anmend the scheduling
order was set for October 1, 2008. (Docket No. 24/filed Septenber 24, 2008.)
Plaintiff’s counsel conplied with the show cause order. (Docket No. 26/filed
Sept ember 29, 2008.)

-5-



defendant filed a Mtion for Leave to Dismss her Counterclaim
wi t hout prejudice. (Docket No. 52.)

In the instant Motion for Sunmmary Judgnent on Def endant’s
Count ercl ai m and acconpanyi ng Menorandum plaintiffs submt that
they are entitled to judgnent as a matter of | aw because def endant
has failed to name an expert or present any expert testinony on the
i ssue of professional negligence, and defendant therefore cannot
prevail on either her <claim for professional negligence or
decl aratory judgnent. Whil e defendant filed a Menmorandum in
response to Plaintiffs® Mtion for Summary Judgnment on Their
Conpl aint for Declaratory Judgnent, she filed no Menorandum in
response to the instant Motion. Defendant did file a response to
plaintiffs’ statement of uncontroverted facts, however, which is
addressed bel ow. Defendant also filed a Mtion to D smss
Counterclaim requesting | eave to dism ss her Counterclai mw thout
prej udi ce. (Docket No. 52/filed March 3, 2009).°3 For the
followi ng reasons, plaintiffs are entitled to summary judgnent on

both counts of defendant’s Counterclaim

1. Legal Analysis

Count | Professional Negligence

Because this matter is before this Court pursuant to

diversity jurisdiction, this Court must apply Mssouri’s

sDefendant’s attorney also filed a Motion to Wthdraw as Counsel for the
Def endant CounterclaimPlaintiff. (Docket No. 37/filed January 15, 2009.)
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substantive law, and federal procedural |aw. Erie R Co. .

Tonpkins, 304 U S. 64 (1938) (federal court sitting in diversity
must apply the forum state’'s substantive law, and federal

procedural law); see also Wnthrop Resources Corp. v. Stanley

Wrks, 259 F.3d 901, 904 (8th Cr. 2001).
Summary j udgnent i s appropriate when t he evi dence, vi ewed
in the light nost favorable to the nonnoving party, presents no

genui ne issue of material fact. Fed. R Cv. P. 56; Celotex Corp.

v. Catrett, 477 U. S. 317, 322-23 (1986); Anderson v. Liberty Lobby,

Inc., 477 U. S 242, 246 (1986). Once the noving party has
successfully carried its burden under Rule 56(c), the nonnoving
party has an affirmative burden to go beyond the pleadi ngs and by
depositions, affidavits, or otherw se, designate “specific facts
showi ng that there is a genuine issue for trial.” Fed. R Cv. P
56(e)(2). |f the opposing party fails to carry that burden or
fails to establish the existence of an essential element of its
case on which that party will bear the burden of proof at trial

summary judgnent should be granted. See Celotex, 477 U S. at 322.

“When the noving party has carried its burden under Rule
56(c), its opponent nmust do nore than sinply show that there is

sone netaphysical doubt as to the material facts.” Mat sushita

Elec. Industrial Co. v. Zenith Radio Corp., 475 U. S. 574, 586

(1986) . Were the record taken as a whole could not lead a
rational trier of fact to find for the nonnoving party, there is no

“genuine issue for trial.” Matsushita, 475 U. S. at 586. Wth this
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standard in m nd, the undersigned now addresses plaintiffs’ Mtion
for Summary Judgnent on Defendant’s Counterclaim

In Mssouri, a plaintiff pursuing a claim for |[egal
mal practice nust establish four elenents in order to prevail at
trial. Those elenents are: (1) the existence of an attorney-client
rel ati onshi p (whi ch defendants herein admt); (2) either negligence
or breach of contract by the defendant; (3) such negligence or
breach of contract was the proxi mate cause of plaintiff’s damages;

and (4) plaintiff was damaged. Kl emme v. Best, 941 S. W 2d 493, 495

(Mo. banc 1997); State ex rel. Selimanovic v. Dierker, 246 S. W 3d

931, 933 (Mb. 2008). To establish that an attorney was negligent,
a plaintiff nust show that the attorney failed to exercise that
degree of skill and diligence ordinarily used under the sanme or
simlar circunstances by nenbers of the | egal profession. Thiel v.
Mller, 164 SSW3d 76, 82 (Mb. C. App. 2005). To prove danmges,
the plaintiff nust prove that, but for the attorney’s wongfu

conduct, the result in the underlying proceedi ng woul d have been

different. Mogley v. Flemng, 11 S.W3d 740, 747 (Mo. C. App

1999) (citing Egan v. Craig, 967 S.W2d 120, 124 (M. C. App

1998)).
A lawer’s negligence is a question of fact, not a

question of law. Zweifel v. Zenge and Smth, 778 S.W2d 372, 373

(M. C. App. 1989). Except in cases in which the negligence of
the lawer is “clear and palpable” to a jury of |aynen, expert

testinmony is required to establish a claimof |egal nalpractice.

- 8-



Thiel, 164 S. W3d at 85. Normally, the clear and pal pable
exception is applied in straightforward cases in which the issues
can be understood by a jury without the benefit of expert opinion
testinony, such as when an attorney has allowed a tine limtation
to elapse. Zweifel, 778 S.W2d at 374.

From the record in this case, the undersigned sees
not hi ng clear and pal pable in determ ning whether plaintiffs were
negligent in their handling of defendant’s Jones Act case; whet her
such negligence was the proximte cause of defendant’s all eged
damages; or whether the result of the underlying proceedi ngs woul d
have been different absent the plaintiffs’ negligence. The case at
bar does not involve matters typically understood to fall within
the cl ear and pal pabl e exception, such as allow ng the expiration
of atinmne [imtation. Defendant was therefore required to present
expert testinony to support her claimof professional negligence,
whi ch she failed to do despite being afforded anple opportunity.
See Thiel, 164 S.W3d at 85; Zweifel, 778 S.W2d at 374. In the
absence of expert testinony, defendant fails to nake a subm ssible
case of professional negligence, and plaintiffs are entitled to
summary judgnment in their favor on Count | of defendant’s
Count ercl ai m

Count |1 Declaratory Judgnment

Def endant presents no evi dence supporting her claimfor
declaratory judgnent. In their Statenment of Facts in support of

the instant Mdtion, plaintiffs assert that the expenses they
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incurred in prosecuting defendant’s Jones Act case were custonary,
reasonabl e, and necessary. Plaintiffs also submt the Contingency
Fee Agreenent, via which defendant agreed to pay litigation
expenses, and the Settlenent Fee Agreenent, via which defendant
specifically agreed to pay $135,627.99 in expenses. Plaintiffs
al so submt docunmentation detailing the expenses incurred in
defendant’s Jones Act case, which included docunents reflecting
statenent charges, costs advanced, outstanding expenses, and
out standi ng rei nbursenents that plaintiffs expended during their
prosecution of defendant’s Jones Act case. (Docket No. 34,
Exhibits A-D.) Plaintiffs also submt the sworn affidavit of
par al egal Deborah Dysart, whose nornmal duties include keepi ng track
of all client expenses. (Docket No. 32-18.) Ms. Dysart testified
that she had reviewed all of the foregoing cost and expense
mat eri als, and had confirned that the charges were related to the
plaintiffs’ prosecution of defendant’s case. Plaintiffs also
submt the sworn affidavit of plaintiff Christopher Dysart, who
testified at length regarding the long and involved process of
prepari ng defendant’s case for trial, necessitating the incurrence
of the expenses at issue herein.

I n response, defendant generally challenges plaintiffs’
statenent that the charges incurred were customary, reasonable and
necessary, suggesting that defendant’s case was nerely a soft
tissue injury case. She offers nothing supporting her assertion

that the expenses in her Jones Act case should not have exceeded
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$20, 000. 00. As explained above, this Court worked with the
def endant regarding the filing schedul e, and defendant was given
anpl e opportunity to present this Court with evidence tending to
prove the substance of her claimin Count II1. “Wen the noving
party has carried its burden under Rule 56(c), its opponent mnmust do
nore than sinply show that there is sone netaphysical doubt as to

the material facts.” Matsushita, 475 U S. at 586. Def endant has

present ed not hi ng which would |l ead a rational trier of fact to find
that the expenses in the Jones Act litigation should not have
exceeded $20, 000. 00, and has apparently pulled that figure out of
the air. This Court therefore finds that plaintiffs are entitled
to summary judgnent in their favor on Count 1l of defendant’s

Countercl aim

Therefore, for all of the foregoing reasons,
| T IS HEREBY ORDERED that Plaintiffs’ Mtion for Summary
Judgnent on Defendant’s Countercl ai m(Docket No. 34) is GRANTED as

provi ded herein.
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UNI TED STATES MAG STRATE JUDGE

Dated this 5'" day of June, 2009.
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