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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

FERRO CORPORATI ON, )
Plaintiff, %

Vs. g No. 4:08CVv286-DJS
SOLUTI A I NC., g
Def endant . g
ORDER

Now before the Court is plaintiff Ferro Corporation’s
notion to alter or amend judgnent and for |eave to file an anmended
conplaint [Doc. #38]. This matter has been fully briefed and is
ready for disposition.

Plaintiff brings it notion pursuant to Rules 59(e) and
15(a)(2) of the Federal Rules of G vil Procedure. Rul e 59(e)
allows a party to nove a court to alter or anend a judgnent that
has been entered. “Rule 59(e) notions serve the limted function
of correcting manifest errors of law or fact or to present newy

di scovered evi dence.” Lowy ex rel. Crow v. Watson Chapel Sch

Dist., 540 F.3d 752, 761 (8th Cr. 2008). However, “a Rule 59(e)
notion ‘does not allow argunments or evidence to be presented after
j udgnment when the argunent or evidence could have been presented

earlier.”” Anjulo-Lopez v. United States, 541 F.3d 814, 818 n.3

(8th Cr. 2008) (quoting McAllister v. Transanerica Cccidental Life

Ins. Co., 325 F.3d 997, 1003 n.4 (8th Cir. 2003)); see also MGQuire

v. Davidson Mg. Corp., 398 F.3d 1005, 1009 (8th Cr. 2005)

Dockets.Justia.com


http://dockets.justia.com/docket/missouri/moedce/4:2008cv00286/91881/
http://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2008cv00286/91881/42/
http://dockets.justia.com/

(finding that plaintiff’s “argunent is waived because it was not
raised until the Rule 59(e) Mdtion to Reconsider”).

Al t hough leave to anmend a conplaint should be granted
liberally when the notion is nmade pretrial, “different
considerations apply to notions filed after dismssal.” Briehl v.

Gen. Motors Corp., 172 F. 3d 623, 629 (8th Cr. 1999) (citing Dorn

v. State Bank of Stella, 767 F.2d 442, 443 (8th Cir. 1985)). “A

district court does not abuse its discretion in denying a plaintiff
| eave to anend the pleadings to change the theory of their case
after the conpl aint has been dism ssed under Rule 12(b)(6).” 1d.

On June 21, 2000, plaintiff and defendant Solutia Inc.
entered into an asset purchase agreenent that, anong ot her things,
cont ai ned defendant’ s agreenent to convey to plaintiff certain real
properties located in the State of New Jersey.!? One of the
properties defendant agreed to convey to plaintiff is a riparian
grant known as the Riparian Property, and another is a contiguous
parcel of |and known as the Upl ands Property. Both properties are
| ocated in the County of G oucester, Townshi p of Logan, New Jersey.
The Upl ands Property is part of a larger tract owned by defendant,
which the parties’ agreement required to be subdivided prior to
conveyance to plaintiff. To this end, defendant agreed to obtain
approval for subdivision of the Uplands Property into three
separate |ots. Further, defendant agreed to use reasonable

commercial efforts to secure the Uplands Property subdivision.

The Court set forth a thorough statenent of the facts of this case
inits Decenber 5, 2008, order, and incorporates those facts into this
order.



Def endant agreed to convey to plaintiff the Riparian Property by

qui tclaim deed and the Uplands Property by specia

cont enpor aneousl y.

warranty deed

However, the parties’ agreenent contenplated the

possibility that the subdivision would not occur.

In that event,

the parties’ agreenent contained the follow ng | anguage:

10.7. 4. Purchaser and Seller agree that

they will use their reasonabl e commer ci al

efforts

to cause the Subdivision to occur as soon as is

reasonably practical, wth the parties

usi ng

their comercially reasonable efforts to cause
the Subdivision to occur prior to the d osing
Date. Seller and Purchaser acknow edge and agree

t hat the Subdivision may not occur before or on
the Cosing Date, and the failure to so occur
prior to or at such time shall not give rise to
a reason by either Purchaser or Seller to fail to
consunmat e the transactions contenpl ated hereby
or a breach by either Seller or Purchaser or
[sic] its obligations hereunder unless a party
does not use its commercially reasonable efforts
t o cause the Subdivision to occur. Purchaser and

Seller also acknowl edge and agree that the

Subdi vi si on nay never occur, whether due to the

failure to obtain governnmental appr oval or

ot herwi se, and such failure shall not give rise

toliability by either Purchaser or Seller to the

other party unless a party does not use its

commercially reasonable efforts to cause the

Subdi vi sion to occur. |f the Subdivision does

not occur on or before June 30, 2001, then the

parties aqree that no further action by either

Pur chaser or Seller shall be required in order to

ef fectuate the Subdivision, and the | ease for the

Del aware River Site entered into at d osing wl|

be nodified to 99 years so that the Purchaser and
Seller shall be in the sanme position as if title
to the real estate at the Delaware R ver Pl ant
had been transferred to Purchaser (e.g. wth
Purchaser having all of the obligations of an
owner of the |eased prem ses, i ncl udi ng
mai nt enance, utilities and taxes).




Doc. #23-3, p. 30 (enphasis added); see also Doc. #27, p. 4.
To date, defendant has not transferred title of either
the Riparian Property or the Uplands Property to plaintiff.?
Plaintiff filed its conplaint on February 29, 2008, which asserted
twenty clains for relief agai nst defendant. Essentially, plaintiff
all eged that defendant refused and failed to use comercially
reasonabl e efforts to resolve all environnental issues, perfect the
subdi vi si on, and execute and deliver to plaintiff the properties,
despite plaintiff’s repeated demands to do so. Plaintiff further
al l eged that defendant’s breach of its obligations regarding the

properties occurred at the earliest in August 2002, and as recently

as late 2007 or early 2008, at which tinme defendant indicated its
intention never to voluntarily pursue the subdivision and transfer
the properties to plaintiff. Doc. #1.

On April 22, 2008, defendant filed a notion to dism ss
plaintiff’s conplaint. Def endant argued that the parties’
agreenent clearly inposed an obligation to use comercially
reasonable efforts to effectuate the property transfer until June
30, 2001, at which time such an obligation ceased. Def endant
argued that, considering plaintiff’s allegations that defendant’s
breaches occurred at the earliest in August of 2002, plaintiff
failed to all ege facts sufficient to support its action because, as

of August of 2002, defendant was not under any duty, allegedly

2The Court notes that plaintiff does not allege that defendant
failed to enter into a ninety-nine year | ease with plaintiff as required
by the agreenent in the event no subdivision occurred by June 30, 2001.



breached, to perform In opposition to defendant’s notion,
plaintiff argued that the June 30, 2001, date was applicable only
i f defendant had used commercially reasonabl e efforts prior to June
30, 2001. Plaintiff argued that 1its conplaint contained
al | egations regardi ng defendant’s failure, prior to June 30, 2001,
to use comercially reasonable efforts to effectuate a transfer,
whi ch ext ended def endant’ s transfer obligations past June 30, 2001.
Plaintiff further argued that, as early as August of 2002,
defendant’s failure to transfer the properties constituted a breach
of the parties’ agreenent.

On Decenber 5, 2008, the Court granted defendant’ s notion
to dismss, and entered judgnent in defendant’s favor. See Docs.
#36, 37. Inits order, the Court found that defendant’s breach of
its obligations could not have been, as plaintiff alleged, at the
earliest in August of 2002. This is because wi thout a pre-June 30,
2001 breach, defendant’s contractual obligations wth regard to
transferring the properties expired on June 30, 2001. The Court
further stated that plaintiff’s express allegations contained in
its conplaint (that defendant’s breach of its obligations occurred
at the earliest in August of 2002), contravened plaintiff’s
argunent opposi ng di sm ssal (that the Court should find plaintiff’s
general allegations regarding defendant’s pre-June 30, 2001,
conduct as sufficiently alleging that defendant failed to fulfil
its obligations inposed by the parties’ agreenent). Accordingly,

the Court found that plaintiff alleged a breach that occurred after



the obligation to perform expired, and consequently had pleaded
itself out of court.

As stated above, plaintiff, in opposition to defendant’s

notion to dism ss, argued that defendant failed to use commercially

reasonable efforts before June 30, 2001, which extended the
transfer-by date and al |l owed def endant to breach its obligations in
August of 2002 when defendant did not transfer the properties.
Plaintiff now argues that the parties agreed to extend the June 30,
2001, transfer-by date.® That is, plaintiff now argues that in
| ate 2000/ early 2001, the parties affirmatively agreed to set aside
the transfer-by date and focus on other contract issues, and
recomence the transfer efforts twelve to eighteen nonths |ater,
which plaintiff now argues is well past June 30, 2001. As this
argunent was available to plaintiff before the Court entered
judgnment in defendant’s favor, and as plaintiff failed to advance
this argunment in opposition to defendant’s notion to dismss, the
Court will not now, pursuant to plaintiff’s Rule 59(e) notion,

consider plaintiff’s argunent. Indeed, a Rule 59(e) notion does

SPlaintiff’s menorandum in opposition to defendant’s notion to
dism ss makes no nention of an agreenent between the parties that
extended the June 30 transfer-by date. Furthernore, plaintiff made
statenments in its nmenorandum in opposition that appear to contravene
such an assertion. For instance, the Court notes that plaintiff stated
that “[t]his [June 30, 2001] date was to take effect only if [defendant]
engaged in comrercially reasonable efforts to effect the property
transfers by then.” Doc. #27, p. 3. If there was an agreenent to
extend the June 30 transfer-by date (as plaintiff now argues), then the
June 30 transfer-by date woul d not take effect, even if the parties had
used comrercially reasonable efforts to effect the property transfers
by then.
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not allow argunents to be presented after judgnent when that
argunent coul d have been presented earlier.

Plaintiff also sets forth the sanme or sim/lar argunents
advanced to oppose defendant’s notion to dismss, and asks the
Court to reconsider its Decenber 5, 2008, order. The Court has
al ready consi dered these argunents and will not anmend its ruling.

Finally, plaintiff asks the Court to allow it to anend
its conplaint so as to cure the defects the Court found warranted
dism ssal of its action. As the Court herein finds that its
Decenber 5, 2008, judgnment should not be set aside, altered, or
anmended, it will not allow plaintiff to amend its conplaint. See
Briehl, 172 F.3d at 629 (“The plaintiff nust bear the consequences
of waiting to address the court’s rulings post-judgnent.”).*

For the above stated reasons,

“Plaintiff also argues that, before judgnent was entered, it asked
the Court to be allowed to anend its conplaint. That is, plaintiff, in
its menorandumin opposition to defendant’s notion to dism ss, stated:
“Should the Court give credence to any of [defendant’s] argunents,
[plaintiff] respectfully requests | eave to anend its Conplaint.” Doc.
#27, p. 15 n.8. Defendant’s nmenorandumin opposition was not styled as
a notion, nor was it acconpani ed by a nenorandumin support as required
by this district’s local rules. If plaintiff had noved to anmend its
conpl ai nt before the Court’s ruling (rather than stating it would wait
and see if the Court would give defendant’s argunents any credence),
such a notion would have been considered by the Court. Plaintiff,
i nstead, adopted a wait and see strategy, and may not now be afforded
t he benefit of the Court’s opinion. See U.S. Nat. Bank of Or. v. Indep.
Ins. Agents of Am, Inc., 508 U S. 439, 446 (1993) (stating that “a
federal court |acks the power to render advisory opinions” (quotation
omtted)).




| T 1S HEREBY ORDERED that plaintiff Ferro Corporation’s
notion to alter or anend judgnent and for |eave to file an anmended
conplaint [Doc. #38] is denied.
Dated this 29t h day of January, 2009.

[ s/ Donald J. Stohr
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