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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

MARY ELLEN SI SK, )
Plaintiff, %

Vs. g No. 4:08CVv309-DJS
THE PI CTURE PEOPLE, | NC., g
Def endant . g
ORDER

Plaintiff Mary Ellen Sisk brings a conplaint against
def endant The Picture People, Inc., her fornmer enployer, alleging
that defendant term nated her enploynment in retaliation for her
exercise of rights under the Famly and Medi cal Leave Act of 1993
("FMLA"), 29 U S . C 82601, et seq. Now before the Court is
defendant’s notion for sunmary judgnent.

I n det erm ni ng whet her summary j udgnent shoul d i ssue, the
facts and inferences fromthese facts are viewed in the |ight nost
favorable to the non-noving party, and the burden is placed on the
nmovant to establish both the absence of a genuine i ssue of materi al
fact and that it is entitled to judgnent as a matter of |aw

Fed. R Civ.P. 56(c); Matsushita Electric Industrial Co. v. Zenith

Radio Corp., 475 U S. 574, 586-87 (1986); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Celotex Corp. v. Catrett,

477 U.S. 317, 322 (1986). Once the novant has net this burden
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however, the non-noving party may not rest on the allegations in
its pleadings but by affidavit and other evidence nust set forth
specific facts showing that a genuine issue of material fact
exists. Fed. RCv.P. 56(e). See also 10A C. Wight, A Mller &

M Kane, Federal Practice and Procedure 82739 (1983).

The follow ng facts are undi sputed for purposes of the
instant notion. Defendant operates photography studios, nost of
which are located in shopping nmalls. Plaintiff began her
enpl oynment with defendant in March 2000, and in June 2005 becane
the manager of defendant’s studio |located in the Wst County
shopping mall in St. Louis County, M ssouri. On June 3, 2007
plaintiff left work with pain in her hip and went to the hospital.
The next day plaintiff saw an orthopedi c surgeon who recommended
time off work. After feeling sonmething “pop” in her hip on June
10, plaintiff went to the energency room and was admtted to the
hospi t al

On Tuesday, June 12, plaintiff had bilateral hip surgery.
Def endant sent plaintiff a letter dated June 7, 2007, stating that
as of June 3 plaintiff was being placed on an unpaid |eave of
absence pursuant to the FMA because of her serious health
condition. The letter stated that the full twelve weeks of FM.A
| eave available to plaintiff would expire on August 26, 2007.
Plaintiff returned to work on August 20, 2007, after approxi mately
el even weeks of leave. Plaintiff’s enploynent was term nated on
August 23, 2007. There exists a dispute of fact as to whether
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plaintiff resigned her enpl oynent on August 23 or whet her def endant
term nated her enpl oynent.

The statutory definition of an eligible enployee under
the FMLA expressly excludes “any enpl oyee of an enployer who is
enpl oyed at a worksite at which such enpl oyer enpl oys | ess than 50
enpl oyees if the total nunber of enployees enployed by that
enployer within 75 mles of that worksite is less than 50.” 29
U S C 82611(2)(B)(ii). Fewer than 50 enpl oyees were enpl oyed at
plaintiff’s worksite, and within 75 mles of that worksite
def endant enpl oyed fewer than 50 people. The issues presented by
the summary judgnent notion are whether plaintiff’s claim is
defeated by the statutory exclusion, as defendant contends, or
whet her estoppel prevents the application of the exclusion, as
plaintiff contends.

Def endant argues that because plaintiff’s | eave was not
protected by the FMLA, she cannot maintain a claimfor retaliation
under the statute. Further, defendant contends that plaintiff
cannot establish the elenents of equitable estoppel because she
cannot show that she reasonably relied to her detrinment on the
defendant’s m staken FM.A designation of her |eave, where she
received the erroneous FM.A designation only after her energency
surgery and hospitalization. Because the Court finds on the
undi sputed facts that defendant may be estopped fromdi sputing t hat
plaintiff’'s | eave was covered by the FMLA, defendant’s notion for

summary judgnent will be deni ed.



As applied by the Eighth Grcuit in an FMLA cont ext:

The principle of [equitable] estoppel declares that a
party who nmekes a representation that m sl eads another
person, who then reasonably relies on that representation
to his detrinment, may not deny the representation.

Duty v. Norton-Alcoa Proppants, 293 F.3d 481, 493-94 (8th Cr.

2002), quoting Farley v. Benefit Trust Life Ins. Co., 979 F. 2d 653,

659 (8th Cir. 1992). |In Duty, the enployer had sent the enpl oyee
a letter expressly approving FMLA | eave through a date wel |l beyond
the twel ve weeks provided by the FMLA. In its brief analysis, the
Eighth Grcuit said it could “infer” the enpl oyee’ s reliance upon
the m srepresentation fromthe fact that, at the end of the | eave
period as set forth in the enployer’s letter, the enployee
contacted the enpl oyer about returning to work. Duty’s sinple and
straightforward treatnent of the estoppel issue affirmed the
district court’s application of an estoppel against the enployer,
inplicitly finding detrinmental reliance established by such
ci rcunst ances. In the Court’s view, defendant does not
successfully distinguish Duty fromthe case at bar.

Later, in Slentz v. City of Republic, M ssouri, 448 F. 3d

1008 (8th GCr. 2006), the Eighth G rcuit distinguishes Duty in part
because of the express representation in Duty as to the |length of
FMLA leave but also in part based on its observation that the
enpl oyee in Slentz “could not have relied on the City’'s letter in
el ecting surgery because his shoul der surgery was conpl ete when he

received the letter.” |1d. at 1011. Whet her or not this latter



circunstance truly distinguishes Slentz fromDuty i s questionabl e,
because Duty was al so already on a nedical |eave of sonme duration
when he received the critical letter from his enpl oyer. I n any
event, |like the enployee in Duty and unlike the enployee in Slentz,
plaintiff here received the enpl oyer’s express conputation of FMLA
| eave entitlement through a particular date. Slentz is therefore
di stingui shable fromthe case at bar.

In this district, in Becker v. Anerican Food & Vendi ng

Service of Anerica, Inc., 2006 W. 1153820 (E.D. Mo. April 28, 2006)

[ “Becker 1”], Judge Jean C. Ham lton denied the enployer summary
j udgnent because there existed a genuine issue of material fact as
to the plaintiff/enployee’s reliance wupon the enployer’s
representation concerning FMLA | eave. The estoppel issue arose as
to the enployer’s assertion of the plaintiff’s ineligibility for
FMLA | eave because, after sending the enployee an FM.A | eave
request form the enployer “approved indefinite FMLA | eave.” As
here, the enployee was al ready out on nedical |eave at the tineg,
begun after he collapsed at work and was taken to the hospital
several weeks earlier

In Becker 1l in 2007,! Judge Hami |l ton again denied the
enpl oyer’s second notion for summary judgnent. In so doing, the

judge clarified an earlier statenent as to the “central question”

' Order of January 16, 2007 [Doc. #41] in the sane case,
Becker v. Anerican Food & Vending Service of America, Inc., Cause
No. 4:05CVv637-JCH.




posed by the “reasonable reliance” elenent of estoppel. Rat her
than whether or not, absent the enployer’s representation, the
enpl oyee would have returned to work, Judge Ham |ton expressly
altered the proper question to be whether or not the enpl oyee knew
or should have known that the statement was misleading.? This
Court adopts the Duty and Becker approaches to the estoppel

requi renment of detrinental reliance.

Defendant relies heavily on Myers v. Tursso Co., lnc.
2008 W. 474201 (N.D.la. 2008) [Myers 11], and several other simlar

cases in which the plaintiff’s apparent nmedical inability to make
alternative arrangenents was found to preclude detrinental reliance
on FM.A | eave. The Court is not persuaded by such reasoning.
I nstead, the Court follows those cases, such as Becker, in which
simlar circunstances were not found to preclude estoppel. See

also Peters v. Glead Sciences, Inc., 2006 W. 2054373 (S.D.Ind

July 21, 2006) [“The court finds [defendant’s] argunment a bit too
narrow. Many reasonabl e enpl oyees, when faced with the possibility
of being replaced while on | eave, would take all neasured steps to
return to work to avoid being discharged, even if that neant

wor ki ng through sone | evel of pain.”].

2 Yet nore recently in Murphy v. Fedex National LTL, Inc., 582
F. Supp.2d 1172 (E. D.Mb. 2008), Judge Hamlton again denied an
enpl oyer summary judgnent after holding that the enployer was
estopped fromdenying the plaintiff’s FMLA eligibility because its
agent had approved her | eave request.




In this FMLA context, the Court finds that reliance does
not necessarily require a choice between alternatives, but can
include trust in the represented state of affairs as governing the
situation in which the enployee finds hinself.® Even the Mers
court once recognized that “the nere fact that [an enpl oyee’s]
| eave was unforeseen does not necessarily nean that he did not rely
on his enployer’s representations that it was covered by the FM.A,
so that he would be eligible for FMLA |eave for his involuntary
absence and woul d be able to return to the same or an equival ent
job when he returned from his involuntary absence.” M/ers v.

Tursso Conpany, Inc., 496 F.Supp.2d 986, 999 (N.D. lowa 2007)

[ Myers 1]. In any event, Myers is distinguishable in that there
the enpl oyer had nade no representations to the enpl oyee that he
was eligible to receive FMLA |leave, id. at *6, and in fact, the
enpl oyee adm tted that he actual |l y understood t hat the enpl oyees at
his worksite were not eligible for FMLA | eave. 1d. at *109.

Def endant suggests a di stinction between the interference
claims in the case law and plaintiff's retaliation claim but the
argunment i s unpersuasive. Defendant further argues that plaintiff
cannot make out the prinma facie case for a retaliation claim
because she cannot show she engaged in protected activity. In the

Court’s view, an estoppel would preclude this argunent.

8 As Judge Hamlton found of the defendant in Becker,
def endant here “attenpts to draw bright |ines where none exist.
Equi t abl e estoppel is an equitable doctrine, where there are few
bright line rules.” Becker |, 2006 W. 1153820, *3 n. 5.
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Upon careful consideration, the Court concludes that
def endant has not established its entitlenent to judgnent as a
matter of law. The potential application of the estoppel precludes
summary judgnment in defendant’s favor. Defendant’s notion does not
present a procedural occasion for the Court’s consideration of a
final determ nation that estoppel applies, although the Court here
states its inclination so to find, on the undisputed facts of
record at this tine.

Accordingly, for all the foregoing reasons,

| T I S HEREBY ORDERED t hat defendant’s notion for summary

judgnent [Doc. #17] is denied.

Dated this 26t h day of March, 2009.

[ s/ Donald J. Stohr
UNI TED STATES DI STRI CT JUDGE




