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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

SONY BMG MUSI C ENTERTAI NIVENT,
et al.,

Plaintiffs,

CAROL ELI ZABETH BRAUN AKA
CAROL E. KRAMER AKA BETH

)

)

)

)

VS. ) No. 4:08-CV-338 (CEJ)

)

)

)

BRAUN, )
)

)

Def endant .

MEMORANDUM AND ORDER

This matter is before the Court on defendant’s notion to
dismss plaintiffs’ first anmended conplaint for failure to state a
cause of action upon which relief can be granted, pursuant to Rule
12(b)(6), Fed.R CGv.P. Plaintiffs have responded, and the issues
are fully briefed.?

l. Backgr ound

Plaintiffs are copyright owners or |icensees of exclusive
rights with respect to certain copyrighted sound recordi ngs. (Doc.
#9, at 3). Defendant is an individual, who resided in St. Peters,
M ssouri, at the tine the alleged infringenent occurred. |d. at 2.

In their first anmended conplaint, plaintiffs allege that, on
May 1, 2007 at 12:15:35 EDT, they identified an individual at

I nternet Protocol (IP) address 24.216.126. 32, using a peer-to-peer

! Defendant filed noreply to plaintiffs’ response to support
her notion to di sm ss.
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(P2P) network? to distribute 669 audio files over the Internet.
(Doc. #9, at 4). Plaintiffs allege that defendant:

[Without the perm ssion or consent of Plaintiffs, had
conti nuously used, and continued to use, a P2P network to
downl oad and/or distribute to the public the Copyrighted
Recordings. . . . Through Defendant’s conti nuous and
ongoi ng acts of downl oading and/or distributing to the
public the Copyrighted Recordings, which acts
Plaintiffs believe to have been ongoing for some ti me,

Def endant has vi ol at ed Plaintiffs’ exclusive rights of
reproduction and distribution. Defendant’s actions
constitute infringenent of Plaintiffs’ copyrights
and exclusive rights under copyright.?

Id. Attached to plaintiffs’ first anmended conplaint is Exhibit A,

which lists ten copyrighted sound recordings that defendant
al | egedly downl oaded. (Doc. #9-2).

In their prayer for relief, plaintiffs request the Court grant
an injunction that provides:

Def endant shall be and hereby is enjoined fromdirectly
or indirectly infringing Plaintiffs’ rights under federal
or state law in the Copyrighted Recordi ngs and any sound
recordi ng, whether now in existence or |ater created,
that is owned or controlled by Plaintiffs (or any parent,
subsidiary, or affiliate record | abel of Plaintiffs).

including without limtation by using the Internet or
any online nedia distribution systemto reproduce (i.e.,
downl oad) any of Plaintiffs’ Recordings, to distribute
(1.e. upload) any of Plaintiffs’ Recordings, or to nake
any of Plaintiffs’ Recordings available for distribution
to the public .

2 “P2P networks, at least in their nost popular form refer
to conputer systens or processes that enable Internet users to
search for files (including audio recordings) stored on other
users’ conputers and transfer exact copies of files from one
conputer to another via the Internet, which can include both
downl oadi ng an exact copy of that file onto the user’s own conputer
and distributing an exact copy of that file to other Internet users
on the same P2P network.” (Doc. #9, at 3).

3 Plaintiffs define Copyright Recordings as “certain
copyri ghted sound recordi ngs, including but not limted to, all of
the copyrighted sound recordings on Exhibit A. . . .7 1d.
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(Doc. #9, at 5-6) (enphasis added).

1. Legal Standard

The purpose of a notion to dism ss under Rule 12(b)(6) of the
Federal Rules of Cvil Procedure is to test the legal sufficiency
of the complaint. The factual allegations of a conplaint are
assunmed true and construed in favor of the plaintiff, “even if it
strikes a savvy judge that actual proof of those facts is

i nprobable.” Bell Atlantic Corp. v. Twonbly, --- U S. ---, 127 S.

Ct. 1955, 1965 (May 21, 2007) citing Swierkiewicz v. Sorena N A,

534 U. S. 506, 508 n.1 (2002); Neitzke v. WIlliams, 490 U. S. 319,

327 (1989) (“Rule 12(b)(6) does not countenance . . . dismssals
based on a judge's disbelief of a conplaint’s factual

al l egations”); Scheuer v. Rhodes, 416 U. S. 232, 236 (1974) (a well -

pl eaded conplaint may proceed even if it appears “that a recovery

is very renote and unlikely”). The issue is not whether the
plaintiff will ultimately prevail, but whether the plaintiff is
entitled to present evidence in support of his claim 1d. A

vi abl e conplaint nmust include “enough facts to state a claimto

relief that is plausible onits face.” Bell Atlantic Corp., 127 S.

Ct. at 1974. See also id. at 1969 (“no set of facts” |anguage in

Conley v. Gbson, 355 US 41, 45-46 (1957), “has earned its

retirement.”) “Factual allegations nust be enough to raise a right
to relief above the speculative level.” [1d. at 1965.
I11. Discussion

A Sufficiency of Plaintiffs’ First Amended Conpl ai nt
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Under the Federal Rules of Civil Procedure, a conplaint nust
cont ai n:

(1) a short and plain statement of the grounds for the

court’s jurisdiction, wunless the court already has

jurisdiction and the claim needs no new jurisdictiona

support;

(2) a short and plain statenent of the claim show ng
that the pleader is entitled to relief; and

(3) a demand for the relief sought, which may include
relief in the alternative or different types of relief.

Fed. R G v.P. 8(a). “Such a statement nust sinply give the
defendant fair notice of what the plaintiff’s claimis and the

grounds upon which it rests.” Romne v. Acxiom Corp., 296 F.3d

701, 711 (8th Cir. 2002), citing Swerkiewi cz, 534 U S. 506. To

establish a claim for copyright infringenent, plaintiffs nust
establish (1)that they own valid copyrights and (2) that defendant
copi ed constituent elenents of plaintiffs’ work that are original.

Fei st Publications, Inc. v. Rural Tel. Serv. Co., Inc., 499 U.S.

340 (1991).

Def endant argues that the conplaint should be dismssed
because plaintiffs have not sufficiently identified each audio file
for which they claimcopyright infringenent. Defendant
notes that plaintiffs allege that she distributed 669 audio files
over the Internet. Defendant also notes that Exhibit A the song
list appended to plaintiffs’ conplaint, only identifies ten audio
files. Therefore, defendant clains that plaintiffs failed to
provide her with sufficient notice of the copyright infringenent

claim



In response, plaintiffs states that their conplaint conplies
with the liberal notice pleading requirenents of Rule 8,
Fed. R G v.P. As discussed above, plaintiffs all eged that defendant
di stributed 669 audio files and that no anbiguity exists as to the
potential scope of defendant’s liability. Moreover, plaintiffs
assert that any confusion, as to the specific sound recordi ngs at
i ssue, can be resolved during discovery.

Al t hough plaintiffs have not identified every sound recording
t hat defendant all egedly distributed over the Internet, plaintiffs’
partial song list provides defendant with fair notice of the

copyright infringenent claimagainst her. See Arista Records LLC

V. Geubel, 453 F.Supp.2d 961, 965-66 (N.D. Tex. 2006) (holding

partial song |ist provided defendant with sufficient notice of

plaintiff’s claim for copyright infringenment); |Interscope Records

v. Duty, No. 05CVv3744-PHX-FJM 2006 W. 988086, at *2 (D. Ariz

April 14, 2006)(sane). Plaintiffs allege copyright ownership in
the ten sound recordings listed in Exhibit A Plaintiffs allege
t hat def endant downl oaded and di stri buted the copyrighted materi al
wi thout their consent or perm ssion. Moreover, in Exhibit A
plaintiffs identify a specific date, tinme, place, |IP address, P2P
network, and the nunber of audio files defendant allegedly
distributed. The Court finds that plaintiffs have conplied with
the liberal requirenents of Rule 8(a), Fed.R Gv.P., and agrees
with plaintiffs that any confusion as to the specific sound
recordi ngs at issue can be obtained through di scovery.

B. Plaintiffs’ “Mking Avail able” Caim
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Def endant al so noves to dismss plaintiffs’ conplaint on the
ground that plaintiffs failed to state a claim for copyright
infringenment by alleging that defendant nmade avail able plaintiffs’
copyrighted materials over the Internet, rather than all eging her
actual dissem nation of the copyrighted nmaterials. Defendant cites

Nat’'l Car Rental Sys., Inc. v. Computer Associates Int’'l, Inc., 91

F.2d 426, 434 (8th Cr. 1993), to support her contention that
“[ a] ctual dissem nation nust occur in order to infringe
[plaintiffs’] distribution right under the Copyright Act.” (Doc.
#14, at 3). Plaintiffs argue that, because they allege that
defendant actually distributed and downl oaded their copyrighted
material, the Court need not address defendant’ s “maki ng avail abl e”
ar gunent .

The sol e nention of the defendant nmaki ng avail able plaintiffs’
copyrighted material is contained in the prayer for relief. (Doc.
#9, at 6). Specifically, the prayer asks the Court to enjoin
def endant from*“using the Internet or any online nmedia distribution
system. . . to nmake any of Plaintiffs’ Recordings available for
distribution to the public . . . .7 1d. at 5-6. A plaintiff’s
prayer for relief is not an allegation and “is no[t] part of the

plaintiff’'s cause of action.” City of Los Angeles v. Lyons, 461

U S 95, 130 (1983). Nowhere in the conplaint do the plaintiffs
assert any allegation about the defendant “nmaking avail able”
plaintiffs’ copyrighted material over the Internet. | nst ead,
plaintiffs repeatedly all ege that defendant “w t hout the perm ssion

or consent of Plaintiffs, downl oaded and/or distributed the
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Copyrighted Recordings.” (Doc. #9, at 4). Therefore, defendant’s
assertion that “[p]laintiffs appear to be alleging a cause of
action for maki ng avail abl e copyri ghted materi al over the Internet”
is wwthout nerit. (Doc. #14, at 3) (enphasis in original). The
plaintiffs were not required to allege that the defendant
di ssem nated the copyrighted materials in order to state a claim
for relief.

Accordi ngly,

IT I'S HEREBY ORDERED that defendant’s notion to dismss

plaintiffs’ first amended conplaint [Doc. #13] is deni ed.

ot 2 e

CAROL E./ JACKSON/
UNI TED STATES DI STRI CT JUDGE

Dated this 5th day of Decenber, 2008.



