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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON
JOHN F. HALL,
Plaintiff,

No. 4:08 CV 576 SNLJ
DDN

M CHAEL J. ASTRUE
Commi ssi oner of Social Security,

N N e e e N N N N N

Def endant .

REPORT AND RECOMMENDATI ON OF
UNI TED STATES MAG STRATE JUDGE

This action is before the court for judicial review of the final

deci sion of the defendant Conm ssioner of Social Security denying the
application of plaintiff John F. Hall for disability insurance benefits
under Title Il of the Social Security Act, 42 U.S.C. § 401, et seq. The
action was assigned to the undersigned United States Magi strate Judge
for review and a recommended di sposition under 28 U S.C. § 636(b). For
the reasons set forth bel ow, the undersigned recomrends that the ALJ' s
deci sion be reversed and remanded.

| . BACKGROUND
Plaintiff John Hall was born on February 10, 1961. (Tr. 44.) He
is 57 tall with a weight that has ranged from 158 pounds to 193
pounds. (Tr. 131, 221, 570.) He is married and has one adult child.
(Tr. 92, 354.) He conpleted the ninth grade, and never received a
GED?! (Tr. 28.) He last worked as a cook. (Tr. 28.)

Hal I answered “no,” when asked if he had received special
education classes. Yet, the next page of his application notes that he
attended speci al education classes in high school. (Tr. 136-37.)
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On Novenber 8, 2005, Hall applied? for disability insurance
benefits, alleging he becane di sabl ed on Novenber 21, 2005,3 on account
of leg pain, arthritis, diabetes, heart problens, and breathing
problems. (Tr. 11, 44-45.) He received a notice of disapproved cl ai ns
on December 8, 2005. (Tr. 45.) After a hearing on June 27, 2007, the
ALJ deni ed benefits on July 19, 2007. (Tr. 8-21, 25-43.). On March 21,
2008, the Appeals Council denied plaintiff’'s request for review, making
the ALJ' s decision the final decision of the Comri ssioner. (Tr. 2-4.)

1. MEDI CAL HI STORY
On an unknown date, Hall conpleted a disability report. He noted

bei ng unabl e to work because he had chest pain, body pain, and was short
of breath. He also noted suffering fromleg pain, diabetes, arthritis,
heart problens, and breathing problens. The inpairnents started
bothering Hall in 2000, but he did not stop working until August 7,
2005. He stopped working because he had to stay hone and care for his
wfe. He had worked as a sauté cook or broiler for the past twenty
years. As part of the jobs, he wal ked and stood for eight hours a day,
frequently lifted up to forty pounds, and was in charge of restocking
supplies, and carrying them to the workstation. At the tinme of the
report, Hall was taking Aspirin and Nitroglycerin for his heart
probl ens, and | buprofen for pain.* (Tr. 131-37.)

On an unknown date, Hall conpleted a disability report appeal. He
noted the pain in his leg, hands, and feet had gotten worse since

2Hal | had applied for disability benefits once before. His earlier
application for benefits was denied on January 6, 1999. (Tr. 128.)

3On June 25, 2007, Hall changed his alleged onset date from
Decenber 20, 2004, to Novenber 21, 2005. (Tr. 11, 91, 92, 127, 132.)

“Aspirinis used to reduce fever and relieve nild to noderate pain.
It may also be used to reduce pain and swelling in conditions such as
arthritis. Ibuprofen, or Motrin, is an anti-inflamuatory drug used to
relieve pain and swelling. N troglycerin is used to treat chest pain
due to angina or heart attack. WhbNMD, http://ww. webnd. con’ drugs (I ast
visited July 30, 2009).



http://www.webmd.com/drugs

Decenber 2005, and that he had neuropathy in his | egs, hands, and feet.?®
At the time he was taking Aspirin, N troglycerin, |buprofen, and
Gabapentin for neuropathy.® Hall noted that the side effects fromthe
medi cati ons caused him “significant problens,” but did not el aborate.
(Tr. 150-56.)

On COct ober 14, 2003, Myung Kang, M D., reviewed an x-ray of Hall’s
chest . The x-ray revealed his heart, |ungs, nediastinum and thorax
were all within normal limts. (Tr. 194.)

On Novenber 8, 2005, D. Cogorno conpleted a disability report after
conducting a face-to-face intervieww th Hall. Cogorno did not observe
Hal | have any difficulty breathing, concentrating, talking, sitting,
standi ng, wal king, seeing, witing, or using his hands. Cogorno noted
that Hall was never out of breath and only rubbed his chest in response
to questions about why he could not work. “He may have probl ens, but
they were not evident.” (Tr. 128-30.)

On November 17, 2005, Hall went to the energency room conpl ai ning
of tightness in his chest, and difficulty breathing. A physi cal
exam nation showed Hall’'s head, eyes, ears, nose/ nmout h/ t hr oat ,
neck/thyroid, lungs, heart, and abdonmen were normal. (Tr. 169-72.)

On Novenber 21, 2005, Hall went to the doctor, conplaining of
bilateral leg pain and | eft arm pain, though the | eft arm pain was not
present during the visit. Hall first had chest pain and difficulty
breathing in Decenber 2004. The synptonms were interfering with his
daily activities, particularly because of the |eg pain. A physi cal
exam nati on showed his notor skills were 5/5 throughout, and his

SPeri pheral neuropathy is a condition in which the nerves beyond
the brain and spinal cord (the peripheral nerves) fail to function
properly, resulting in pain, |loss of sensation, or inability to contro
muscl es. There are nunerous causes for this commopn condition, anong
which is diabetes nellitus. Neuropathy can affect the sensory, notor,
or autonom c nerves, and the synptonms will vary according to the type
of nerves invol ved. Christl v. Astrue, Civil Action No. 08-290, 2008
WL 4425817, at *3 n.7 (WD. Pa. Sept. 30, 2008).

5Gabapentin, or Neurontin, is used to help control seizures.
WebMD, http://ww. webnd. com drugs (last visited July 30, 2009).
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refl exes were synmetric. His gait was antalgic.’ The doctor diagnosed
Hall with di abetes and likely peripheral sensory neuropathy, due to a
met abolic or inflanmatory cause. Hi s eyes and joints were abnormal, due
t o nunbness and paresthesias.® H's ears, head, lungs, heart, and edemn
were noted to be normal .® Hall was discharged fromthe clinic and told
to follow up with a neurology primary care physician. (Tr. 187-89.)
On November 25, 2005, Hall conpleted an adult function report. He
lived in a house with his wife, and in a typical day, ate, watched

tel evision, and sat on the porch. Because of his legs, Hall had
difficulty getting out of the bathtub. Hall could sonetinmes make
hi msel f a sandwi ch, and reported doi ng sone chores, |ike making the bed

and strai ghtening up the roonms. He could not stand on his | egs for very
| ong, and did not drive because of the problens with his legs. He could
not handl e noney because his hands cranped up and gave him probl ens.
Except for medical appointnents, Hall did not go anywhere wth
regularity. He believed he could only wal k about ten m nutes before
becom ng short of breath. He was able to get along with others, and had
never been fired froma job because he coul d not get al ong with others.
Hall's only routine was watching television. Hall reported using a
cane, but noted that a doctor had not yet prescribed its use. (Tr. 139-
46.)

On Decenber 2, 2005, Jesse Poblete, MD. reviewed the results of
a stress test. The test showed Hall had no definite i schem a, but that
there was mld hypokinesia of the left ventricular wall.® (Tr. 252.)

An antalgic gait refers to a posture or gait assumed in order to
avoid or |essen pain. See Stedman’'s Medical Dictionary, 65, 91 (25th
ed., Wllians & WI kins 1990).

8Par est hesi a i s an abnornmal sensation, such as burning, pricking,
or tingling. Stedman’s Medical Dictionary, 1140.

Edema i s an accunul ation of watery fluid in cells, tissues, or
cavities. Stedman’'s Medical Dictionary, 489.

lschemia is |local anem a due to nechanical obstruction (mainly
arterial narrowi ng) of the blood supply. Stedman’'s Medical Dictionary,
803. Hypokinesia refers to dimnished or slow novenent. 1d., 751.
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On January 23, 2006, Hall went to the doctor for a follow up
conpl ai ni ng of nunbness in his hands and | egs. A physical exam nation
showed Hal | had full strength proximally, but only 4/5 in his hands and
feet. Hs gait was slow The doctor diagnosed Hall w th peripheral
neur opat hy, and noted that the | aboratory eval uati on did not reveal the
underlying etiology of the problem Hall was to be treated
synptomati cally, and was given a prescription for Gabapentin. (Tr. 227-
28.)

On March 27, 2006, Hall went to doctor for a foll ow up, conpl aining
of back, leg, arm and hand pain. The notes indicate he was not
conpliant with his nedication, stating it was not helping him Hall was
observed wal king with a cane for support. A physical exam nation noted
“some enbellishment.” He tested positive for allodynia, but negative
for Ronmberg’s sign.'' He was diagnosed with sensory neuropathy. (Tr.
221-22.)

On May 15, 2006, Hall went to his neurologist, conplaining of |eg
and arm pai n, which he rated 8/ 10. Hall had been started on El avil and
showed some i nprovenent. *? He could not afford the Neurontin, but
recently got Percocet.?® His conplaints were unchanged, and was stil
conpl ai ni ng of nunbness and tingling in his feet and hands, and pain in
his | egs and arns. A physical exam nation showed Hall was pl easant and
confortable, with full notor strength. He had an antalgic gait and
could not walk on his toes or heels. He was di agnosed wi th neuropat hy,
whi ch was stable with sone i nprovenent on El avil, and gastroesophagea
reflux disease (GERD). (Tr. 218-19.)

BAl'lodynia is the distress resulting from painful stimuli.
Stedman’s Medical Dictionary, 47. Ronberg’'s test has a standi ng pati ent

close their eyes. If closing the eyes increases the patient’s
unst eadi ness, the test reveals a |loss of proprioceptive control. Id.,
1421.

2Elavil, or Amtriptyline, is used to treat nental or npod

probl ens such as depression. WebMD, http://ww. webnd. com drugs (I ast
visited July 30, 2009).

3Percocet is an opiate-type nedication, used to relieve noderate
to severe pain. WebMD, http://ww. webnd. com drugs (last visited July
30, 2009).
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On July 6, 2006, the M ssouri Departnent of Social Services found
Hal | was “permanently and totally disabled” and eligible for benefits.
The decision was based on Hall’'s diagnosis of progressive periphera
neuropathy of uncertain etiology, though there is little other
explanation for the award. (Tr. 158-63.)

On July 29, 2006, Hall went to the energency room requesting x-
rays of his knees and toes, because he had recently been di agnosed with
neur opat hy. Hall was anbul at ory when he went to the screening area, and
denied any trauma or pain while resting. At the sane tinme, the notes
i ndi cated Hall’s “assistive needs include restricted to using a cane.”
A physi cal exam nation showed his respiration was spontaneous, and his
circulation was withinnornmal limts. Hall was alert and oriented, with
no edenma. Fl exi on of the knees produced a grinding sensation wth
audi bl es, though he had full range of notion in all four extrenmties,
was non-tender to pal pation, and his distal pulses were normal. Laura
Snyder, PA-C, diagnosed Hall w th chondromal acia of the right and |eft
patella, and painin the knee joints.! He was discharged hone in stable
condition, and left in a wheel chair to get to his vehicle. At the
time, Hall was taking Percocet, Amtriptyline, and Tranadol.'® The
medi cal notes indicated that no critical care was required. (Tr. 255-
63.)

On July 31, 2006, Hall went to the doctor for a follow up,
conpl ai ni ng of bilateral knee pain for the past three to four years, but
that had becone worse since his diagnosis of neuropathy. He had
difficulty wal king, and conpl ai ned of pain in his calves and a grindi ng
sensation in his knees. A physical exam nati on showed he had chest
pain, but that his breathing sounds were normal, and his heart sounds
and rate were also normal. His notor and sensory refl exes were intact
and 5/5. The doctor diagnosed Hall wi th neuropathic pain and bilatera

MChondromal acia is a cartilage irritation under the knee cap, that
can cause pain. Cinmbing stairs and rising from a chair often
aggravates the pain. Avoiding aggravating activities and engaging in
exerci se hel ps prevent further episodes. (Tr. 260.)

15Tr amadol is used to relieve noderate pain. Web VD,
http://ww. webnd. com drugs (last visited July 30, 2009).
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knee pain, and referred himto a neurologist and orthopedist for the
respective problenms. He was to follow up as needed. (Tr. 209-10.)

On August 10, 2006, Jake LeBeau, MD., saw Hall for an initial
visit. During the visit, Hall conpleted a health risk history form
He noted taking Tramadol three tinmes a day, Oxycodone three tines a day,
and Amtriptyline twice a day.!® He rated his general health as poor,
and noted his cartilage, knees, and toes were his principal health
concerns. Hall noted his pain was constant, wi th aching and burning.
Because of the pain, he had difficulty wal king, getting dressed, and
groom ng. He had problems with his nenory, difficulty eating, and was
prone to falling. Hall stated he did not drink, snoke, or take illega
drugs. Hall’s chief conplaint at the tinme was burning and pain in his
hands and feet. Hal | had not worked since August 2005. A physical
exam nation revealed Hall had full range of notion in the upper
extremties, but 4/5 strength. He had decreased range of notion in his
knees and toes, and 4/5 strength. He also had crepitus in both knees
at the suprapatellar and infrapatellar areas.!” He had no ulcers or
| esions on his feet, legs, or hands. Hi s psychiatric test indicated no
i ssues, and that he wanted to get back to work. Dr. LeBeau di aghosed
Hal | with peripheral neuropathy, for which he prescribed Neurontin, and
knee and hip pain, for which he refilled a prescription of Percocet.
Hal | said the Percocet hel ped his knees, but not his neuropathy. (Tr.
298- 308.)

On August 10, 2006, Emly Smith, MD., reviewed x-rays of Hall’s
hi ps, knees, ankles, and feet. The knee x-ray reveal ed the bones of
each knee were intact and anatom cally aligned w thout fracture, joint
abnormalities, or joint effusions.®® The ankle x-rays reveal ed t he bones

Oxycodone is a narcotic used to treat noderate to severe pain.
WebMD, http://ww. webnd. com drugs (last visited July 30, 2009).

YCrepitus, or crepitation, refers to crackling, and can be the
noi se or vibration produced by rubbing bone or irregular cartil age
surfaces together. Stedman’s Medical Dictionary, 368. The patella is
the kneecap. 1d., 1149.

BEf fusion is the escape of fluid fromthe blood vessels into the
tissues or into a cavity. Stedman’s Medical Dictionary, 491.
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were intact and anatomcally aligned w thout fractures, joint space
abnormalities, or tissue swelling. The hip x-rays reveal ed the bones
to be intact and aligned, w thout evidence of fracture or degenerative
changes. The feet x-rays reveal ed the bones were intact and aligned
without fractures, though there was noderate to severe joint
osteoarthritis in the joints of each big toe. The other joint spaces
were normal ly maintained. (Tr. 917.)

On Septenber 11, 2006, Hall saw @ enn Lorde, M D., conplaining of
leg and knee pain, erectile dysfunction, and urinary frequency. A
physi cal exam nation showed Hall had full notor strength throughout,
with no trenors. Wal king on his heels and toes was painful, and he had
an antalgic gait. Dr. Lorde diagnosed Hall with |ikely pai nful diabetic
neur opat hy, GERD, and chondromal acia. (Tr. 267-68.)

On Septenber 14, 2006, Dr. LeBeau conpleted areferral formfor the
Rehabilitation Institute of St. Louis. Dr. LeBeau indicated he wanted
Hall to receive a gait assessnent, and to be evaluated on his need for
a wheel ed wal ker. (Tr. 278.) During an exam nation, Dr. LeBeau noted
Hal | had an antalgic gait wwth a cane, wal ked on his toes, had decreased
sensation to | ight touch, and experienced pain on the soles of his feet.
(Tr. 311.) Dr. LeBeau also referred Hall to a diabetic foot clinic.
(Tr. 288.) That same day, Dr. LeBeau wrote a general “To whomit nay
concern” letter, explaining that Hall was a “new y-di agnosed di abetic
with diabetes nellitus type 2.7 (Tr. 295.)

On Sept enber 16, 2006, Leigh Wl son, PT, conpleted an initial plan
of care for Hall’'s physical therapy. Hall was scheduled for two
sessions over the next two weeks. The treatnment plan was to focus on
gait training, and Hall’s own goals were to “get around a little
better.” He had been walking with a cane for the past sixteen nonths.
W son noted Hall tolerated treatnment wi thout incident and that the pl an
for the next visit was to continue gait training with the wheel ed
wal ker. (Tr. 279-84.)

On Cctober 3, 2006, a discharge assessnment fromthe Rehabilitation
Institute noted that Hall was using a rolling wal ker and straight cane
as an assistive device. Hall conplained of pain throughout his body,
8/ 10, that was dull, sharp, nunb, and throbbing. The pain was daily and



constant, and disturbed his sleep. (Tr. 277.) Hall| stated he was
feeling about the same as he had before physical therapy. He was going
to get a diabetes shoe. Hall reported increased confort and pace with
a wheel ed wal ker, instead of a straight cane. He was discharged. (Tr.
285.)

On Cctober 12, 2006, Dr. LeBeau certified that Hall needed
t herapeutic shoes. He noted Hall had diabetes and a history of pre-
ul cerative calluses. Dr. LeBeau believed that Hall woul d need t he shoes
for an indefinite period. Dr. LeBeau also wote that Hall was to be
fitted for a cane to inprove his inpaired gait. (Tr. 291-93.) That
sane day, Joan Frycka examined Hall’'s feet. There were no calluses or
ul cers, but there was a bunion on the left foot. Muscl e strength was
within normal limts, but Hall’'s gait was described as a shuffle. Hall
was to return in six nonths, or as necessary. After the eval uation,
Hall’s foot pain was 3/10. (Tr. 314-15.)

On Novenber 28, 2006, Hall conplained of a pain |level of 10/10,
since he had been out of pain nedication for the past four days. (Tr.
352.)

On Decenber 7, 2006, Hall saw John O ohi sy, M D., conpl ai ni ng about
constant knee pain, that was worse after prolonged sitting and stair
climbing. Hall did not have any recent trauma to his knees, had never
undergone knee surgery, and denied any nechanical synptons, such as
| ocking, catching, or clicking. Dr. Clohisy noted a history of severe

neur opat hy. A physical exam nation showed Hall was in no acute
di stress, but that he had an unsteady gait. Hs lower extremties
showed normal alignnent and good strength, with full, free, and painl ess

passi ve and active range of notion in his knees. There was no evi dence
of joint effusion, but there was tenderness to pal pation at the patella
of each knee. There was no evidence of |ocking, catching, or clicking
wi t h passive range of notion. There was al so no evidence of instability
to varus/valgus or anterior/posterior stress testing, negative pivot
shift, or negative McMiurray's sign.'® He did have reduced sensation,

1%Varus neans bent or twisted inward, toward the mdline of the
[inb or body. Stedman’s Medical Dictionary, 1669. Val gus nmeans tw sted
(continued...)




consi stent with peripheral neuropathy. X-rays of the knees, showed good
joint space, that was symmetric, and showed no signs of degenerative
changes, fractures, or other pathology. Dr. C ohisy diagnosed Hall with
anterior knee pain in each knee. He instructed Hall on the use of anti -
i nfl ammat ori es, suggested Hall ice his knees each night, and that he
start working on quadriceps strength-training. (Tr. 323-24.)

On Decenber 7, 2006, Dr. Smith reviewed x-rays of Hall’s knees.
The x-rays revealed the bones were intact and anatom cally aligned
wi thout fracture or spurring. There was mld narrowi ng of the nedi al
conpartnent of the left knee, which mght have represented early
osteoarthritis. Oherwse, the frontal views of the knees were nornal
and there was no ot her evidence of any joint space abnormalities. (Tr.
322.)

On Decenber 15, 2006, Hall saw Richard Sohn, M D., conplaining of
pai nful peripheral neuropathy. Dr. Sohn had first treated Hall a year
ago, when he conpl ai ned of paresthesias and nunbness in his linbs. His
synpt ons wer e essential |l y unchanged, though Hall did report “significant
relief” from Oxycontin and Tramadol . Hall was in particular pain on
this visit, having been out of Oxycontin for the previous two weeks.
Hall said Neurontin and Lyrica were ineffective, and produced side
effects. Hall was also taking Elavil, Metform n, and Viagra.?® Dr. Sohn
di agnosed Hall wth diabetes with neurol ogical conplications, stable
bilateral | ower extrem ty neuropathy, with uncontroll ed pain, “presuned
pai nful di abetic neuropathy,” and | ocalized osteoarthritis in each foot,
t hough stable. Hall indicated he was di sabl ed, and that he did not do
much all day. (Tr. 317-18.)

19(...continued)
outward, away from the mdline of the linb or body. 1d., 1684.
McMurray’s sign is used to evaluate individuals for tears in the
meni scus of the knee. 1d., 1571.

Lyrica is used to treat pain caused by nerve damage due to

di abetes and shingles infection. It is also used to treat pain in
people with fibronyalgia. Metformn is used to control high blood
sugar. Viagra is used to treat erectile dysfunction. WebMD,

http://ww. webnd. com drugs (last visited July 30, 2009).
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A physical exam nation showed Hall’s pul ses were intact, with no
edemn, rashes, or lesions. He had full range of notion in his back, and
no tenderness. H's strength was 5/5 throughout. He had an antalgic
gait, and was wal king with the help of a walker. He said it was hard
for himto stand up straight. Hall was conpliant with his nedication.
Dr. Sohn noted that it was “NOT normal for [Hall] to have such good
reflexes in the context of such pronounced sensory deficits and his
report that he feels relief when bending over makes me concerned that
we not mss a process in his spinal cord.” Dr. Sohn filled out
disability papers for Hall, refilled his Oxycontin medication, and gave
hima prescription for physical therapy. (Tr. 318-20.)

On December 26, 2006, Hall saw Dr. LeBeau, for a followup of his
hemorrhoi ds and di abetes. An exam nati on showed Hall was not suffering
fromany fatigue or chest pain, though he had joint pain and tingling.
Dr. LeBeau diagnosed Hall wth henorrhoids, which were currently
i nactive, pain, which was controlled by Tranmadol, Elavil, and OxyConti n,
di abetes, peripheral neuropathy, which was controlled by the pain
medi cati on, and erectile dysfunction. Hall was using a wal ker and a
cane, but he seened “to be [doing] fairly well.” Hall requested Dr.
LeBeau’ s signature to obtain a buss pass and help with Call-A-Ri de, and
Dr. LeBeau conpleted the forns. Dr. LeBeau cautioned Hall about the
addi ctive properties of OxyContin, and planned to discontinue his
prescription when it ran out. Hall was on Medicaid, but was willing to
pay for Viagra out of pocket. (Tr. 330-32.)

In January 2007, Hall went to prison. (Tr. 891.)2%

On February 8, 2007, Hall conpl eted an intake nedical history form
for St. Louis County Corrections Medicine. Hall indicated he had been
injail before, for two days, in 2002. He noted recent weight |oss of
twenty pounds. He had di abetes and had been shot in his right eye in
February 1988. (Tr. 921.) Later that day, Hall saw Karen N chols, FNP-
C. Hal | described his diabetes as severe, with an associated pain in
the extremties. He also noted a gradual onset of arthritis, which was
worsening. A reviewof Hall’'s synptons showed he had | ost wei ght since

2'Hal | ' s earliest prison nedical records begin on January 25, 2007.
(Tr. 891.)
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bei ng i ncarcerated and had not taken his appropriate nedication. He had
| ow bl ood pressure, which left himfeeling weak and seeing stars. He
wal ked with a halting, unsteady gait, and needed to use a cane for
stability. N chols diagnosed Hall w th hypotension, diabetes nellitus,
and rheumatoid arthritis (Tr. 570-73.)

On February 12, 2007, a medical note showed Hall had no synptons
of hypoglycem a or respiratory distress, and no conplaints of arthritic
pai n, chest pain, or shortness of breath. (Tr. 857.)

On March 1, 2007, Hall saw Karen Nichol s. Hal | was feeling well
with mnor conplaints. He was sleeping about ten hours a night. The
notes indicate that the physical inpact of Hall’s inpairments was
severe. At the tinme, Hall was taking Amtriptyline, which made him
sl eepy, Metformn, and I|buprofen. A physical exam nation showed Hall
was i n good general health, with no weight gain. His general appearance
was cooperative and he was in no acute distress. He had nornal posture,
but chronic joint and nuscle pain. He had full range of nmotion in all
his joints, but decreased range of nmotion in his legs, with pain on
nmovenent. The pain had i nproved fromhis |ast visit. Nichols diagnhosed
Hall with di abetes, hypotension, arthritis, and hyperlipidem a.?* (Tr.

517-20.)
On March 14, 2007, Hall saw Todd Parker, PA, with St. Louis County
Corrections Medicine. Hall was conplaining of leg pain and chronic

peri pheral neuropathy. Hall told Parker he needed sonething besides
Motrin for his pain. A physical exam nation found Hall had a nornal
gait. (Tr. 499-501.)

On March 20, 2007, Hall saw Zachary Newl and, DPM with St. Louis
County Corrections Medicine. A physical exam nation of Hall's feet
showed generalized tenderness, with severe dryness and peeling. There
was diffuse pain throughout both feet, stemming from the neuropathy.
Newl and di agnosed Hall with controll ed di abetes, yeast infection in the

22Hyperlipidem a is the presence of an abnormally |arge anount of
lipids in the circulating bl ood. Stedman’s Medical Dictionary, 741,
884.
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skin and nails, for which he ordered Lac-Hydrin, and idiopathic
peri pheral neuropathy, for which he ordered Neurontin.? (Tr. 487.)

On May 24, 2007, Hall saw Karen Nichols. At the time, Hall was
t aki ng Neur onti n, Metform n Lac- Hydrin, Tr amadol , Genfi brozil,
Amitriptyline, and | buprofen.? A physical exam nation reveal ed Hall had
normal breathing sounds, a regular heart rhythm normal | ower
extremties, nor mal neur ol ogi ¢ coordi nati on, and no |esions or
deformties on his feet. He was walking with a cane. N chols di agnosed
Hall wth diabetes wthout nention of conplication, hypotension,
unspeci fi ed i di opat hi c peri pheral neuropathy, and m xed hyperlipi dem a
(Tr. 405-07.)

On June 19, 2007, Dr. LeBeau conpleted a disability claim
assessnent for Hall. Hal | suffered from diabetes, conplicated by
neur opat hy, and chronic pain. The neuropathic pain in his hands and
feet made wal king difficult. Accordingto Dr. LeBeau, Hall would |ikely
need to rest for thirty to sixty mnutes, two to three tinmes a day. Dr.
LeBeau believed Hall could not engage in even sedentary work, because
hi s neuropathy prevented himfromsitting or standing for nore than an
hour or two at a time. Dr. LeBeau also believed Hall’'s condition would
prevent himfromworking for at | east a year. Hall’s nerve danmage was
permanent, and had occurred before he began treating Hall. (Tr. 364.)

Testinmony at the Hearing
On June 27, 2007, Hall testified, by tel ephone, during a hearing
before the ALJ. He had been arrested for an assault, and had been in

ZLac-Hyrdin is used to treat dry, scaly skin conditions, and can
also help relieve itching from these conditions. WebMD,
http://ww. webnd. com/ drugs (last visited July 30, 2009). | di opat hic
denotes a di sease of an unknown cause. Stedman’s Medical Dictionary,
762.

24Genfibrozil is used to help lower fats and cholesterol in the
bl ood. WebMD, http://ww. webnd. com drugs (last visited July 30, 2009).
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jail since January 2007.2% He had previously served sixty days of shock
time for a charge for unlawful possession of a firearm (Tr. 29-30.)

Hal | | ast worked as a cook, and had not worked any other jobs in
the past fifteen years. |In August 2005, Hall quit working as a cook at
Qut back Steak House so he could take care of his wfe, who was on
disability and needed dialysis. He had collected unenpl oynent benefits
before worki ng at Qutback, but did not apply for benefits afterwards.
(Tr. 25-28.)

Hal | suffered fromdi abetes, and took Metform n. Di abetes caused
his feet and hands to swell, and he was going blind in his right eye.
Hi s knees gave out, and popped and cracked with novenent. Hi s back
probl ems prevented him from standi ng strai ght up. He also conplained
of burning fromarthritis and neuropathy. Hi s hands ached and cranped
up fromarthritis. The burning in his knees radiated to his hips, and
was constant. Prol onged standing and sitting was painful, and Hall
normally sat with pillows. He also took Neurontin and Amitryptyline to
ease the pain. In prison, he spent nost of the day laying in his bed.
Hi s doctor had given him a cane and a wal ker, and physical therapy
instructed himon how to use the devices. Hall did not go anywhere
wi thout his cane, and did not believe he could walk any significant
di stance. He al so used a wheel chair at tinmes. The prison had a speci al
shower for him the guards hel ped himwash his hair, and his cell was
di sability-equi pped. (Tr. 28-35, 39.)

Hal | believed he could only wal k about ten feet before he had to
stop and rest. He could not really stand on his feet at all, and had
fallen in his cell once. He could not sit for long periods of tine
either. The nost |lifting he did was when he worked at CQutback, where
he would |ift bags of potatoes and onions. In a typical day, Hall’s
wife took care of him She prepared his food and did the grocery
shopping. In jail, he spent nost the day in his cell, laying down. If
he needed to be in his uniform the guards hel ped himchange into it.

2°0n COctober 30, 2007, the Circuit Court of St. Louis County
granted Hall’s notion for a judgment of acquittal at the cl ose of al
evidence. The case was di sm ssed and Hall was ordered rel eased. (Doc.
14.)

- 14 -



Hal | was nobst confortable |laying dowmn. (Tr. 35-39.) Dr. LeBeau was
Hall's primary physician, but had not seen him since he had been in
prison. (Tr. 31.)

During the hearing, Gary Weinholt testified as a vocati onal expert
(VE). The ALJ had the VE assune that Hall could lift and carry twenty
pounds occasionally and ten pounds frequently, required a sit-stand
option, could occasionally kneel, crouch, and craw, and could
occasionally clinb stairs and ranps. G ven these restrictions, the VE
testified that Hall could not performhis past work as a cook, but could
perform work as a parking lot attendant (915.473-010) or cashier
(211.462-010). If the VE assuned Hall could lift and carry ten pounds
occasionally and | ess than ten pounds frequently, could stand for two
hours in an ei ght-hour day, and sit for six hours in an eight-hour day,
the VE testified that about half of the parking |ot attendant and
cashier jobs would still be available to Hall. [If the VE assuned Hal
needed to rest for thirty to sixty minutes at atime, two to three tines
a work day, Hall would not be able to performthe parking | ot attendant
or cashier jobs. (Tr. 39-43.)

[11. DECISION OF THE ALJ
The ALJ found Hall suffered fromdi abetes nellitus with periphera

neuropathy, and that this inpairment was severe, but that it did not

meet the listing requirenents. In particular, the ALJ found Hall’s
di abetes had not resulted in a significant and persistent
di sorgani zation of notor function. Hall showed no evidence of a

di sturbance i n gross and dext erous novenents. He wal ked with a cane and
wal ker, but the ALJ found the necessity of these devices questionabl e,
and nost physical exam nati ons showed a normal gait. Any problens with
nmot or functioning, gait, or station were not persistent. The ALJ al so
found Hall suffered fromosteoarthritis in his feet and | eft knee, but
that this condition was not severe. In light of these inpairnments, the
ALJ found Hall had the residual functional capacity (RFC) to
occasionally lift and carry twenty pounds, and frequently lift and carry
ten pounds. He could occasionally stoop, kneel, crouch, craw, and
climb stairs, but never clinb ropes, |adders, or scaffolds. He was not
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able to performprol onged sitting, standing, or wal ki ng, and needed t he
flexibility to stand or sit. (Tr. 11-14.)

During the hearing, Hall testified, by telephone, fromjail. His
knees cracked and popped, and were painful. He also noted pain in his
back, and constant burning in his legs. H's npost confortable position
was |aying down, and he wal ked with an assistive device. The ALJ
believed Hall’s inpairnents could be expected to produce sone of his
al |l eged synptons, but found the intensity, persistence, and limting
effect of these synptons was not credible. X-rays of his chest were
normal, x-rays of the hips, knees, ankles, and feet showed nornal
al i gnment wi thout any fractures or abnormalities, though there was joi nt
osteoarthritis. A stress test showed no ischema. (Tr. 14-17.)

The ALJ di scounted the opinions of Dr. LeBeau and the assessnents
of the state agency. Dr. LeBeau’ s assessnent was to generate evidence
for the social security appeal. In addition, Dr. LeBeau saw Hall
i nfrequently, and his concl usions appeared to rest entirely on Hall’s
own subjective conplaints. Finally, the ALJ criticized LeBeau's
statenments as conclusory, with little evidence cited in support. (Tr.
17.) The statenents by the state agency were not made by an acceptabl e
medi cal source. In addition, nore recent evidence showed Hall had
greater limtations than those found by the state examner. (Tr. 17-
18.)

The ALJ al so found Hall not conpl etely credi bl e, and di scounted his
subj ective conplaints. First, his daily limtations could not be
objectively verified with any certainty. Second, there was little
medi cal evidence to support these conplaints. During several nedica
visits, Hall had full range of joint notion, his blood sugar was under
control, and he reported feeling well. He requested Viagra, and
reported being sexually active, an indication Hall did not have the
extreme pain he clained. Hall's nmedication list did not support a
finding of disability, and there was no al |l egati on of any di sabling side
effects fromthe medication. Oher than Dr. LeBeau, no physician had
i ndi cated Hall was disabled. Hall’'s relatively weak work history al so
detracted fromhis allegations. He had stopped working to care for his
di sabled wife, not because he suffered from any physical or nental
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i npai rment of his own. Indeed, Hall had recei ved unenpl oynment benefits
after he stopped working, a fact inconsistent with an inability to

wor k. Finally, the ALJ noted that Hall’s history of arrests and
convictions further detracted fromthe credibility of his allegations.
(Tr. 18-19.)

The ALJ found Hall was unable to perform his past work. But

relying on the testinony of the VE, the ALJ concl uded that Hall had the
RFC to work as a parking lot attendant or a cashier. Because Hall was
capabl e of performng work in the national economy, the ALJ concl uded
Hal | was not disabled within the neaning of the Social Security Act.
(Tr. 19-21.)

V. GENERAL LEGAL PRI NCIPLES
The court’s role on judicial reviewof the Conm ssioner’s decision

is to determ ne whether the Conm ssioner’s final decision conplies with
the rel evant | egal requirenents and i s supported by substantial evidence
inthe record as a whole. Pate-Fires v. Astrue, 564 F.3d 935, 942 (8th
Cr. 2009). “Substantial evidence is | ess than a preponderance, but is

enough that a reasonable mnd would find it adequate to support the
Commi ssioner’s conclusion.” [d. In determ ning whether the evidence
is substantial, the court considers evidence that both supports and
detracts fromthe Conm ssioner's decision. 1d. As |ong as substanti al
evi dence supports the decision, the court nmay not reverse it nerely
because substantial evidence exists in the record that would support a
contrary outconme or because the court would have decided the case
differently. See Krogneier v. Barnhart, 294 F.3d 1019, 1022 (8th GCr.
2002) .

To be entitled to disability benefits, a cl ai mant nmust prove he is

unable to perform any substantial gainful activity due to a nedically
det erm nabl e physical or nmental inpairnment that would either result in
death or which has lasted or could be expected to last for at |east
twel ve continuous nonths. 42 U.S.C. 88 423(a)(1)(D, (d)(1)(A,
1382c(a)(3)(A); Pate-Fires, 564 F.3d at 942. A five-step regulatory
framework is used to determ ne whether an individual qualifies for
disability. 20 C F.R 88 404.1520(a)(4), 416.920(a)(4); see also Bowen
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V. Yuckert, 482 U S. 137, 140-42 (1987) (describing the five-step
process); Pate-Fires, 564 F.3d at 942.

Steps One through Three require the claimant to prove (1) he is not
currently engaged in substantial gainful activity, (2) he suffers from
a severe inpairnment, and (3) his disability neets or equals a listed
i npai r ment . Pate-Fires, 564 F.3d at 942. If the claimant does not
suffer froma listed inmpairment or its equivalent, the Comm ssioner’s
anal ysis proceeds to Steps Four and Five. [d. Step Four requires the
Commi ssi oner to consi der whether the claimant retains the RFCto perform
past relevant work. 1d. The claimant bears the burden of denonstrating
he is no longer able to return to his past relevant work. 1d. [If the
Commi ssioner determnes the claimnt cannot return to past relevant
wor k, the burden shifts to the Conm ssioner at Step Five to show the
claimant retains the RFC to performother work. 1d. [If the clai mant
fails to meet the criteria at any step of the evaluation, the process
ends and the claimant is determned to be not disabled. Pel key v.
Barnhart, 433 F.3d 575, 577 (8th Cr. 2006).

In this case, the Comm ssioner determned that Hall could not
perform his past work, but that he retained the RFC to perform other
work in the national econony.

V. DI SCUSSI ON
Hal | argues the ALJ's decision is not supported by substanti al

evidence. First, he argues that the ALJ failed to properly consider his
RFC. Second, he argues the ALJ failed to properly weigh the opinion of
Dr. LeBeau. (Doc. 13.)

Resi dual Functional Capacity

Hall| argues the ALJ failed to properly consider his RFC. In
particul ar, he argues that substantial evidence does not support the
ALJ's conclusion that his gait was wusually normal, and that any
“di sorgani zati on of notor functioning, or difficulties with gait or
station, were not persistent.” (Tr. 14.) The undersi gned agrees.

The RFC is a function-by-function assessnent of an individual’s
ability to do work-related activities based on all the evidence. Casey
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v. Astrue, 503 F.3d 687, 696 (8th Cir. 2007). The ALJ retains the
responsibility of determining a claimant’s RFC based on all relevant
evi dence, i ncl uding nedical records, observati ons of treating
physi ci ans, exam ni ng physi cians, and others, as well as the claimant’s
own descriptions of her limtations. Pearsall v. Mssanari, 274 F.3d
1211, 1217-18 (8th Cir. 2001). Before determning a claimnt’s RFC, the
ALJ must evaluate the claimant’s credibility. 1d. Utimtely, the RFC

is a nedical question, which nmust be supported by nedical evidence
contained in the record. Casey, 503 F.3d at 697; Lauer v. Apfel, 245
F.3d 700, 704 (8th Cr. 2001).

Subst anti al evi dence does not support the ALJ' s determ nation that

Hall's gait was wusually normal. In Novenber 2005, a physical
exam nati on showed Hall had an antalgic gait. |In January 2006, doctors
found Hall had a slow gait. In May 2006, a physical exam nation

revealed Hall had an antalgic gait and could not walk on his toes or
heels. In July 2006, enmergency roomnotes indicated Hall needed to use
a cane. Later that nonth, a doctor noted Hall had difficulty walking.
I n Sept enber 2006, Dr. Lorde found Hall had an antalgic gait. That sane
mont h, Dr. LeBeau found Hall had an antal gic gait, and experienced pain
on the soles of his feet. A short tine later, Dr. LeBeau certified that
Hal | needed therapeutic shoes, and wote that Hall was to be fitted for
a cane to inprove his inpaired gait. |n Decenber 2006, Dr. C ohisy and
Dr. Sohn also found Hall had an antalgic gait. Finally, in February
2007, nedical prison staff noted Hall wal ked with a halting, unsteady
gait, and needed a cane for stability.

The governnent points to five pages in the record indicating Hall
had a normal gait. Only one of these assessnments comes from a
physi cian, and in that case, the doctor nerely checked a box indicating
“gait normal.” (Tr. 214); see Mason v. Shalala, 994 F. 2d 1058, 1065 (3d
Cir. 1993) ("Formreports in which a physician's obligationis only to

check a box or fill in a blank are weak evidence at best.”). The My
24, 2007 examreport did not state that he had a normal gait, but rather
that he wal ked with a cane. (Tr. 406.) The final three citations cane
from Todd Parker, PA, with the Saint Louis County Departnent of Health.
(Tr. 499, 542, 561.) A physician’s assistant is not a licensed
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physi cian or psychol ogist, and therefore not an “acceptable nedical
source,” within the nmeaning of the federal regulations. 20 CF.R
§ 404.1513(a). Mor eover, his contact with Hall was limted to three
uni que visits in the prison setting, over a forty-day period. See 20
C.F.R 8 404.1527(d) (noting the inportance of the length, nature, and
extent of a treating relationship).

Looking to the record, substantial evidence does not support the
AL)'s determination that Hall's gait was wusually normal. | nst ead,
substantial evidence in the record indicates Hall’'s gait was usually
antal gic, slow, or otherwi se inpaired. The ALJ's decision, therefore,
nmust be remanded.

Wei ghi ng Medi cal Opi ni on

Hal | argues the ALJ failed to properly weigh the opinion of Dr.
LeBeau. |In particular, he argues that the ALJ erred by discounting the
disability assessnment Dr. LeBeau conpleted on June 19, 2007. The
under si gned di sagr ees.

The ALJ has the role of resolving conflicts anong the opi ni ons of
various treating and exam ni ng physicians. Pearsall, 274 F.3d at 1219.
The ALJ may reject the conclusions of any nedi cal expert, whether hired
by the government or the claimant, if they are inconsistent with the
record as a whole. [1d. Normally, the opinion of the treating physician
isentitled to substantial weight. Casey, 503 F.3d at 691. The opi ni on
of a consulting physician, who exam nes a cl ai mant once, or not at all
generally receives very little weight. Singh v. Apfel, 222 F.3d 448,
452 (8th Cir. 2000).

Still, the opinion of the treating physician is not conclusive in

determning disability status, and nust be supported by nedically
acceptabl e clinical or diagnostic data. Casey, 503 F.3d at 691. The
ALJ may credit other nedical eval uations over the opinion of a treating
physician if the other assessnents are supported by better or nore
t horough medi cal evi dence, or when the treating physician’s opinions are
internally inconsistent. Guillians v. Barnhart, 393 F.3d 798, 803 (8th
Cir. 2005); Cantrell v. Apfel, 231 F.3d 1104, 1107 (8th Cr. 2000). In
det erm ni ng how nuch wei ght to give a treating physician’s opinion, the
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ALJ nust consider the length of the treatnment relationship and the
frequency of exam nations. Casey, 503 F.3d at 692.

Dr. LeBeau was one of Hall's regul ar physicians, having eval uat ed
hi min August 2006, September 2006, Cctober 2006, and again in Decenber
2006. However, Dr. LeBeau conpleted the disability claimformin June
2006, nearly six-nonths after his nost recent exami nation of Hall. See
Hunter v. Barnhart, 210 F. App’x 753, 757 (10th Cr. 2006) (order and
judgment) (discounting a doctor’s conclusions where, anong other

reasons, the formhad been conpl eted ni ne nonths after the doctor’s nost
recent exam nation); see also Swann v. Astrue, No. 3:07CV129/LAC/ EM,
2008 W. 818500, at *10 (N.D. Fla. Mar. 26, 2008) (discounting a doctor’s
concl usi ons where, anong other reasons, the form had been conpleted

three nmonths after the doctor’s npst recent examination). |In addition,
Dr. LeBeau' s answers on the one-page formwere short answers, with no
medi cal support or analysis to support the summary conclusions. See
Browning v. Sullivan, 958 F.2d 817, 823 (8th G r. 1992) (noting that a
conclusory diagnosis letter does not overcone substantial evidence to

the contrary). G ven the absence of recent treatnent, and the
conclusory nature of Dr. LeBeau's answers, the ALJ did not err in
di scounting the disability assessnent Dr. LeBeau conpleted on June 19,
2007.

Enpl oynment Benefits

In the decision, the ALJ noted that Hall received unenpl oynent
benefits after he stopped working. (Tr. 19.) However, Hall’s testinony
during the hearing indicated he applied for disability benefits before
he began working at Qutback Steak House, but that he did not apply for
unenpl oynent benefits after he stopped working there. (Tr. 28.) Unless
there is evidence to contradict Hall's testinony, the ALJ should
reconsi der this statenent on remand.

VI. RECOVMENDATI ON
For the reasons set forth above, it is the recommendati on of the

under si gned that the decision of the Conm ssioner of Social Security be
reversed and remanded under Sentence 4 of 42 U S.C. § 405(09). On
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remand, the ALJ should reconsider Hall’'s RFC. The ALJ should al so
reconsider the statement that indicated Hall <collected disability
benefits after he stopped working.

The parties are advised that they have ten days to file witten
objections to this Report and Recomrendati on. The failure to file
tinely witten objections may wai ve the right to appeal issues of fact.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on August 17, 2009.



