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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

E. JANETTE McCARTY,
n/ k/ a SI MPHER,

Pl aintiff,
VS. No. 4:08-CV-690 (CEJ)
DANA HOLDI NG CORPORATI ON,

d/ b/ a MAHLE ENG NE COVPONENTS
USA, I NC.,

N N N N N N N N N N N N

Def endant .

MEMORANDUM AND ORDER

This matter is before the Court on defendant’s notion to
di sm ss the anended conplaint for failure to state a claimand for
failure to join an indispensable party. See Fed.RCv.P.
12(b) (6)-(7). Plaintiff opposes the notion and the issues are
fully briefed.

| . Backgr ound

This action is brought pursuant to Title VII of the G vi
Rights Act of 1964, as anmended, 42 U S.C. 88 2000e, et seq.
Plaintiff alleges that, while enployed by defendant, she was
subjected to discrimnatory acts based upon her gender, race, age
and disability.? She contends that she suffered retaliation for
reporting these acts to the |abor wunion. Her enpl oynment was
ultimately term nated on March 15, 2007.

Def endant seeks di sm ssal of the anended conpl aint for several

reasons: (1) defendant was not naned in the charge of

IAfull recitation of these alleged discrimnatory acts is
not necessary for purposes of this notion.
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discrimnation filed by plaintiff with the Equal Enploynent
Qpportunity Conm ssion (EEQC); (2) plaintiff’s clains are barred by
the statute of limtations because plaintiff failed to file her
charge of discrimnation with the EECC wi t hin three hundred days of
her termnnation; and (3) plaintiff failed to join two indi spensable
parties to this action. Def endant alleges that one of these
i ndi spensabl e parties is Mahl e Engi ne Conponents, Inc., a conpany
that all egedly purchased defendant’s St. Louis facility on March 9,
2007, prior to plaintiff’s termnation. Thus, defendant contends
that plaintiff’s enploynent was termnated by WMhle Engine
Components and not by defendant.

1. Discussion

The Court first turns to defendant’s contention that it nust
be dismssed from this suit because plaintiff failed to nane
def endant in her charge of discrimnation filed with the EEOC. “As
a general rule, a conplainant nust file a charge against a party
with the EEOC before she can sue that party under Title VII.”

Sedl acek v. Hach, 752 F.2d 333, 336 (8th Gr. 1985). However, an

exception to this rule applies where a “substantial identity”
exi sts between the party naned in the charge of discrimnation and
the party naned in the conplaint. [d. A plaintiff may bring suit
against a party not nanmed in the EECC charge “where [the] unnanmed
party has been provided with adequate notice of the charge, under
ci rcunst ances where the party has been given the opportunity to
participate in conciliation proceedings ainmed at voluntary

conpliance.” Geenwod v. Ross, 778 F.2d 448, 451 (8th Cr. 1985).
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Def endant has submtted a copy of plaintiff’s charge of
discrimnation filed with the EEOC.2 The EECC charge identifies
“Mahl e” as the enployer who discrimnated against plaintiff.
Def endant Dana Hol ding Corporation is not naned in the charge of
di scrimnation, other than a brief reference in the comment portion
in which plaintiff wote the foll ow ng:

| was enployed with [Mahle] during the buy out of the

Dana Corporation in January 2007. During ny enploynent

| was subjected to unfair discipline and harassnent

because of ny sex, female, ny age, and ny race, white.

| conpl ai ned to managenent about discrimnation. After

my conplaint | was discharged.

Thus, the EEOC charge quite clearly indicates that plaintiff’s
enployer at the time of the discrimnatory act was Mhl e Engine
Conmponents and not defendant Dana Hol di ng Corporation. Plaintiff
did not nane defendant as a respondent to her EEOC charge, and
there is no evidence or allegation that defendant shares a
“substantial identity” with Mahle such that it would have had
notice of the EEOC charge prior to the filing of this lawsuit.
| ndeed, plaintiff acknow edged that Mahle and defendant were
separ ate conpani es i n her EEOCC charge in which she wote that Mahl e

had purchased the facility from defendant.® The failure to nane

def endant in the EEOC charge precludes plaintiff frombringing suit

2The Court may | ook beyond the conplaint and consider the
contents of the EEOC charge w thout converting this notion into
one for sunmary judgnent. See Faibisch v. University of
M nnesota, 304 F.3d 797, 802 (8th G r. 2002).

31t is unclear why, in the caption on her anended conpl ai nt,
plaintiff indicated that Dana Hol di ng Corporation was doi ng
busi ness as Mahl e Engi ne Conponents. Plaintiff provides no basis
for this assertion in her conplaint and appears to understand the
di stinction between the two conpanies in her EEOC charge.
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agai nst defendant now. Accordingly, the Court wll grant
defendant’s notion to dismss for failure to state a claim

The Court wll now consider whether to grant |eave for
plaintiff to file a second anended conplaint nam ng the proper
party as defendant. This will turn on whether plaintiff’s clains
are barred by the statute of limtations. If it appears that
plaintiff’s clainms are tine-barred, then granting | eave to anend
her conplaint would be futile because all clainms against Mbhle
Engi ne woul d al so be barr ed.

“[Blefore a plaintiff may sue an enpl oyer under Title VII, he
or she nust file a charge with the EEOCC within 180 days of the

“all eged unl awful practice.” N chols v. Anerican Nat. Ins. Co.

945 F. Supp. 1235, 1239 (E.D. Mb. 1996); see 29 U S. C. 8§ 626(d).
This is extended to 300 days because M ssouri |aw also prohibits
such discrimnation. N chols, 945 F. Supp at 1239.

Plaintiff’s enpl oynent was term nated on March 15, 2007, and
that is the date on which the 300-day Iimtations period begins to
run.* Therefore, the EEOC charge nust have been filed no |ater

than January 9, 2008 in order to be tinely.

“The charge of discrimnation indicates, w thout any
expl anation, that the discrimnation allegedly took place through
April 23, 2007. However, upon a review of the factual
all egations within the anmended conpl aint, the Court concl udes
that none of the allegations could have occurred foll ow ng
plaintiff's termnation on March 15, 2007. Plaintiff does not
di scuss the statute of limtations issue in her response to this
notion, other than to say that “[f]romthe face of the conplaint,
Plaintiff filed an EEOC charge |less than two (2) nonths after
Def endant wongfully termnated Plaintiff.” Thus, it appears
that plaintiff agrees that the accrual date is the date of the
al | eged wrongful term nation.
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Plaintiff clains in her amended conplaint that she filed the
EECC charge on May 3, 2007. Thus, on the face of the conplaint,
the charge of discrimnation was filed well within three hundred
days of March 15, 2007. However, the EEOC charge reveals that it
was signed and dated by plaintiff on January 17, 2008.° Thus,
considering both the conplaint and the EEOC charge to which it
refers, the Court is left with the inprobable proposition that
plaintiff filed her EEOC charge over ei ght nont hs before she si gned
it.

Plaintiff appears to argue that the Court nust accept the date
alleged wwthin the conplaint as true. However, at this juncture
the Court is sinply considering whether to grant |eave for
plaintiff to file a second anended conpl aint, and i s not exam ni ng
the statute of imtations issue under the failure to state a claim
standard. The Court has already found that the notion to dism ss
must be granted, based on plaintiff’s failure to nane defendant in
the charge of discrimnation. The limts inherent in a Fed. R
Cv. P. 12(b)(6) analysis do not apply to the current determ nation
of whether to grant |eave to anend a conpl aint.

Additionally, even if the Court were anal yzing the statute of
limtations issue under a Rule 12(b)(6) standard, it is clear that
the Court may properly incorporate the EEOC charge into its

anal ysi s. See Faibisch v. University of Mnnesota, 304 F.3d at

The EEQOC charge provi ded by defendant contains an identical
identification nunber to that nmentioned in the anmended conpl ai nt,
assuring the Court that it is not conparing the filing dates of
two separate EEQOC charges.
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802. Gventhat it is not possible for plaintiff’s allegation that
she filed her charge on May 3, 2007 to be true in light of the
properly considered EECC charge, the Court need not accept the

all egation. See Sprewell v. Golden State Warriors, 266 F.3d 979,

988 (9th Cr. 2001)(holding that, even on a notion to dismss, the
court need not “accept as true allegations that contradict natters
properly subject to judicial notice or by exhibit”); Yellen v.
Hake, 437 F. Supp.2d 941, 953 (S.D. Iowa 2006) (“W are not required
to accept as true conclusory allegations which are contradicted by

docunents referred to in the Conplaint.”); Cohen v. United States,

129 F.2d 733 (8th Cr. 1942)(finding that the court need not accept
as true those factual allegations which “appear by a record or
docunent included in the pleadings to be unfounded”).

The Court will not grant |eave for plaintiff to amend her
conplaint. It is evident that the EEOC charge of discrimnation
was not filed wthin the 300-day tine [imt. As such, plaintiff’s
clainms are tine-barred and cannot be brought against either Dana
Hol ding Corporation or WMhle Engine Conponents. An anended
conplaint would not be able to cure this defect.

[, Concl usi on

Plaintiff failed to properly nane defendant Dana Hol ding
Corporation as a respondent in her charge of discrimnation with
the EEOCC, and there is no allegation or evidence that plaintiff’s
EECC char ge agai nst Mahl e Engi ne Conponent s put def endant on notice
of the allegations withinit. Plaintiff is prevented frombringing

suit agai nst defendant w thout satisfying this prerequisite. In
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addition, the Court will not grant | eave for plaintiff to amend her
conpl ai nt because the record clearly establishes that plaintiff’s
discrimnation clains are tinme-barred under 29 U.S.C. § 626(d)(2),
and plaintiff’s anended conpl aint does not otherw se state a claim
for relief.

Accordi ngly,

| T I S HEREBY ORDERED t hat defendant’s notion [#12] to dism ss

for failure to state a claim pursuant to Fed. R Cv. P. 12(b)(6),

/WZJW&M

CAROL"E. JACKSON
UNI TED STATES DI STRI CT JUDGE

is granted.

Dated this 7th day of Novenber, 2008.



