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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

HUBERT VAN GENT,
Pl aintiff,
V. Case No. 4:08CV959 FRB

SAI NT LOU S COUNTRY CLUB,
et al.,

N N N N N N N N N N

Def endant s.

VEMORANDUM AND ORDER

Presently before the Court is Defendant Stephen D
Lilly’s Mtion For Sunmmary Judgnent. (Docket No. 140). Al
matters are pendi ng before the undersi gned United States Magi strate
Judge, with consent of the parties, pursuant to 28 U.S.C. 8§ 636(c).

The extensive factual background and procedural history
of this case is famliar to the parties, has been recited in
Menoranda and Orders previously filed by this court and on this
dat e. Briefly, however, unl ess otherw se specified, the foll ow ng
facts are undisputed. This case is centered around two pension
pl ans that are governed by the Enpl oyee Retirenent | ncone Security
Act, 29 U S.C 8§ 1001 et seq.! (“ERISA"). Plaintiff Hubert Van
Gent (“plaintiff”) was enployed by defendant Saint Louis Country
Club (“SLCC’") from1976 until 2007. From 1984 to 2007, he held the

position of General Manager, a high-ranking, well-conpensated

1'nits previously-filed Menorandum and Order, this Court
determ ned that both plans are ERI SA pl ans.
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posi tion. In February of 2009, defendant Stephen D. Lilly
(“defendant” or “Lilly”) became SLCC s treasurer and a nenber of
SLCC s CGovernance, Finance and Benefits Commttee. The parties
agree that Lilly was not involved in SLCC governance or the
adm nistration of either of the plans at issue until February of
2009.

After receiving | eave of court, plaintiff filed his nine-
count Second Anended Conplaint on Decenber 22, 2010. Counts |
through VIIl allege clainms pursuant to ERI SA Count | X, which
all eged civil conspiracy against eight individual defendants, was
di sm ssed upon the notion of those defendants on Cctober 12, 2011
Lilly is a naned defendant in Counts Ill through VII.

In Counts |1l through VI, plaintiff alleges that Lilly
was a fiduciary of the Enpl oynment Agreenent Plan and the Deferred
Conpensation Plan, and breached his fiduciary duties in various
ways. |In Count VII, plaintiff alleges that Lilly interfered with
plaintiff's protected ERISA rights by wthholding benefits and
informati on, and by constructively discharging himfrom SLCC

In January of 2012, plaintiff filed a motion for
perm ssion to obtain di scovery which, follow ng stipul ati on between
the parties, was granted as to the follow ng issues: whether the
plans were top hat plans under ERI SA, the manner in which
plaintiff's enploynent relationship with SLCC ended, and the
transfer of funds between certain accounts related to the two pl ans

at issue. Inits previously-filed Menorandumand Order, this Court



determ ned that both plans were top hat plans under ERI SA. 2

In support of the instant notion for summary judgnent,
Lilly argues that he is entitled to summary judgnent as a matter of
law on all of the counts asserted agai nst hi mbecause he was not a
menber of SLCC managenent until February of 2009, before the
al l eged conduct formng the basis for Counts 11l through VII
occurred. Regarding Counts IIl through VI (alleging various clains
of breach of fiduciary duty), Lilly also argues that plaintiff’s
clainms fail as a matter of | aw because both plans are top hat pl ans
under ERI SA and are therefore exenpted fromERI SA s fiduciary duty
provisions. Lilly alternately argues that he was not a fiduciary
of either plan. Regarding Count VII, Lilly argues that he could
not have been part of the alleged discrimnation/retaliation
because he was not involved in SLCC governance until 2009, two
years after plaintiff resigned. The parties agree that “Lilly had
no involvenent whatsoever in [plaintiff’s] resignation of
enpl oynent.” (Docket No. 166 at 6).

In response to Lilly’s notion for summary judgnent,
plaintiff focuses exclusively on Count Il1l, and offers no response
to Lilly's notion for summary judgnent as it pertains to Counts IV

t hrough VI I.

2A top hat plan is a plan that is unfunded, used by
enpl oyers to provide “deferred conpensation for a select group of
managenent or highly conpensated enpl oyees,” and exenpted from
certain ERI SA requirenents that are relevant to plaintiff’s
claims in the case at bar. 29 U S . C 88 1051(2), 1081(a)(3),
1101(a); see also Enenegger v. Bull Mdose Tube Co., 197 F.3d 929,
932 n. 6 (8th Cir. 1999)(internal citations omtted).
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Regarding Count 111, plaintiff argues that the crux of
his claimis that the funds from the plans had been comm ngl ed
since 2005 and were still comm ngled; that Lilly has know ngly and
continuously attenpted to di stribute comm ngled funds to plaintiff;
that Lilly is the present trustee of Fidelity Account 827; and was
acting as such when there was an unexplained renoval of funds
therefrom Plaintiff concludes that Lilly' s “Mtion for Summary
Judgnent as to Count 111 of Plaintiff’s Second Amended Conpl ai nt
shoul d be denied.” (Docket No. 165 at 4).

Pursuant to Fed. R Gv. P. 56(c), a court may grant
summary judgnent if the information before it shows that there are
no material issues of fact in dispute, and that the noving party is

entitled to judgnent as a matter of |aw. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986). The noving party bears the

burden of proof to set forth the basis of its notion, Cel otex Corp.

v. Catrett, 477 U. S. 317, 323 (1986), and the court nust view all
facts and inferences in the |light nost favorable to the non-noving

party, Matsushita Elec. Indus. Co. v. Zenith Radio, 475 U S. 574,

587 (1986) .

Once the noving party shows there are no material issues
of fact in dispute, the burden shifts to the adverse party to set
forth facts showing there is a genuine issue for trial. 1d. The
non-novi ng party may not rest upon his pleadings, but nust cone
forward with affidavits or other adm ssible evidence to rebut the
notion. Celotex, 477 U.S. at 324. Summary judgnent is a harsh

remedy and shoul d not be granted unl ess the novant “has established
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[its] right to judgnment with such clarity as to | eave no room for

controversy.” New England Mutual Life Ins. Co. v. Null, 554 F.2d

896, 901 (8th Cir. 1977).

In Counts |1l through VI, plaintiff alleges that Lilly
breached various fiduciary duties of ERISA. However, as expl ai ned
fully in this Court’s Menorandum and Order partially granting
Def endants’ Mbtion For Summary Judgnent, both plans at issue are
top hat plans under ERISA, and are therefore alnost conpletely
exenpt from ERI SA's substantive requirenents, including fiduciary

responsibility. 29 US C 8§ 1101(a)(1l); Enenegger v. Bull Mbose

Tube Co., 197 F.3d 929, 932 n. 6 (8th Cr. 1999)(“Top hat plans are
al nost conpletely exenpt from*®ERI SA's substantive requirenents’”

including fiduciary duty); Sinpson v. Mead Corp., 187 Fed. Appx.

481, 483-84 (6th G r. 2006) (quoting Senior Executive Benefit Pl an

Participants v. New Valley Corp. (Inre New Valley Corp.), 89 F. 3d

143, 148 (3rd Cr. 1996)). Plaintiff can have no other cause of

action against Lilly. See Smth v. Provident Bank, 170 F.3d 609,

615 (6th Cr. 1999) (even if the facts of a given case nmake “an
ERI SA action [unavailable] against particular defendants, the
relief provided by ERISA is the only relief available.”)
Plaintiff’s clainms against Lilly in Counts IIl through VI therefore
fail as a matter of |aw.

In Count VII, plaintiff alleges that Lilly (and other
defendants) interfered with his protected ERISArights, inasnuch as

they, inter alia, denied benefits and information, and ultimtely

constructively discharged himfromhis position at SLCC. Plaintiff
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al l eges that the mal feasance occurred from 2004 through 2007. In
the instant notion, Lilly alleges, and plaintiff agrees, that Lilly
first joined SLCC managenent in 2009, and that Lilly had no
involvenent in plaintiff’s resignation from SLCC In addition
plaintiff offers no response to Lilly’ s argunents concerni ng Count
VII. As noted above, plaintiff was required to cone forward with
affidavits or other adm ssible evidence to rebut Lilly s notion.
Celotex, 477 U S. at 324. Because Lilly has established that there
are no material facts in dispute and that he is entitled to
judgnent as a matter of |aw, and because plaintiff has failed to
even attenpt to denonstrate that there remain genuine issues for
trial, the undersigned concludes that Lilly is entitled to summary
judgnment in his favor on Count VII.

Therefore, for all of the foregoing reasons,

| T IS HEREBY ORDERED t hat Defendant Stephen D. Lilly’'s
Motion For Summary Judgnent (Docket No. 140) is granted.

| T 1S FURTHER ORDERED t hat judgnent shall be entered in
favor of defendant Stephen D. Lilly and against plaintiff on Counts

I1l through VI1 of the Second Amended Conpl aint.
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UNI TED STATES MAG STRATE JUDGE

Dated this 27th day of Novenber, 2013.



