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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

HUBERT VAN GENT, )
)
Plaintiff, )

) No. 4:08CV00959 FRB
)
V. )
)
SAI NT LOU S COUNTRY CLUB, )
JAMES M SNOADEN, JR , DAVID )
VELLS, A G EDWARDS & SONS, )
| NC., WACHOVI A SECURI TI ES, )
L.L.C., and WLLIAM S. )
SI MPSQN, JR., )
)
Def endant s. )

MEMORANDUM AND ORDER

Presently before this Court is the notion of St. Louis
Country Club (“SLCC’), Janes. M Snowden, Jr., and David Q Wlls
(collectively “defendants”) to Dismss Counts |1l through VII of
Plaintiff’s First Arended Conpl ai nt (Docket No. 26/filed Novenber
20, 2008). Al matters are pending before the undersigned United
States Magi strate Judge, with consent of the parties, pursuant to
28 U.S.C. § 636(cC).

Plaintiff Hubert Van Gent (“plaintiff”) filed this suit
all eging various clainms against all defendants arising from an
enpl oynent-rel ated Deferred Conpensation Plan (“Plan”). The
rel evant facts, alleged in plaintiff’s Conplaint and taken as true,

are as foll ows.
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Plaintiff is a fornmer enpl oyee of SLCC. 1In 1984, he and
SLCC executed an Enpl oynent Agreenent which contained a Deferred
Conpensation Plan (also “Plan”), which the parties do not dispute
i's governed by the Enpl oyee Retirenent | ncone Security Act of 1974,
20 U S C 8 1001 et seq. (“ERISA"). SLCC was the Plan
Adm nistrator, and plaintiff was a participant. Pursuant to the
Pl an, SLCC established, on or about August 8, 1984, a deferred
conpensation account (also “account”) for plaintiff. The Pl an
provided that SLCC was to contribute $2,166.67 nmonthly to the
account, and was also to credit it wth any incone it earned, and
charge it for any quarterly | osses. The account was originally
established at A .G Edwards through defendant WIlliam S. Sinpson
Jr., as broker. The account is now held by defendant WAichovia
Securities (“Wachovia”), with M. Sinpson still serving as broker.!?
The Enpl oynent Agreenent provided that SLCC had the authority to
invest the account at its discretion (although the enpl oyee was
free to suggest investnents), and retain ownership of the account.

Plaintiff alleges that, from 1989 through 2004, the
account incurred excessive margin account interest. On or about
Septenber 8, 2005, the account was |liquidated and transferred to
t he SLCC Def erred Conpensation Trust (“Trust”), established to hold
assets to pay benefits due participants under the Plan and the

Enpl oyment Agreenent. Defendants Snowden and Wel |l s are the current

I n Cct ober 2007, Wachovi a succeeded to all assets and liabilities of A G
Edwar ds.
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trustees of the Trust. Upon transfer of the account to the Trust,
SLCC inforned plaintiff that the account’s val ue was $219, 124. 40.
Plaintiff alleges that, pursuant to the Enploynment Agreenent,
contributions of $548,167.51 should have been credited to the
account by SLCC, whether or not actually contributed, plus any
appl i cabl e gains and | ess any | osses.

In his eight-count First Amended Conplaint, plaintiff
essentially alleges that defendants failed to make appropriate
monthly contributions to the account, and failed to nanage the
account in his best interests. Plaintiff’'s specific allegations
are as follows:

In Counts | and Il, plaintiff proceeds under 29 U S.C. 8§
1132(a) (1) (B) and seeks to recover, from SLCC, benefits due under
the Deferred Conpensation Plan (Count 1) and the deferred
conpensation portion of the Enploynment Agreement (Count 11). In
both counts, plaintiff alleges that SLCC failed to provide himthe
prom sed benefit, and failed to follow the terns of the Plan
docunents.

In Count 11, plaintiff alleges, pursuant to 29 U. S.C. §
1132(a)(2), that SLCC and defendants Snowden and “Kelly B.
Sul l'ivan”? breached their fiduciary duties with respect to the

account . In Count 1V, plaintiff, proceeding under 29 U S.C 8§

2l n Paragraph 60 of his First Amended Conplaint, plaintiff identifies
“Kelly B. Sullivan” as a forner trustee and as a defendant. However, this
i ndi vidual "s nanme does not appear in the caption of the Conplaint as a naned
def endant, nor does this individual’ s nanme appear in the portion of the Conpl ai nt
purporting to identify the parties.
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1140, alleges “interference with protected rights,” inasnuch as
“def endant s” di scrim nated agai nst hi mfor exercising his rights to
the benefits. In Count V, plaintiff alleges that he was denied
requested information, in violation of 29 U S.C. § 1024.% |n Count
VI, plaintiff alleges a breach of his enploynent agreenent,
i nasmuch as $2, 166. 67 and rel evant gains were not credited nonthly
to his account as required. Finally, in Count VII, plaintiff
al | eges fraudul ent m srepresentation, i nasmuch as SLCC s “officers”
failed to exercise supervisory authority over the Plans, and
instead ceded authority to Defendant Sinpson and conceal ed these
fiduciary breaches fromplaintiff.*

In the instant notion to dism ss, defendants argue that
Count 111 is inproperly duplicative of Counts | and Il, inasnuch as
plaintiff cannot sinultaneously allege a claimunder 29 U S.C. 8§
1132(a)(1)(B) for denial of plan benefits, and a claimfor breach
of fiduciary duty. Def endants allege that Count |1V should be
di sm ssed because plaintiff failed to plead exhaustion of
admnistrative renedies, as required by 29 USC § 1140.
Def endant s argue t hat Count V shoul d be di sm ssed because plaintiff
failed to specify that he had nmade a witten request for

information. Finally, defendants argue that Counts VI and VIl are

%Pl ainti ff does not specify the defendants agai nst whomhe is alleging his
clainms in Counts 1V, V, or VI, although it appears that Count VI is alleged
agai nst SLCC.

“Count M I, alleging brokerage violations, is directed at defendants

Wachovia, A .G Edwards, and WIliam Sinpson, and is not at issue in the instant
noti on.
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preenpted by ERI SA, inasnmuch as they relate to the ERI SA-governed
Pl an.

Plaintiff has filed no response addressing the issues
raised in the instant notion. On March 3, 2009, plaintiff filed a
docunent titled “Plaintiff’s Response to Defendants’ Menorandum
Concerning Pending Mtions,” wherein he wote that he did not
expect to contest all of the portions of the pending notions, but
w shed an extension of tinme to file a response to portions he did
wi sh to contest. (Docket No. 37.) To date, however, plaintiff has
provi ded no argunent regarding why Counts IIl through VII of his
Conmpl ai nt shoul d not be di sm ssed.
|. Legal Analysis

Inruling on a notion to dismss, the Court nust viewthe
allegations in the Conplaint liberally in the |light nost favorable

to the plaintiff. Eckert v. Titan Tire Corp., 514 F. 3d 801, 806

(8th Cr. 2008) (citing Luney v. SGS Auto. Servs., Inc., 432 F.3d

866, 867 (8th Cr. 2005)). The Court nust also “accept the
all egations contained in the conplaint as true and draw all
reasonabl e inferences in favor of the nonnoving party.” Coons v.
M neta, 410 F.3d 1036, 1039 (8th Cir. 2005)

A notion to dismss may be granted if the Conplaint
contains insufficient facts “to state a claimto relief that is

plausible on its face.” Bell Atlantic Corp. v. Twonbly, 550 U. S

544, 570 (2007) (abrogating the “no set of facts” standard set

forth in Conley v. G bson, 355 U. S. 41, 45-46 (1957)). Under Bel
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Atlantic, it is understood that conplainants are obliged to provide
the grounds of their entitlenment to relief, which “requires nore
than | abels and conclusions, and a fornulaic recitation of the
el enents of a cause of action will not do.” |1d. at 555. Wile a
plaintiff is not required to provide specific facts in support of
their allegations, they nmust include sufficient factual information
to provide the grounds on which his or her claimrests, and to
raise a right to relief *“above the speculative level.” 1d.

Finally, while Bell Atlantic may have abrogated the “no set of

facts” language, it did not change the requirenment that “when
ruling on a notion to dismss, a judge nmust accept as true all of

the factual allegations contained in the conplaint.” Erickson v.

Pardus, 551 U.S. 89, 94 (2007).

Wth the foregoing standard in mnd, the undersigned now
considers the instant notion to dismss Counts Ill through VII of
plaintiff’s First Amended Conpl aint.

A Count 11

In Count 111, titled “Relief Under 29 U.S. C. 8§ 1132(a)(2)
Agai nst Al Defendants,” plaintiff alleges a claim®“for appropriate
relief under 29 U S. C. Section 1109” for breach of fiduciary duty.
(Docket No. 15 at 12.) Although plaintiff indicates in the heading
of Count Ill that he is bringing Count 11l against all defendants,
he names only SLCC and defendant Snowden in the allegations. He

also refers to “Kelly B. Sullivan.”® Plaintiff describes the

5See footnote 2.



all eged fiduciary violations as SLCC s failure to properly invest
the account; failing to act solely in the interest of the
participants and beneficiaries; and the failure of defendant
Snowden and of Sullivan® to require the account to be restored
prior to accepting its transfer into the Trust. Plaintiff prays
for relief as foll ows:

By reason of the foregoing, Plaintiff is

entitled to (A an injunction precluding

Def endants fromcomm tting further breaches of

fiduciary duty; (B) restoration of all anounts

due to the Deferred Conpensation Plan and the

deferred conpensati on portion of t he

Enmpl oynent Agr eenent as a resul t of

Def endants’ breaches of fiduciary duty; and

(C) other appropriate equitable relief to

redress such violations or to enforce any

provisions of ERISA or the terns of the

Deferred Conpensation plan and deferred

conpensation portion  of the  Enpl oynent

Agr eenent .

(Docket No. 15 at 14.)

Because plaintiff is actually seeking a renedy that is
not authorized under the civil enforcenent provision of ERI SA he
cites, Count Ill shall be dism ssed. While 29 U S.C. § 1132(a)(2)
allows a participant, like plaintiff, to bring a cause of action
agai nst any fiduciary who violates 29 U S.C. 8§ 1109, Section 1109
aut hori zes recovery only by the plan as an entity, and does not

provide a renmedy for individual beneficiaries. Massachusetts Mit.

Life Ins. Co. v. Russell, 473 U S. 134, 139-44 (1985). In his

prayer for relief, plaintiff clearly seeks relief for hinself

6See footnote 2.



personal ly, inasnmuch as he states “[P]laintiff is entitled to” in
advance of the renedies he lists. (Docket No. 15 at 14.)

Even ignoring the fact that plaintiff seeks relief that
cannot be granted under 8§ 1132(a)(2), plaintiff’'s claimin Count
1l would not state a claim for which relief could be granted
because he has not pled the type of pattern or practice which would
support granting the plan-wide relief authorized by 8 1132(a)(2).

See Conley v. Pitney Bowes, 176 F.3d 1044, 1047 (8th Cr. 1999)

(beneficiary of ERI SA plan who failed to show either how requested
relief would remedy harns allegedly suffered, or evidence of a
pattern or practice of fiduciary violations requiring reform could
not maintain an action on behalf of the plan under 29 U S C 8§
1132(a)(2)). The undersigned therefore concludes that, in Count
11, plaintiff has not stated a claim for which relief can be

granted.’

“I'n their well-witten brief, defendants argue, citing several cases, that
Count I11 should be dism ssed because it is inproperly duplicative of Counts I
and I'l. Although defendants correctly argue that courts have repeatedly held
that plaintiffs are generally precluded from simultaneously maintaini ng causes
of action under both 88 1132(a)(1)(B) and 1132(a)(3), Count 11l of the instant
case seeks to bring a claimunder § 1132(a)(2), not 8§ 1132(a)(3). Wile both
sections aut horize clains for breaches of fiduciary duty, they are not identical
and defendants ignore the distinction

In Coyne & Delaney Co. v. Blue Cross & Blue Shield of VA, Inc., 102 F.3d
712, 714 (4th CGr. 1996), discussed by defendants, the Fourth Crcuit addressed
whet her an enpl oyer/fiduciary could mai ntain an ERI SA cause of action on behal f
of an enpl oyee. Coyne, 102 F.3d 712. Citing Russell, 473 U.S. 134, the Fourth
Circuit noted that 8§ 1132(a)(2) authorized relief only for the plan as a whol e,
not the individual participant or beneficiary. 1d. at 714. The Coyne court went
onto find, inter alia, that the enployer/fiduciary was not authorized to bring
suit seeking benefits on the enpl oyee’s behalf, and that «clains could not be
si mul t aneousl y mai nt ai ned under 88 1132(a)(1)(B) and 1132(a)(3). Id. at 715-16

Simlarly, in CGeissal v. More Medical Corp., 338 F.3d 926, 933 (8th Cr.
2003), also discussed by defendants, the Eighth Crcuit held that, where a
plaintiff is provided adequate relief by a right to bring a claimfor benefits
under 8§ 1132(a)(1)(B), the plaintiff does not have a cause of action under
1132(a)(3). 1d. Ceissal did not address § 1132(a)(2). See ld.
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B. Count 1V
In Count 1V, plaintiff, proceeding under 29 US. C 8§
1140, alleges “interference with protected rights.” (Docket No. 15
at 14.) Plaintiff alleges as foll ows:

66. “Defendants di scri m nat ed agai nst
Plaintiff for exercising his rights to the
benefits under the Deferred Conpensation Plan
and the deferred conpensation portions of the
Enmpl oynent Agreenent, inter alia, 1in the
foll ow ng ways:

a. Def endants failed and refused to
make its [sic] contribution due in 2007 to a
separate pension plan to which Plaintiff was a
partici pant;

b. Def endants failed and refused to
rel ease benefits under a separate “split-
dollar agreenment to which Plaintiff was the
beneficiary; [sic]

C. Def endants failed and refused to
make tinely benefit paynments under the
Def erred Conpensation Plan and the deferred
conpensation portions of the Enploynent
Agreenment by comm ngling the accounts under
sai d pl ans.

65.8 Defendants thusly violated 29 U S C

Section 1140, and Plaintiff is entitled to
injunctive relief and to be conpensated for

hi s damages resulting fromthe violations.

(Docket No. 15 at 15.)

Because plaintiff failed to plead the requisite causal

connection between his exercise of his protected rights and the

8Pl aintiff assigned nunmbers in descending sequence to the paragraphs
included in this quoted passage.
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al | egedly adverse enpl oynent action, Count |V shall be dism ssed.?®

ERI SA' s civil enf or cenent provi si on aut hori zes
participants and beneficiaries to bring suit for violation of 29
US.C § 1140, under which it is unlawful for “any person to
di scharge, fine, suspend, expel, discipline, or discrimnate
agai nst a participant or beneficiary for exercising any right to
which he is entitled under the provisions of an enpl oyee benefit

pl an.” 29 U.S. C § 1140. To establish a prima facie case of

deliberate interference with protected rights, “a plaintiff nust
denonstrate the existence of a causal connection between
participation in a statutorily protected activity and an adverse

enpl oynment action.” Kinkead v. Sout hwestern Bell Tel ephone Co., 49

F.3d 454, 456 (8th G r. 1995). “This connection may be based upon
circunstantial evidence regarding the enployer’s intent, such as
proof that a discharge followed an exercise of protected rights so

closely intime as to justify an inference of retaliatory notive.”

%Def endants, citing Burds v. Union Pacific Corp., 223 F.3d 814, 817 (8th
Cr. 2000), argue that plaintiff’s claimin Count IV should be dism ssed due to
plaintiff’s failure to pl ead exhaustion of admi nistrative renedi es, inasnuch as
resol ution of the issue turns on an interpretation of the ERI SA benefits plan at
i ssue. In Burds, however, while the Eighth G rcuit indeed held that the district
court did not abuse its discretion in dismssing for failure to exhaust
adm ni strative remedi es when interpretation of the ERI SA plan was required, the
Eighth Crcuit also wote that it was limting its holding to the facts and
ci rcunst ances of that case. The Court wote: “W do not reach the question of
whet her exhaustion of admi nistrative remedies is required in every case where the
plaintiff is asserting a [§ 1140] violation. W sinply hold that in the facts
and circunstances of this case, the district court committed no error in
dismissing [the plaintiffs’ 8§ 1140] clains w thout prejudice and requiring them
to exhaust their adm nistrative remedi es before seeking court relief.” 1d. at
818. The Burds court had al so noted that the ERI SA pl an at issue therein clearly
requi red exhaustion of admnistrative renmedi es, and defendants herein do not
argue that the plan at issue here contained such a requirement. 1d. at 817
Because the undersigned concludes that Count |V should be dism ssed on other
grounds, however, resolution of this issue is unnecessary.
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Id. (citing Rath, 978 F.2d at 1089-90).

In the case at bar, plaintiff alleges no facts allow ng
the inference of any nexus between the exercise of his protected
rights, and the all egedly adverse enpl oynent actions. In Count IV,
plaintiff states, in a conclusory fashion, that defendants
di scrimnated against him for exercising his rights. Plaintiff
then enunerates three vague circunstances in which defendants
allegedly failed to deposit noney on his behalf and/or release
benefits, but offers nothing to denonstrate howthe exercise of his
protected rights was connected to the actions of which he
conplains. Because plaintiff failed to plead the existence of a
causal connection between his protected rights and the allegedly
adverse enploynent action, Count |V shall be dismssed.® See

Ki nkead, 49 F. 3d at 456.

C. Count V
In Count V, titled “Claim for Failure to Provide
Requested Information Under 29 U S.C. Section 1024,” plaintiff
al l eges as foll ows:

66. ERISA requires a Plan Admnistrator to
provi de participants with certain enunerated

l'n addition, it is unclear from Count |V whether plaintiff is alleging
that his enploynment relationship with SLCC actually changed in a negative way,
or whether SLCC sinply failed to honor its obligations regarding plaintiff’s
benefits. A claimfor interference with protected rights requires a negative
change in the enploynent relationship, not nerely a change in the plan itself.
See McGath v. Auto Body North Shore, Inc., 7 F.3d 665, 668 (7th Gr. 1993) (“[A]
fundanmental prerequisite to a § 510 action is an allegation that the enpl oyer-
enpl oyee relationship, and not nerely the pension plan, was changed in sone
di scrimnatory or wongful way .”")
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information upon request 20 U S.C. Section

1024. [sic]

67. Defendants failed and refused to provide

Plaintiff with certain financial information

regarding his accounts under the Deferred

Conpensati on Pl an and t he deferred

conpensation portion  of the  Enpl oynent

Agreenent, both while he was enployed by

Def endant Club and during the course of his

exhaustion of his admnistrative renedies

regardi ng the clains he has nade above.

68. Plaintiff is entitled to his statutory

remedies for Defendants’ violation of his

rights to information herein.

(ILd. at 15-16.)

Defendants initially argue that 8 1024(b)(4) requires
requests for information to be in witing, a fact that plaintiff
has failed to plead, and the claimin Count V nust therefore be
di sm ssed for failure to state a claim For the foll ow ng reasons,
t he undersigned agrees that plaintiff’s claimin Count V shall be
dism ssed due to plaintiff'’s failure to plead that he ever
affirmatively requested the information he clains was deni ed.

Section 1024(b) of Title 29 sets forth several
requi renents regarding what information plan adm nistrators are
required to furnish to beneficiaries and participants, and the
ci rcunst ances under whi ch such i nformati on nust be furni shed. Sone
of these duties are automatic, neaning that the adm ni strator nust
furnish the information at certain intervals and upon t he happeni ng
of certain events, regardl ess of whether a request has been nade.

Under 29 U. S.C. § 1024(b)(4), however, an adm nistrator is required
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to furnish to participants and beneficiaries certain enunerated
i nformati on upon witten request.

ERISA's civil enforcenment provision provides two
alternative ways for participants and beneficiaries to seek redress
for the denial of information that ERI SA requires an adm ni strator
to furnish. The relief obtainable under 29 U S.C. § 1132(a)(3) is
limted to that which is necessary to provide the participant or
beneficiary with the information he is entitled to under ERISA. In
Count V herein, however, plaintiff does not pray for such relief.
I nstead, he indicates that he is seeking “statutory renedi es” due
to the denial of “requested information.” (Docket No. 15 at 15-
16.) Statutory penalties for the denial of requested information
are authorized by 29 USC 8§ 1132(c), but only when an
adm nistrator fails or refuses to conply with a request for certain
enunerated information within 30 days of such request. To state a
claimfor relief under 29 U.S.C. 8 1132(c), a plaintiff nust all ege
that he submitted “a request for ... information” which was ignored

by defendants. 29 U S.C. 8§ 1132(c)(1)(B); Rego v. Wstvaco Corp.

319 F.3d 140, 149 (4th Gr. 2003) (citing Hozier v. M dwest

Fasteners, Inc., 908 F.2d 1155, 1167 (3d Gr. 1990)).

In the case at bar, plaintiff fails to state a claimfor
whi ch relief can be granted because he fails to plead that he ever
affirmatively requested the informati on he clai ns was denied. See
Id. In addition, as defendants note, plaintiff also failed to
specify exactly what information was unlawfully w thheld, |eaving
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it uncertain whether it was actually wthin the scope of

information ERI SA requires a plan adm nistrator to provide.
Because plaintiff failed to plead the necessary el enents

of a claim for statutory penalties under ERISA for failure to

provi de requested information, Count V shall be di sm ssed.

D. Counts VI and VI

In Counts VI and VII, plaintiff alleges breach of his
enpl oynent agr eenent and f raudul ent m srepresentation,

respectively. For his claimin Count VI, plaintiff alleges that

“defendant,” presumably SLCC, failed to properly credit his
account, and therefore breached the enpl oynent agreenment. |n Count
VIl, plaintiff alleges that SLCC failed to exercise supervisory

authority over the “plans.” As defendants correctly assert, and as
plaintiff does not challenge, plaintiff’s clains in Counts VI and
VIl are preenpted by ERI SA, inasmuch as both counts allege state
law clains that are related to the ERI SA-governed Plan at issue

herein. Shaw v. Delta Airlines, Inc., 463 U S. 85, 98-99 (1983);

see also Estes v. Fed. Express Corp., 417 F.3d 870, 872 (8th G

2005) .

In accordance with Slice v. Norway, 978 F.2d 1045, 1047

(8th Gr. 1992), the undersigned has consi dered whether plaintiff’s
allegations in Counts VI and VII state clainms for relief under
ERI SA or federal comon | aw. Havi ng so consi dered, the undersigned
determ nes that plaintiff’'s allegations in Count VI state the sane
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clains he asserts in Count |I. The undersigned therefore concl udes
that Count VI is preenpted by ERI SA and, inasnuch as the clains
asserted therein are al so asserted herein under ERI SA, Count VI is
di sm ssed.

In Count VII, plaintiff asserts that SLCC commtted and
conceal ed fiduciary violations with respect to the Plan at issue.
Construing the allegations in Count VII in plaintiff’s favor, the
under si gned concludes that they nay state a claim for breach of

fiduciary duty under ERI SA Board of Trustees v. Continenta

Assur. Co., 690 F.Supp. 792, 795 (WD. Ark. 1988) (allegations

underlying breach-of-contract, breach of fiduciary duty, and
negligence clains state clai munder ERI SA for breach of fiduciary
duty).

Therefore, this Court finds that Count VII is preenpted
by ERI SA, but declines to dism ss the allegations therein, inasnmuch
as they appear to state a claimunder ERISA that is plausible on

its face. See Bell Atlantic Corp., 550 U S. 544.

Therefore, for all of the foregoing reasons,

| T I' S HEREBY ORDERED t hat defendants’ Mtion to D sm ss
Counts IIl - VIl of Plaintiff’s First Anmended Conpl ai nt (Docket No.
26) is granted in part and denied in part.

| T 1S FURTHER ORDERED t hat defendants’ notion to di sm Ss

Counts 11l through VI of plaintiff’s First Amended Conplaint is
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GRANTED.

| T 1S FURTHER ORDERED t hat defendants’ notion to di sm ss
Count VIl is DENIED to the extent that, while Count VII 1is
preenpted by ERI SA, the clains asserted therein are not subject to

di sm ssal, inasnmuch as they nay state a clai munder ERI SA that is

pl ausi ble on its face.
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Frederi ck R Buckl es
UNI TED STATES MAG STRATE JUDGE

Dated this 29'" day of Septenber, 2009.
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