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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

ELTON JACKSON,
Petiti oner,
No. 4:08 CV 994 DDN

V.

DONALD TYSON, !

N N e e e N N N

Respondent .

MEMORANDUM

This action is before the Court upon the petition of Mssouri state
prisoner Elton R Jackson for relief from his Mssouri state court
conviction and sentence, and an award of nonetary damages. Petitioner
Jackson invokes the federal question subject matter jurisdiction,
granted the court by 28 U.S.C. § 1331.2 Petitioner has named his state
court prosecutor as the respondent. Petitioner has also noved for a
default judgnent (Doc. 5; Doc. 6) and for settlenment (Doc. 9). The
parties have consented to the exercise of jurisdiction by the
undersigned United States Magistrate Judge pursuant to 28 US.C 8
636(c). (Doc. 4.)

.  NAMED DEFENDANT
Petitioner nanmed Donald Tyson, the prosecuting attorney, as the

defendant in this case. (Doc. 1 at 1.) M stakenly believing that the
petitioner was asserting habeas clains under § 2254, the court, in
error, changed the defendant to Steve Larkins, the petitioner’s warden.
Correcting its mstake, the court has replaced Steve Larkins with the
ori ginal defendant. See Mdore v. Penberton, 110 F.3d 22, 23-24 (7th
Cir. 1997) (per curiam (“The right respondent in a 8§ 2254 action is the
war den of the prison; the right defendants in a [civil rights] suit are

For the reasons stated bel ow, the court substitutes Donald Tyson
for Steve Larkins as the proper defendant.

2Al t hough part of the relief sought in this action is typically

within the scope of a federal habeas action, petitioner expressly states
that jurisdiction is lacking for relief under 8 2254. (Doc. 1 at 1.)
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t he persons whose wongful acts harned the plaintiff (and the warden is
rarely a proper defendant, because he is not vicariously liable for
subordi nates’ acts).”).

Even if the court had not been nm staken, the court shoul d have
notified petitioner before maki ng i nportant changes to the nature of his
| awsui t. G aus v. Anderson, 408 F.3d 382, 388 (7th Cr. 2005).
Converting a civil rights case to a habeas case inplicates inmportant

issues relating to exhaustion of renedies and successive petitions.?
See id. Before recharacterizing a civil rights claim the district
court nust notify the pro se litigant that it intends to recharacterize
the pleading, warn the litigant that this recharacterization neans t hat
any subsequent § 2254 notion will be subject to the restrictions on
“second or successive” notions, and provide the |litigant an opportunity
to withdraw the notion or to anend it so that it contains all the habeas
clainms he believes he has. Castro v. United States, 540 U.S. 375, 383
(2003); ward v. Wl fenbarger, 323 F. Supp. 2d 818, 827 (E.D. Mch

2004), on reconsideration, 340 F. Supp. 2d 773 (E.D. Mch. 2004).

[ 1. BACKGROUND
On March 19, 2001, in the Circuit Court of the Gty of St. Louis,
petitioner pled guilty to burglary in the first degree, robbery in the

second degree, assault in the second degree, stealing, attenpted robbery
in the first degree, assault in the third degree, possession of a
controll ed substance - cocaine base, possession of marijuana, and
resisting arrest. Jackson v. Roper, 4:05 CV 1421 RAS FRB (E. D. Mb. Apr.
3, 2006); (No. 4:05 CV 1421; Doc. 21 at 1.) On May 18, 2001, petitioner
was sentenced to concurrent terms of inprisonment for thirty years.

(Ld.)
Petitioner did not subsequently appeal his conviction or sentence.

(Ld.) However, petitioner did subsequently file a notion for post-
conviction relief pursuant to Mssouri Suprenme Court Rule 24.035, but
it was denied after an evidentiary hearing. (ILd.) On February 22,

5In this case, the concern about foreclosing a subsequent habeas
petition is not present.



2005, the M ssouri Court of Appeals affirned the denial of post-
convictionrelief. (l1Ld.) Petitioner sought no further reviewin state
court. (Ld.)

On Septenber 6, 2005, petitioner filed a petition for federal
habeas corpus relief in this court. (l1d.) In that habeas petition
petitioner alleged three grounds for relief:

(1) his conviction was obtained by the use of evidence gained

pursuant to an unl awful search

(2) his conviction violated his right against doubl e jeopardy;

(3) his conviction was obtai ned by use of evidence gai ned pur suant

to an illegal arrest.
(1d. at 2.)

Magi strate Judge Frederick Buckles recommended that the petition
be denied on the grounds that the first and third clains were not
cogni zabl e clains for federal habeas corpus, and that the second claim
was procedurally barred. (ld. at 3-9.) Petitioner tinely objected to
t he Report and Recomrendation, and also filed a notion with the district
judge to issue an interlocutory appeal. (Ld., Doc. 22; Doc. 25.)
District Judge Rodney Sippel denied petitioner’s notion for an
interlocutory appeal, adopted Magistrate Judge Buckles’s Report and
Recommendati on denying the petition for federal habeas corpus, and
refused to issue a certificate of appealability. (ld., Doc. 26; Doc.
27; Doc. 28.)

On July 7, 2008, in the instant action petitioner filed a
“Conplaint Pursuant to [8] 1331" seeking to vacate his sentence and
convi ctions, and for an award of $100, 000,000 in damages. (Doc. 1.)

[11. DI SCUSSI ON

A Petitioner’s All egations

Petitioner seeks federal relief by invoking the court’s federa
question jurisdiction, pursuant to 28 U S.C. § 1331, and by alleging
that the prosecutor nmaliciously prosecuted “w thout jurisdiction” and
t hat his conviction and sentence were in violation of his constitutiona
rights. (ld. at 1.)



Congress has determ ned that habeas corpus is the appropriate
remedy for state prisoners attacking the validity of or the |ength of
their confinenment. Preiser v. Rodriguez, 411 U. S. 475, 490 (1973). 1In
fact, when a state prisoner is challenging the very fact or duration of

hi s physical inprisonnent, and the relief he seeks is a determ nation
that he is entitled to an imediate or a speedier release, his sole
federal remedy is a wit of habeas corpus. [d. at 500. It is well-
establ i shed that i nmates may not bypass the limtations on filing second
or successive habeas petitions by purporting to invoke sone other
procedure or through creative pleading. United States v. Lanbros, 404
F.3d 1034, 1036 (8th Cir. 2005) (per curiam.

In filing his claimas a federal question under 28 U S.C. § 1331,

petitioner cannot avoid the strict limtation on successive habeas
corpus petitions. Furthernmore, in his conplaint, petitioner requests
this court to vacate his sentence and conviction on the grounds that
t hey were unconstitutional, andto release hi mfromillegal confinenent.
(Doc. 1 at 1, 3); see also Preiser, 411 U S. at 484 (noting that the
essence of habeas corpus is an attack by a person in custody upon the

|l egality of that custody, and that the traditional function of the wit
is to secure release fromillegal custody).

Therefore, because petitioner’s suit falls squarely within the
excl usi ve scope of habeas corpus, the conplaint should be treated as a
petition, by a state prisoner, for federal habeas corpus relief pursuant
to 28 U.S.C. § 2254.

B. Federal Habeas Corpus Renedi es

In his conplaint, petitioner seeks damages in the anount of $100
mllion dollars for malicious prosecution.

Under federal habeas corpus, the sole renedy that is available is
the imrediate or expedited release of a prisoner unconstitutionally
convi cted or sentenced. Preiser, 411 U S. at 493. In other words,
habeas corpus does not provide for noney damages. Jenkins v. Haubert,
179 F.3d 19, 24 (2d Cr. 1999) (citing Preiser, 411 U S. at 493)
Accordingly, if a state prisoner is seeking damages he is attacking




sonething other than the fact or length of his confinenent, naking
federal habeas corpus inappropriate. I1d.

Therefore, because damages cannot be sought in a habeas corpus
petition, petitioner’s claimfor nonetary danages is barred.

C. Second or Successive Habeas Corpus Petition

A circuit or district judge is not required to entertain an
application for a wit of habeas corpus if it appears that the legality
of the detention has been determi ned by a judge or court of the United
States on a prior application for a wit of habeas corpus. 28 U.S.C
§ 2244(a).

1. “Second or Successive”

The threshold determnation required by 28 U S. C § 2244(a) is
whet her the petitionis a “second or successive” application for federa
habeas corpus relief. Singleton v. Norris, 319 F.3d 1018, 1023 (8th
Cir. 2003) (en banc). VWhether a later petition would be considered

“successive” is guided by the “abuse of the wit principles.” 1d. A
habeas petitioner is not permtted to abuse the wit of habeas corpus
by raising a claimin a subsequent petition that he could have raised
in his first. Rehbein v. darke, 94 F.3d 478, 482 (8th Cir. 1996)
(citing MO eskey v. Zant, 499 U S 467, 489 (1991)). A prisoner’s
second petition is al so considered successive if it represents “a second

attack by federal habeas petition on the sane conviction.” Vasquez v.
Parrott, 318 F.3d 387, 390 (2d Cir. 2003).

Habeas petitions fil ed subsequent to dism ssal of a prior petition
wi t hout prejudice are not considered second or successive petitions.
See Slack v. MDaniel, 529 U S 473, 485-87 (2000) (holding that a
habeas petition previously dismssed for failure to exhaust state

renmedies is not a second or successive petition); Stewart v. Mrtinez-
Villareal, 523 U. S. 637, 638 (1998) (hol ding that when a previ ous habeas
petition is dism ssed without prejudice, a subsequent petition is not

a second or successive petition within the neaning of § 2244). However,
a determnation by a district court that a claim is procedurally
defaul ted qualifies as an adjudication on the nerits. Harvey v. Horan,




278 F.3d 370, 379-80 (4th Cir. 2002); see generally Henderson v.
Lanpert, 396 F.3d 1049, 1054 (9th G r. 2005) (noting that the reason for
the difference between exhaustion and procedural bar is that dism ssa

for failure to exhaust state court renedies pernmts petitioner the
opportunity to obtain a disposition on the nmerits in state court while
procedural default does not).

Petitioner’s current application for federal habeas corpus relief
chal l enges the constitutionality of his conviction on March 19, 2001,
as aresult of pleading guilty to burglary in the first degree, robbery
in the second degree, assault in the second degree, stealing, attenpted
robbery in the first degree, assault in the third degree, possession of
a controlled substance - cocai ne base, possession of marijuana, and
resisting arrest. (Doc. 1 at 9.) Petitioner has previously chall enged
the constitutionality of this conviction in another federal habeas
corpus petition. Jackson v. Roper, 4:05 CV 1421 RAS FRB (E.D. Mo. Apr.
3, 2006); (Doc. 21 at 1.) Judge Sippel ruled on the nerits of the first
petition when he adopted the Report and Recommendati on of Magistrate

Judge Buckl es, denyi ng federal habeas corpus relief on the grounds that
two of the clains were not cognizable for habeas review and the other
was procedurally barred. (See id.)

In this petition, petitioner again challenges his March 19, 2001
convi ction and subsequent sentence, but enpl oys different rati onal es and
constitutional theories. (Doc. 1.) Petitioner’s clains in this
petition could have easily been raised in his first habeas petition with
hi s ot her doubl e jeopardy claim because petitioner’s clains are not the
result of any newl y di scovered evi dence or any retroactive Suprenme Court
decision. In fact, petitioner brought a Doubl e Jeopardy viol ation claim
in his first petition and now seeks to challenge his sentence and
conviction under a different rationale.

Because Judge Sippel ruled on the nmerits of petitioner’s previous
federal habeas corpus petition, because petitioner could have - but
failed to - bring his present claims in his first federal habeas
petition, and because petitioner is attacking the sane convictions as
in his first federal habeas, his clains are successive and fall within
the scope of 28 U S.C. § 2244(a).



2. Perm ssion by the Court of Appeals

Before a petitioner can file a second or successi ve habeas petition
in a district court, the applicant nust “nove in the appropriate court
of appeals for an order authorizing the district court to consider the
application.” 28 U S.C. 8 2244(b)(3). If the prisoner does not seek
or obtain an order fromthe appropriate court of appeals, authorizing
himto file a second or successive habeas petition, the district court
iswithout jurisdictionto entertain a state prisoner’s habeas petition
chal  enging his sentence. Burton v. Stewart, 549 U S. 147, 152-53
(2007) (per curianm.

Petitioner failed to seek, nuch |less obtain, an authorization to

file a second or successive habeas application. Therefore, this court
iswthout jurisdictionto entertain his second habeas application. The
action is dism ssed.

D. Cl ai m Agai nst the Prosecutor

Even if the petitioner’s lawsuit was not treated as a habeas claim
under 8 2254, it would still fail.

Public policy dictates that prosecutors be i mune from conmon-| aw
suits for malicious prosecution. |Inbler v. Pachtman, 424 U. S. 409, 422

(1976) . Public policy concerns also dictate that prosecutors enjoy
absolute inmmunity “from liability under § 1983 for their conduct in
initiating a prosecution and in presenting the State’s case insofar as
that conduct is intimately associated with the judicial phase of the
crimnal process.” Burns v. Reed, 500 U S. 478, 486 (1991). W thout
absolute imunity, the threat of civil rights suits would underm ne t he
performance of their duties. Inbler, 424 U. S. at 424. Faced with
serious constraints of time and i nformati on, prosecutors inevitably make

decisions that could produce colorable clainms of constitutiona
deprivati on. Id. at 425. Requiring prosecutors to defend these
decisions, often several years later, <could inpose unique and
intolerable burdens for individuals responsible for hundreds of
indictments and trials each year. Id. at 425-26. In the end, the
Suprenme Court decided that it was “better to |eave unredressed the
wrongs done by di shonest officers than to subject those who try to do



their duty to the constant dread of retaliation.” 1d. at 428 (quoting
G egoire v. Biddle, 177 F.2d 579, 581 (2d Cir. 1949) (Hand, J.)).
In this case, petitioner alleges that the prosecuting attorney

“pursued a malicious prosecution ‘[w]ithout jurisdiction to proceed to
trial,” and later “refiled the [charge] with no evidence.” (Doc. 1 at
1.) He further alleges that the prosecuting attorney knew that
petitioner suffered from schi zophrenia and ot her nmental disorders, and
had no know edge of the law, yet still "pursued a nalicious prosecution
to deliberately extend petitioner’s inprisonment, and to rob and stea
the rest of his life.” (ld. at 2.) He argues the prosecutor’s acts
violated his constitutional and civil rights. (1d.)

Petitioner’s bare all egati ons of prosecutorial m sconduct and ci vi l
rights violations are insufficient to overcone the prosecutor’s absol ute
immunity fromclainms intimately associated with the judicial phase of
the crimnal process. Under Burns and Inbler these clains are
meritless.

E. Motion for Default Judgment

Petitioner noves for the Clerk to enter a default judgment (Doc.
5), and for default judgnment. (Doc. 6.) Because the respondent tinely
filed his response, these notions are denied. (See Doc. 7, Doc. 8, Doc.
11.)

F. Motion for Settlenent

Petiti oner noves to settle his claimfor $500, 000 and hi s i medi at e
rel ease. (Doc. 9.) For the reasons stated above, this notion is
deni ed.

V. CONCLUSION
For the reasons stated above, the petition of Elton R Jackson for

relief from his conviction and sentence, and an award of nonetary
damages is denied. The nmotions for default judgnent and settlement are
al so denied. An appropriate order is issued herewth.



[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on Decenber 19, 2008.



