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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

ROGER MARTI N
Pl aintiff,
No. 4:08CV1011 FRB

V.

M CHAEL J. ASTRUE, Comm ssi oner
of Social Security,

N N N N N N N N N N

Def endant .

MEMORANDUM AND ORDER

This cause is before the Court on plaintiff’s appeal of
an adverse ruling by the Social Security Adm nistration. Al |
matters are pendi ng before the undersigned United States Magi strate
Judge, with consent of the parties, pursuant to 28 U.S.C. 8§ 636(c).
Def endant now noves to dism ss this cause of action arguing that
the Court | acks subject matter jurisdictioninasnuch as thereis no
“final decision” of the Comm ssioner subject to judicial review
Plaintiff has responded to the notion. For the follow ng reasons,
def endant’ s noti on shoul d be granted.

|. Procedural History

Taking plaintiff’s factual avernments in his Conplaint as
true, the record before the Court on defendant’s notion shows as
fol |l ows:

In March and April 2003, plaintiff Roger Martin filed
applications for Disability Insurance Benefits and Suppl enenta

Security Incone pursuant to Titles Il and XVl of the Social
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Security Act, 42 U S.C 88 401 et seq., 88 1381 et seq. Upon
initial denial by the Social Security Admnistration (SSA),
plaintiff requested and obt ai ned a heari ng before an Adm ni strative
Law Judge (ALJ); and on June 8, 2004, a hearing was hel d before ALJ
Myron D. MIls. Inawitten decision entered August 12, 2004, ALJ
MIlls denied plaintiff’s applications for benefits.

On Septenber 14, 2004, plaintiff, through counsel,
conpl eted a Request for Review of Hearing Decision/Order and, on or
about that date, mailed the request to the Appeals Council at the
Ofice of Hearings and Appeals. (Conpl., Exh. A, Ray Affid.)
Acconpanying this request was a letter from counsel requesting a
copy of the recording nade at the hearing. (Compl ., Exh. A)
Thereafter, on Cctober 25, 2004, plaintiff’s counsel submtted
nmedi cal records to the Appeals Council for review  Counsel sent
addi tional nedical records to the Appeal s Council on October 26 and
29, 2004; and on March 15, 2005. (PlItf.’s Resp. to Mot. to Dism,
Exh. C.)

In a letter to plaintiff dated August 11, 2006, the
Appeal s Council stated that it received plaintiff’s request for
review of the ALJ's decision on January 30, 2006% and that,

because such request was outside the sixty-day period wi thin which

'According to the Appeals Council, January 30, 2006
represents the date upon which it “received a | etter of objections
dat ed January 25, 2006, fromthe claimant’s attorney[.]” (Deft.’s
Mot. to Dism, Baskerville Decl., Exh. 3.)
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a claimant could request review of an ALJ' s decision, the Appeals
Council would dism ss the request as untinely unless good reason
was shown for the late filing. (Pltf.’s Resp. to Mot. to Dism,
Exh. D.) In aletter to the Appeal s Council dated August 15, 2006,
plaintiff’s counsel submtted a copy of plaintiff’s Request for
Revi ew of Hearing Decision/Oder dated Septenber 14, 2004, and
argued that his appeal of the ALJ' s decision was tinely. (Conpl.,
Exh. B.) Thereafter, on Septenber 13 and October 2, 2006, counsel
sent additional nedical records to the Appeals Council for review
(PItf.”s Resp. to Mbt. to Dism, Exh. E.)

In an Order entered Novenber 21, 2006, the Appeals
Council dismssed plaintiff’s request for review of the ALJ' s
decision, finding the request to be untinely filed. The Appeals
Council determned that plaintiff’s submssion of a copy of a
Sept enber 2004 request for review did not establish proof of such
filing, especially when a search of SSA's records and of
plaintiff’s claimfile showed plaintiff’s first correspondence with
the SSA subsequent to the ALJ' s decision to have occurred on
Cct ober 25, 2004 —over sixty days after the decision. (Deft.’s
Mt. to Dism, Baskerville Decl., Exh. 3.) The Appeals Council
determ ned, however, that plaintiff’s subm ssion of additional
evi dence concerning the substance of the hearing decision
constituted an inplied request to reopen the decision. The Appeals

Council therefore requested ALJ MIls to consider and rule the
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request to reopen. (ld.; PlItf.’s Resp. to Mot. to Dism, Exh. F.)

Thereafter, in letters dated March 14, Decenber 5, and
Decenber 10, 2007; and in an additional letter dated April 9, 2008,
plaintiff's counsel inquired of the SSA as to the status of the
request to reopen, which had been referred to ALJ MIIls in Novenber
2006. (PItf. s Resp. to Mot. to Dism, Exh. G) In aletter dated
May 13, 2008, ALJ Janes E. Seiler responded to counsel’s April 2008
letter and informed himthat the file and Novenber 2006 menor andum
were not sent to the respective branch of the Ofice of Disability
Adj udi cation and Review until February 19, 2008. ALJ Seiler also
i nformed counsel that he had determned not to reopen ALJ MIIs’
August 2004 deci sion:

Judge MIls is no longer in the hearing office

and due to the anount of tine that has el apsed

since his decision and the receipt of the file

(February 19, 2008), | am not reopening the

deci sion dated August 12, 2004. | have not

considered the nerits of that decision.

For the reasons stated above, | have not

reopened the decision dated August 12, 2004,

and it stands as the final decision of the

Secretary [sic] on the claimant’s application

of April 21, 200S3.

(Deft.”s Mot. to Dism, Baskerville Decl., Exh. 2.)

On July 11, 2008, plaintiff filed the instant cause of
action seeking judicial reviewof the Conm ssioner’s final decision

in this cause.



1. Discussion
Judicial review of the decisions of the Social Security
Adm ni stration may only be sought “after any final decision of the
Comm ssi oner of Social Security nade after a hearing to which [the
claimant] was a party[.]” 42 U . S.C. 8§ 405(9). Defi ni ng what
constitutes a “final decision” under the statute is a

responsibility left for the Commssioner to “flesh out by

regulation[.]” Winberger v. Salfi, 422 U S. 749, 766 (1975).
Under 20 C. F. R 88 404.900(a)(5) and 416.1400(a)(5), a
“final decision” of the Comm ssioner is nade only upon a claimant’s
conpletion of all steps of the adm nistrative review process within
the time provided in the regulations.? Only a claimnt who

proceeds through all of these stages of admnistrative review

220 CF.R 88 404.900(a) and 416.1400(a) set out the four
steps of this adm nistrative review process:

(1) Initial determnation. Thisis adetermnation [the
Comm ssioner] nake[s] about your entitlenment or your
continuing entitlenent to benefits or about any other
matter . . . that give you a right to further review

(2) Reconsideration. |If you are dissatisfied wth an
initial determ nation, you may ask [the Comm ssioner] to
reconsider it.

(3) Hearing before an adm ni strative |law judge. I|f you
are dissatisfied with the reconsi derati on determ nati on,
you may request a hearing before an adm nistrative |aw
j udge.

(4) Appeals Council review If you are dissatisfied
with the decision of the adm nistrative |aw judge, you
may request that the Appeal s Council reviewthe decision.
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recei ves a final decision fromthe Comm ssi oner subject to judicial

review under 42 U.S.C. 8§ 405(g). See Bowen v. City of New York

476 U. S. 467, 471-72 (1986); Shinn by Shinn v. Sullivan, 915 F. 2d

1186, 1187 (8th Gr. 1990) (“The Secretary's regul ations provide
that when a claimant has conpleted all of the steps of the
adm ni strative review process, the Secretary has nmade his fina
decision.”) (citing 20 CF. R 8 404.900(a)(5)). If aclaimant is
dissatisfied with a decision in the admnistrative revi ew process
but fails to take the next admnistrative step within the stated
time period, he loses the right to further admnistrative review
and his right to judicial review “unless [he] can show [the
Commi ssioner] that there was good cause for [his] failure to nake
a tinmely request for review” 20 CF.R 88 404.900(b),
416.1400(b). The final step of the adm nistrative review process
requires the claimant to request that the Appeals Council review
the ALJ's decision. 20 CF.R 88 404.900(a)(4), 416.1400(a)(4).
Such requests nust be made within sixty days of the claimant’s
recei pt of the ALJ's decision. 20 C.F.R 88 404.968, 416. 1468.

In the instant cause, although plaintiff avers that his
witten request for Appeals Council review was tinely filed, the
Comm ssioner nevertheless determned plaintiff’s request to be
untinmely, and further, that plaintiff failed to show good cause for
his failure to nmake a tinely request for review. The Appeal s

Council’s resulting dism ssal of plaintiff’s request for reviewis
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not subject to judicial review Smth v. Heckler, 761 F.2d 516

518 (8th Cr. 1985); 20 C.F.R 88 404.972, 416.1472. Inasnuch as
plaintiff failed to tinmely request that the Appeals Council review
the ALJ's decision, he failed to conplete all steps of the
adm nistrative review process. As such, there is no *“final
deci sion” of the Conmm ssioner for this Court toreview 20 C.F.R
88 404.900(a)(5), (b); 416.1400(a)(5), (b). Accordingly, this
Court | acks subject matter jurisdiction over plaintiff’s request
for judicial review of the Comm ssioner’s adverse decision on his
2003 applications for benefits. 42 U S C 8§ 405(g); Smth, 761
F.2d at 517.

Thi s circunstance does not change with ALJ Seiler’s My
2008 determ nation not to reopen ALJ MIIs’ August 2004 deci sion
A denial of a request to reopen a claimis not subject to either
adm ni strative or judicial review 20 CF.R 88 404.903(l),
416. 1403(1). Absent a constitutional claim the discretionary
deni al of a request to reopen a prior determnation is not a final
decision that would provide this Court wth subject matter

jurisdiction under 42 U S. C. 8 405(g). Califano v. Sanders, 430

US 99, 107-08 (1977). Plaintiff does not raise any constitu-
tional challenge to the Comm ssioner’s action in this cause. I n
addition, inasmuch as ALJ Seiler did not reconsider the nmerits of
plaintiff’s claims in his determ nation not to reopen ALJ MIIs’

decision, it cannot be said that the Comm ssioner constructively
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reopened the case with this determ nation. See King v. Chater, 90

F.3d 323, 325 (8th Gr. 1996) (clains that have been reconsi dered
on the nerits during adm nistrative review are deened reopened and
subj ect to federal court review). Accordingly, this Court does not
have subject matter jurisdiction over ALJ Seiler’s determ nation
not to reopen the August 2004 deci sion.
I11. Concl usion

As is evident fromthe recitation of the admnistrative
hi story of this cause, the manner by which this case “progressed”’
t hrough the adm ni strative review process was pl agued wth del ays,
unanswered queries, and enpty results — all of unknown cause.
Nevert hel ess, as discussed above, none of the admnistrative
deci sions rendered throughout this process constitute “final
deci sions” subject to judicial review. Because this Court |acks
subject matter jurisdiction over plaintiff’s clains in this cause
of action, the matter nust be dism ssed. The Eighth Crcuit has
recogni zed that while such a disposition may be harsh in sone
ci rcunstances, “the necessity to maintain orderly review requires

conpliance with orderly procedures.” Sheehan v. Sec’'y of Health,

Educ. & Wlfare, 593 F.2d 323, 327 (8th Cr. 1979).

Therefore, for all of the foregoing reasons,
| T I S HEREBY ORDERED that the defendant Conmm ssioner’s

Motion to Dismiss (Doc. #12) is granted.
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| T 1S FURTHER ORDERED t hat this cause i s hereby di sm ssed

for lack of subject matter jurisdiction.
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UNI TED STATES MAG STRATE JUDGE

Dated this _5th day of My, 20009.



