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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON
RALPH D. HI GGE NS,
Plaintiff,

No. 4:08 CV 1237 ERW
DDN

M CHAEL J. ASTRUE,
Commi ssi oner of Social Security,

N N e e N N N N N N

Def endant .

REPORT AND RECOMMENDATI ON OF
UNI TED STATES MAG STRATE JUDGE

This action is before the court for judicial review of the final

deci sion of the defendant Conm ssioner of Social Security denying the
application of plaintiff Ralph D. Higgins for disability insurance
benefits under Title Il, and Supplenental Security Inconme under Title
XVI of the Social Security Act, 42 U S.C. § 401, et seq. The action was
assigned to the undersigned United States Magi strate Judge for review
and a recommended di sposition under 28 U.S. C. §8 636(b). For the reasons
set forth bel ow, the undersigned recommends that the ALJ’ s deci sion be
reversed and remanded.

| . BACKGROUND
Plaintiff Ral ph D. Hi ggins was born on January 25, 1957. (Tr. 21.)
He is 58" tall with a weight that has ranged from 174 pounds to 196
pounds. (Tr. 162, 226.) He is single, and has one adult child. (Tr.
178.) He conpleted the Tenth G ade, and did not earn a GE.D. (Tr. 8.)
He | ast worked as a janitor in Decenmber 2005. (Tr. 105, 116.)
On January 30, 2006, Higgins applied for disability insurance

benefits and suppl enmental security incone,?! alleging he becane di sabl ed

This was not Higgins's first application for benefits. Hi ggins
first applied for benefits on January 4, 2002. That application was
deni ed on February 26, 2002, at an initial stage. Higgins applied for
a second tinme on Cctober 9, 2003. That application was denied on July

(continued...)
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on August 17, 2002, due to a broken back, arm and heel injuries,
depression, and dysthyma.? (Tr. 21-24, 87-94, 116.) He received a
noti ce of disapproved clainms on My 11, 2006. (Tr. 29.) After a
hearing on March 19, 2008, the ALJ denied benefits on March 27, 2008.
(Tr. 6-20, 26-40.) On July 9, 2008, the Appeals Council denied
plaintiff’s request for review, making the ALJ's decision the fina
deci sion of the Conm ssioner. (Tr. 1-3.)

I1. ADM N STRATE RECORD

In 1988, Hi ggi ns earned about $1,600. In 1989, he had no ear nings.
In 1990, he earned about $1,800, in 1991, he earned about $6, 600, in
1992, he earned about $2,800, and in 1993, he earned about $16,000. In
1994, he had no earnings. From 1995 to 2001, Higgins earned over
$20, 000 each year. In 2002, he earned about $400, but in 2003, he
ear ned about $10,000. In 2004 and 2005, he earned about $2,500, and in
2006, he only earned $150. (Tr. 98.) A work activity report showed
Hi ggi ns worked as a janitor in 2005, working about fifteen hours a week.

He st opped wor ki ng because of his nmedical condition. FromDecenber 2002
to May 2003, Higgins worked as a |aborer for Dem en Construction
Conmpany. He worked forty hours a week, but stopped working because of
his disability. (Tr. 104-10.)

On Decenber 18, 2002, Higgins went to the enmergency room
conpl ai ning of pain in his neck, and right armand wist. He was given

(. ..continued)
24, 2005, after a hearing by an ALJ. These denials were not appeal ed
to the district court. (Tr. 29.)

2Dysthym a, sonetines referred to as chronic depression, is a less
severe form of depression. Wth dysthym a, depression synptons can
linger for |ong periods, but people who suffer fromdysthynm a are stil
usual ly able to adequately function. WebMD, http://ww. webnd. com
depr essi on/ gui de/ chroni c-depr essi on-dysthym a (|l ast visited January 19,
2010).
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Vi codin and sent hone in stable condition.® At the tine, he was taking
Tramadol and Toprol .4 (Tr. 197-202.)

On Septenber 29, 2003, H ggins saw Dr. Donald Schnurpfeil,
conpl ai ning of chronic back pain. He had been involved in a car
acci dent in August 2002. Higgins conplained that he was unable to sit
for prolonged periods, and had trouble lifting things. A physi cal
exan nati on showed Hi ggi ns had back spasns and decr eased range of notion
in his back. The doctor diagnosed himwith | ower back pain. (Tr. 162.)

On March 16, 2004, Albert Hesker reviewed an x-ray of Hi ggins's
spine. The x-ray showed an ol d, healed deformty at L3, and no recent
fractures.® There were no destructive or erosive changes, but there
were mld hypertrophic degenerative changes in the thoracic and | unbar
spine.® Oherw se, the disk spaces were well-nmaintained, except for
mld |levoscoliosis, and mld narrowing at L2-3.7 (Tr. 155.)

On February 16, 2006, Hi ggins saw John Enmons, D. O In a letter
to Higgins' s |lawer, David Canp, Dr. Emons noted that Hi ggi ns had been
living with his parents since his first injury in 1988. After his
injury in 1988, Higgins took seven years off of work. From 1995 to

3Vicodin is a conbination narcotic and non-narcotic, and is used
to relieve noderate to severe pain. WebMD, http://ww. webnd. cont dr ugs
(last visited January 20, 2010).

“Tramadol is used to relieve noderate pain. Toprol is used to
treat chest pain (angina), heart failure, and high blood pressure.
WebMD, http://ww. webnd. com drugs (last visited January 20, 2010).

5The human spi nal col um consists of thirty-three vertebrae. There
are seven cervical vertebrae (denoted Cl1-C7), twel ve thoracic vertebrae
(denoted T1-T12), five lunbar vertebrae (denoted L1-L5), five sacral
vertebrae (denoted S1-S5 and fused together into one bone, the sacrum,
and four coccygeal vertebrae (fused together into one bone, the coccyx).
The cervical vertebrae formpart of the neck, while the | unbar vertebrae
formpart of the | ower back. The sacrumis i medi ately bel ow the | unbar
vert ebrae. Stedman’s Medical Dictionary, 226, 831, 1376, 1549, 1710,
Plate 2 (25th ed., WIllianms & WIkins 1990).

SHypertrophy is the general increase in bulk of a part or organ,
not due to tunor formation. Stedman’s Medical Dictionary, 746.

'Scoliosis is lateral curvature of the spine. Stedman’s Medical
Dictionary, 1394.
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2003, Higgins did | amn and gardening work, but was also off work for a
period of two to three years. He resuned working as an ironworker in
2003. Higgins snoked a pack a day, and was not taking any medication
at the time. A physical exam nation showed he was alert and oriented,
with normal intellectual functioning. There was no sign of disconfort
whi | e seat ed. H s chest and heart were normal, and his lungs were
cl ear. Hi s abdonen was obese, but there were no masses and no
t ender ness. Hi s back showed tenderness at L2, with m|ld spasm noted,
greater at theright than left. There was m|d dextroscoliosis fromT1-
T5, and from T12-L5. The thoracic kyphosis and cervical and | unbar
|ordosis were within normal limts.?® An exam nation of the upper
extrem ties showed Hi ggi ns had normal strength in his |eft hand and arm
but 3/5 grip strength in his right arm and 2/5 strength in his upper
right extremty. Hi ggins could nake a fist in each arm A review of
hi s neuronuscul ar systemshowed no abnormalities in pain, proprioceptive
sensation, or vibratory sensation, except in the right forearm?® Dr.
Emons found Higgins walked with a [inp, but otherw se, his gait was
nor mal . He did not drift side to side, and did not reach out for
support or bal ance. He could heel and toe wal k, squat fully, and arise
wi t hout assi stance. He was able to kneel and arise on both knees
alternately. (Tr. 178-83.)

Dr. Emmons di agnosed Higgins with a post-fracture of the | unbar
spine, and a post-fracture of the right radius and ulna, with pernmanent
reduction in rotation and dysesthesias of the right forearm?® He also

8Kyphosis is a defornmity of the spine, characterized by extensive
flexion. Stedman’s Medical Dictionary, 830. Lordosis is an abnor nal
extension deformty - usually in the formof a backward curvature of the
spine. 1d., 894.

°Propri oceptive neans capable of receiving stinuli originating in
muscl es, tendons, or other internal tissues. Stedman’ s Medi cal

Dictionary, 1269.

°The radius is the lateral and shorter of the two bones of the
forearm Stedman’'s Medical Dictionary, 1310. The ulna is the nedi al
and | arger of the two bones of the forearm 1d., 1663. Dysesthesia is
an inpai rment of sensation, short of anesthesia. It also refers to a
condition in which disagreeable sensation is produced by ordinary
(continued...)




di agnosed Higgins with decreased grip and upper extremty strength,
hypertensi on, osteoarthritis, maj or depressive di sorder, general anxiety
di sorder, and insommi a. Based on this diagnosis, Dr. Emon believed
that Hi ggins could wal k at | east 200 yards. He also believed he could
sit for 35 to 45 mnutes, and stand for at |east 20 m nutes before
needi ng to change positions or rest. Finally, he believed that Higgins
could clinb one flight of stairs, though with sone difficulty, that he
coul d reach above his head frequently, and that could performfine notor
tasks for 30 mnutes. (Tr. 183-84.)

On February 22, 2006, Higgins saw Dr. Schnurpfeil, conplaining of
chroni c back pain - though he was not taking any medi cati on. A physica
exam nati on showed he had tenderness and decreased range of notion in
his back, but was otherw se normal. The doctor diagnosed him with
chroni ¢ back pain and hypertension. The doctor encouraged H ggins to
quit snoking and | ose weight, but noted that exercise was limted by
Hi ggi ns’s back problems. (Tr. 159.)

On March 1, 2006, Higgins conpleted a function report. In a
typi cal day, he ate, took his prescribed nedication, and t hen spent nost
of thetime laying down. His inpairments affected his ability to sl eep,
and he had sone trouble taking care of hinmself. He used the nicrowave
for nost of his neals, and his housework was limted to |aundry and
cleaning his room He lived with his nother. He went out about once
a day, and would wal k. He could wal k about a 100 yards, with his cane,
before he needed to rest. (Tr. 130-37.)

On March 15, 2006, Dr. Enmons conpl et ed a nmedi cal source statenent.
In the statement, Dr. Enmons i ndi cated Hi ggins could sit for four hours,
stand for two hours, and sit for two hours, in an eight-hour workday.
He coul d continuously |ift and carry five pounds, occasionally carry ten
pounds, and occasionally lift up to twenty-five pounds. He had a
significant manipulative limtation in his right hand, but not in his
left. He could occasionally stoop and continuously reach over head.
Hi ggi ns suffered froman old | unbar fracture, osteoarthritis, and right
ankl e probl ens, and these inpairnments produced up to four hours of daily

10(. .. continued)
stinmuli. 1d., 476.



pain, with reduced range of notion. Dr. Emons believed Hi ggi ns needed
to use a cane, and needed to take breaks every ninety mnutes, but did
not believe he needed to |lay down or take naps during the day. 1In his
opi ni on, Higgins should not work full tinme. The cunulative effect of
the pain and restrictions in Higgins's | unbar spine, right wist, right
forearm and right ankle, “conbined with the effects of his depression
and anxiety, would probably make full-tinme enploynment an unrealistic
goal.” (Tr. 185-87.)

On March 31, 2006, Dr. Schnurpfeil did not have an opinion on
whet her Higgins could sit for six hours and stand/wal k for two hours in
an ei ght-hour workday. (Tr. 188.)

On May 4, 2006, Christine Cruzen, a senior counselor with the state
office of disability determ nations, conpleted a physical residual
functional capacity assessnment of Higgins. Cruzen believed that Hi ggins
coul d occasionally lift and carry ten pounds, frequently lift and carry
| ess than ten pounds, and performunlinmted pushing and pulling. Cruzen
al so believed Hi ggins could stand or wal k for two hours and sit for six
hours in an eight-hour workday. Cruzen based her assessnents on the
medi cal record. (Tr. 188-95.)

On May 9, 2006, A. Kresheck conpleted a psychiatric review of
Hi ggi ns. Kresheck found Hi ggins suffered frommaj or depressive di sorder
and generalized anxiety disorder, but concluded that these inpairnments
were not severe. Kresheck also found Higgins had no limtation in his
daily living activities or social functioning, and only mld
difficulties in maintaining concentration, persistence, and pace.
Kresheck found no repeated epi sodes of deconpensation. Kresheck noted
that Hi ggins denied taking any psychiatric nedication, and that he did
not have any history of counseling or psychiatric hospitalizations.
(Tr. 164-76.)

On Cctober 22, 2007, Hggins went to the energency room
conpl ai ning of intense pain, 10/10, in his right forearm H s affect
was appropriate. A conprehensive assessnent showed edema and t ender ness
in his right forearm Hi s abdonen was soft and non-tender. An x-ray
of his forearmreveal ed healing fractures to the right radial and ul nar



shafts, but no acute fractures or dislocations. He was given Vicodin.
(Tr. 203-05, 260-66.)

On COctober 25, 2007, H ggins went to the energency room
conpl ai ni ng of abdom nal pain. H s nedical history reveal ed that he had
fractured the radius and ulna in his right forearm in 1989, which
required plating and an additional surgery in 1991. At the tine,
Higgins was taking Utram as needed, for his abdonm nal pain, and
Toprol . He was not enployed. A physical exam nation showed Hi ggins
was wel | - devel oped and wel | - nouri shed, and i n obvious distress fromthe
abdom nal pain. H s heart rate and rhythmwere regul ar, but his abdonmen
was mldly distended. An ultrasound of his abdonen showed a | arge,
calcified gallstone. Donna Richardson, MD., diagnosed him wth
chol elithiasis and probabl e acute chol ecystitis.'? He was taken to the
operating room where he underwent gall bladder surgery, wthout any
conplications. He was dism ssed on Cctober 28, 2007. (Tr. 208-12, 248-
59.)

On Cctober 27, 2007, Higgins conpleted a disability questionnaire.
He noted having a broken right arm shingles, a broken back, and
gal | bl adder probl ens. The back pain caused him spasns and constant
pain, and prevented him from standi ng | onger than fifteen m nutes and
lifting nore than twenty pounds. Hi ggins wote “n/a” in the section
asking himto describe his nental health synptons or problens. Higgins
did not need caretaking. He saw Dr. Schnurpfeil, who prescribed his
medi cati on every six nonths. He had received physical therapy for his
arm He had been treated by an orthopedi st and neurol ogi st, but had not
seen a psychol ogi st or psychiatrist. Higgins reported crying spells,
and feeling depressed about not being able to provide for hinself or
have fun. (Tr. 245-46.)

On Cctober 31, 2007, Vikram Rao reviewed an x-ray of Hi ggins’'s
abdonen. The x-ray revealed a small anpunt of liquid in the

MU tram is used to relieve noder at e pai n. WebMD,
http://ww. webnd. com drugs (last visited January 20, 2010).

2Chol elithiasis is the presence of concretions in the gallbl adder
or bile ducts. Stedman’s Medical Dictionary, 295. Chol ecystitis is
i nfl ammati on of the gall bl adder. 1d., 294.

-7 -


http://www.webmd.com/drugs

gal I bl adder, and post-surgical changes associated wth gall bl adder
surgery. (Tr. 213-14.)

On Novenber 15, 2007, Higgins saw Dr. Schnurpfeil. He was working
on losing weight, and had had an episode of shingles a few weeks
earlier. He was inproving after his gallbladder surgery, but stil
needed pain nedication, especially so he could sleep at night. A
physi cal exami nation showed Higgins's skin was jaundiced, from the
shingles rash, but that his lungs and heart were normal. Dr .
Schnur pfeil diagnosed Hi ggins with hypertensi on, netabolic syndrone, and
recent chol ecystitis, and counseled Hi ggins to continue a healthy diet
and to increase his activity according to his tolerance.®® (Tr. 224.)

On January 24, 2008, Higgins saw Stanley London, MD., for an
orthopedi c evaluation, conplaining of pain in his right heel, |ower
back, and right forearm Higgins had fractured a couple of his | ower
vertebrae, when he was involved in a car accident in 2002. He was
placed in a cast for three nonths, but he continued to have pain and
weakness in his back. He had one physi ot herapy treatnment and took sone
pai n nedi cation, but never had any injections. He fractured his right
ankle in 1999 during a fall. He was placed in a boot for about six
weeks, but continued to have pain and swelling in the heel area. He
injured his right forearmin 1988 during a fall, and required pl ates and
screws to set it. (Tr. 234-35.)

A physical exam nation showed Hi ggins had no clubbing or edema.
He wal ked with a linp, favoring his right leg. He could squat, and heel
and toe walk with sonme difficulty, but could not hop. He was able to
get off and on the table without a lot of difficulty. A neurol ogical
exam nation showed Hi ggins was markedly restricted for straight |eg
lifting on the right, but less restricted on the left. He had sone

3Met abolic syndrone is a cluster of conditions —increased bl ood
pressure, elevated insulin |evels, excess body fat around the wai st or
abnormal chol esterol | evels —that occur together, increasing the risk
of heart di sease, stroke, and di abet es. Mayod i ni c. com
http://ww. mayocli ni c. com heal t h/ net abol i c%20syndr onme/ DS00522 (I ast
visited January 20, 2010).
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irregular hypesthesia in the right |ower extremty.? Hi s ankle
nmovenent s were reasonably good. Exami nation of his right forearmshowed
full range of notion of the elbow with fl exion-extension, but narked
restriction on rotation. There was slight tenderness to touch on his
| ower back. Dr. London diagnosed Higgins with | omer back pain, post-
fracture, with radicular pain, a fractured forearm with sone
restrictions of notion, and a fractured right heel bone, with residual
di sconfort, that made wal king difficult and necessitated a cane. !> (Tr.
234-36.)

On January 24, 2008, Dr. London conpleted a range of notion
assessnent. Higgins could make a fist, fully extend his hand, and had
5/5 grip strength in his left hand, and 4/5 grip strength in his right
hand. Hi s upper and | ower extremty strength were good, with 5/5 on the
left side, and 4/5 on the right side. (Tr. 237-38.) That sane day, Dr.
London conpleted a nedical report formfor the Mssouri Departnent of
Soci al Servi ces. On the form Dr. London checked the box indicating
that the duration of Hi ggins’s incapacity was pernmanent. O herw se,
there were no other notations or supporting details included on the
form (Tr. 239-40.)

On January 28, 2008, Jack Tippett, MD., reviewed x-rays of
Higgins's right heel and |unbar spine. The x-rays of the heel showed
signs of a previous fracture and a noderate size heel spur. The x-rays
of the |unbar spine showed a heal ed conpression deformty at L1, with
10% | oss of height, a healed conpression fracture at L3 with 50% | oss
of height, irregular narrowng at L2-3, and mld angulation laterally
at L3. (Tr. 241-42.)

Testinmony at the Hearing
On March 19, 2008, Higgins testified before the ALJ. He had worked
as a | aborer, ironworker, and janitor. He stopped working as a janitor

MHypesthesia is dimnished sensitivity to stinulation. Stedman’s
Medi cal Dictionary, 747.

“Radi cul ar pain refers to nerve root pain. See Stedman’s Medi cal
Dictionary, 1308.




because the continuous bending and lifting had beconme difficult. (Tr.
6-9.)

Hi ggi ns was involved in a car accident, which fractured vertebrae
in his back. He testified that the pain was still present in his | ower
back, and that he needed a cane for support. Dr. Emons prescribed the
cane, but Higgins had been using the cane for about a year before the
prescription. Hi ggins had al so broken his heel in 1999, and injured his
right armin 1988. The right armcontinued to give hi mpain. His back,
arm and heel problens were the main problens. (Tr. 9-13.)

Higgins tried working part-tinme as a janitor at his brother’s | aw
firm but was unable to conplete an entire four-hour shift. He was only
able to work about two hours at a tine. Higgins required a lot of tine
to conplete his normal chores around the house. Tasks that once took
himonly a few hours, now took hima day or two. He woul d | ay down
about twice a day during the week to rest. (Tr. 13-16.)

During the hearing, Dr. Jeff Magrowksi testified as a vocationa
expert (VE). In his first hypothetical, the ALJ had the VE assune that
Higgins could lift and carry twenty pounds occasionally and ten pounds
frequently, could stand or wal k for an unknown!® nunber of hours, could
sit for four hours in an eight-hour work day, could occasionally clinb
stairs, kneel, and crouch, but m ght need assistance to wal k, and had
limted finger mani pul ati on. Under the circunstances, the VE testified
that Higgins could not performhis past work. However, the VE believed
Hi ggi ns could performlight, unskilled work, such as furniture rental
consul tant (295.357-018), information clerk (237.367-022), or children’s
attendant (349.677-018). The VE testified that the information clerk
position was perforned as unskilled work, even though it was |isted as
sem -skilled. (Tr. 16-18.)

In the second hypot hetical, the ALJ had the VE assune that Hi ggins
required a sit-stand option. As long as there was a reasonabl e period
between sitting and standing, the VE testified that Hi ggins could stil
performthe three listed jobs. (Tr. 18.)

16The exact nunber of standing or wal king hours included in the
hypot heti cal question are not captured by the transcript. (Tr. 17.)

- 10 -



In the third hypothetical, the ALJ had the VE assune that Hi ggins
could lift and carry ten pounds occasionally, |ess than ten pounds
frequently, could stand or walk for two hours in an eight-hour work
week, and sit for six hours. Under the circunmstances, the VE testified
that Higgins could performsedentary work, such as surveillance system
moni tor (379.367-010) or call out operator (237.367-014). (Tr. 18-20.)

[11. DECISION OF THE ALJ
The ALJ followed the five-step procedure in his decision. At Step
One, the ALJ determ ned that Hi ggins had worked full-time from 1995 to
2001, but that his earnings dropped from 2002, onward. In 2003, he
wor ked around three nonths for a construction company. In 2004 and

2005, he worked for his brother, but his earnings fell belowthe |evel
of substantial gainful activity. (Tr. 26-32.) At Step Two, the ALJ
found Higgins suffered fromthe residuals of a right heel fracture, a
| umbar vertebral fracture, and a right arm fracture, and that these
i npai rments were severe. In doing so, the ALJ summarized Higgins’'s
visits to the doctor. (Tr. 32-35.) At Step Three, the ALJ concl uded
that Hi ggins's inmpairnments did not equal alisted inmpairment. (Tr. 35.)

At Step Four, the ALJ found Hi ggi ns was unable to performhis past
wor k, but that he retained the residual functional capacity (RFC) to
lift and carry twenty pounds occasionally and ten pounds frequently, to
sit, stand, and/or walk for four hours in an eight-hour workday, and
that he could occasionally clinmb stairs, stoop, kneel, crouch, and
crawl. Higgins was to avoid repetitive work with fine objects with his
ri ght hand. He m ght need a handhel d device for walking. (Tr. 35-36.)
The ALJ found that Higgins’s inpairnments could reasonably be expected
to produce the all eged synptons, but that his statenments concerning the
intensity, duration, and limting effects of those synptonms were not
entirely credible. (Tr. 36-37.)

I n doi ng so, the ALJ discounted the findings of Dr. Emmons and Dr.
London. Each doctor only exani ned Hi ggi ns once, and Dr. Enmons exam ned
Higgins at the request of his attorney, while Dr. London exam ned
Hi ggins after he applied for Medicaid. The ALJ noted that Higgins had
injured his back, but sinply found no evidence to support his

- 11 -



al | egations of disabling back pain. The ALJ al so di scounted Higgins's
conpl ai nts that his armpain was di sabling. H ggins had injured his arm
in 1988, yet worked for seventeen years after that, nine of which
anounted to substantial gainful activity. Finally, the ALJ noted that
Hi ggi ns had all eged disability due to depression, but that there was no
mention of depression or anxiety in treatnment notes fromDr. Schnur pfei
or Dr. London. (Tr. 37-38.)

Beyond t hat, the ALJ noted that Hi ggi ns had not received conti nuous
treatnment for his armcondition. Higgins received pain nedicine for his
back pain, but there was no evidence he received physical therapy,
i nj ections, or ot her evaluations by orthopedic surgeons or
neur osurgeons. There was no evi dence Higgins ever saw a nental health
professional. The ALJ found Hi ggins not conpletely credible, noting
that Higgins told Dr. Enmons that he had been out of work for seven
years after his arminjury, when he had really only been conpletely off
of work for two to three years. The ALJ also noted that Higgins had
applied for disability in 2003, even as he was working at the
substantial gainful activity level. (Tr. 38.)

At Step-Five, the ALJ cited the testinony of the VE, and concl uded
that Higgins retained the RFC to perform jobs in the national econony.
Accordingly, the ALJ found Higgi ns was not di sabled wi thin the neaning
of the Social Security Act. (Tr. 38-40.)

V. GENERAL LEGAL PRI NCIPLES
The court’s role on judicial reviewof the Conm ssioner’s decision

is to determ ne whether the Commissioner’s findings conmply with the
rel evant | egal requirements and i s supported by substanti al evidence in
the record as a whol e. Pate-Fires v. Astrue, 564 F.3d 935, 942 (8th
Cr. 2009). “Substantial evidence is | ess than a preponderance, but is

enough that a reasonable mnd would find it adequate to support the
Commi ssioner’s conclusion.” [d. In determ ning whether the evidence
is substantial, the court considers evidence that both supports and
detracts fromthe Commi ssioner's decision. |d. As long as substanti al
evi dence supports the decision, the court nmay not reverse it nerely
because substantial evidence exists in the record that would support a

- 12 -



contrary outconme or because the court would have decided the case
differently. See Krogneier v. Barnhart, 294 F.3d 1019, 1022 (8th GCr.
2002) .

To be entitled to disability benefits, a claimant nust prove he is

unable to perform any substantial gainful activity due to a nedically
det erm nabl e physical or nmental inpairnent that would either result in
death or which has lasted or could be expected to last for at |east
twel ve continuous nonths. 42 U.S.C. 88 423(a)(1)(D, ((d)(1)(A,
1382c(a)(3)(A); Pate-Fires, 564 F.3d at 942. A five-step regulatory
framework is used to determ ne whether an individual qualifies for
disability. 20 C F.R 88 404.1520(a)(4), 416.920(a)(4); see al so Bowen
V. Yuckert, 482 U.S. 137, 140-42 (1987) (describing the five-step
process); Pate-Fires, 564 F.3d at 942.

Steps One through Three require the claimant to prove (1) he is not

currently engaged in substantial gainful activity, (2) he suffers from
a severe inpairnment, and (3) his disability meets or equals a listed
i npai rment . Pate-Fires, 564 F.3d at 942. If the clainant does not
suffer froma listed inpairment or its equivalent, the Comm ssioner’s
anal ysis proceeds to Steps Four and Five. |d. Step Four requires the
Commi ssi oner to consi der whether the claimant retains the RFCto perform
past relevant work. [d. The claimant bears the burden of denonstrating
he is no longer able to return to his past relevant work. 1d. If the
Commi ssioner determines the claimnt cannot return to past relevant
wor k, the burden shifts to the Conm ssioner at Step Five to show the
claimant retains the RFC to performother work. 1d.

In this case, the Comm ssioner determ ned that Higgins could not
performhis past work, but that he was able to performother jobs in the
nati onal economny.

V. DI SCUSSI ON
Hi ggi ns argues the ALJ' s decision is not supported by substanti al

evi dence. First, he argues the ALJ's RFC finding was significantly
different than the RFCthat the VErelied on. Second, he argues the ALJ
failed to address the conflicts between the VE s testinony and the
Dictionary of Occupational Titles (DOT). Third, he argues that the ALJ
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erred by incorrectly characterizing him as a younger individual.
Fourth, he argues that there is no evidence that the jobs cited by the
VE actually exist. Fifth, he argues that the ALJ failed to provide any
reason for rejecting the RFC of Christine Cruzen, the medi cal
consultant. Sixth, he argues that the ALJ erred by failing to order a
consul tative examto evaluate his all egati ons of depression. (Docs. 13,
17.)

Hypot heti cal Question to VE

Higgins argues that the ALJ's RFC finding was significantly
different than the RFC that the vocational expert relied on. I n
particul ar, he argues that the ALJ found he could only sit, stand and/ or
wal k for four hours in an ei ght-hour day, but in the question to the VE,
the hypothetical RFC included the ability to sit for four hours and
stand and/or wal k for another four hours.

The Conmi ssioner can rely on the testinony of a VE to satisfy his
burden of show ng that the clai mant can perform other work. Robson v.
Astrue, 526 F.3d 389, 392 (8th Cir. 2008). For the VE' s testinmony to
rise to substantial evidence, the ALJ' s hypothetical question must be
correctly phrased and nust capture the concrete consequences of the
claimant’s deficiencies. [1d. The ALJ's hypothetical question does not
have to include all of the claimant’s alleged inpairnents; it need
i nclude “only those inmpairments that the ALJ finds are substantially
supported by the record as a whole.” Lacroix v. Barnhart, 465 F. 3d 881,
889 (8th Cir. 2006).

In this case, the ALJ determined Hi ggins had the RFC to “lift
and/ or carry twenty pounds occasionally and ten pounds frequently; and

sit, stand and/or walk four hours in an [eight-hour workday].” (Tr.
35.) At the hearing, the ALJ first asked the VE to assune that Hi ggins
could “lift and carry up to 20 |bs occasionally, 10 |bs frequently.

Stand or wal k for [blank] hours of eight.! Sit for four hours out of
eight.” (Tr. 17.) The second hypothetical added a sit-stand option to

YlLooking to the plaintiff’'s brief, it appears the ALJ asked t he VE
to assune Higgins could stand or wal k for four hours in an eight-hour
day. (Doc. 13 at 9.)
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the first hypothetical. (Tr. 18.) 1In the third hypothetical, the ALJ
asked the VE to assume that Higgins could occasionally lift ten pounds,
frequently lift less than ten pounds, “[s]tand or wal k for two hours out
of eight” and “[s]it for six” hours out of eight. (Tr. 18.)

Looking to the text of the transcript fromthe hearing, the ALJ s
ultimate RFC determ nation does not correspond to any of the three
hypot heti cal questions posed to the VE The ALJ's wultimate
determ nati on contenpl ated four hours of physical activity in an eight-
hour work day, while each of the hypothetical questions contenpl ated
ei ght hours of physical activity in an eight-hour work day. Thi s
disparity requires the court to reverse and remand. See Owens v.
Astrue, No. 5:06 CV 736, NAM GHL, 2009 W. 3698418, at *8 (N.D.N. Y. Nov.
3, 2009) (“The RFC findings contained in the decision nust nmatch the
hypot heti cal posed to the expert.”). In addition, the record fails to

reveal exactly how many hours of wal ki ng or standing were included in
the first hypothetical. This prom nent omission, on its own, renders
t he hypothetical deficient. See Enmery v. Astrue, Civil Action No. 07-
2482, 2008 W. 5272454, at *3 (E.D. Pa. Dec. 18, 2008) (“Hypotheticals
are considered deficient when inportant factors are omtted or the

claimant's limtations are not adequately portrayed.”).

At Step Five, the ALJ relied on the testinony of the VE to concl ude
that Higgins had the RFC to performother work in the nati onal econony.
(Tr. 40.) But because the ALJ's hypothetical questions did not
correspond to the ALJ's ultimte RFC determ nation, the VE s testinony
does not rise to the |evel of substantial evidence. Accordingly, the
ALJ’ s deci sion should be reversed and remanded.

Conflicts with the DOT

Hi ggi ns argues the ALJ failed to address the conflicts between the
VE' s testinony and the DOT, as required by Social Security Ruling 00-
04p.

Because t his case shoul d be remanded, and may requi re newtestinony
fromthe VE, this issue is reserved to the ALJ upon renand.

Younger | ndi vi dual



Hi ggi ns argues that the ALJ erred by incorrectly characteri zing him
as a younger individual.

The ALJ determines a claimant’s age at the tine of the hearing
decision. Varley v. Sec'y of Health & Human Servs., 820 F.2d 777, 780
(6th Cir. 1987). At the tine of the decision, Hi ggins was 51 years ol d,
maki ng him a person cl osely approachi ng advanced age, for whom his age

m ght seriously affect his ability to adjust to other work. 20 C.F.R

8§ 404.1563(d). However, in his decision, the ALJ cal cul ated Hi ggins’s
age fromhis alleged onset date, making hima younger person, for whom
hi s age woul d not seriously affect his ability to adjust to other work.

(Tr. 39); 20 CF.R § 404.1563(c). On remand, the ALJ should treat
Hi ggi ns as a person cl osely approachi ng advanced age.

Actual Jobs

Hi ggi ns argues that there is no evidence that the jobs cited by the
VE actual ly exist.

The ALJ may rely on governnment publications like the DOT to
determ ne that a certain job exists in the national econony. 20 C.F.R
8§ 404.1566(d) (1). For disability purposes, a job exists in the nationa
economny regardl ess of whether (1) the work exists in the i medi ate area
inwhich the claimant lives; (2) a specific job vacancy actually exists;
or (3) the claimnt would actually be hired for the job. 20 CF. R
§ 404. 1566(a); see also Bardabelias v. Sec’'y of Health and Human Servs.,
No. 85 CV 4373, 1986 W 14618, at *2 (E.D.N.Y. Oct. 31, 1986) (“The
Secretary does not have to prove that an occupation actually exists in

substantial nunmbers in the econony.”). On renmand, the ALJ may rely on
the DOT to show certain jobs exist in the national econony.

Medi cal Consul t ant

Hi ggins argues that the ALJ failed to provide any reason for
rejecting the RFC of Christine Cruzen, the nedical consultant.

On May 4, 2006, Christine Cruzen conpleted a physical residual
functional capacity assessnent (PRFCA) form (Tr. 189-95.) Cruzen was
not a physician, but a senior counselor in the state office of
disability determ nations. (Tr. 188.) In her evaluation, Cruzen noted
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that Higgins had the ability to stand and/or wal k for two hours and sit
for six hours in an eight-hour day. (Tr. 190.) At the end of the form
Cruzen inserted her typed name in the block entitled “Medica
Consultant’s Signature.” (Tr. 195.)

The ALJ did not discuss Cruzen’s evaluation in his opinion. Under
the regulations, the ALJ nust consider the findings of state agency
medi cal consultants, and “nust explain in the decision the weight given
to the opinions of a State agency nedical or psychol ogi cal consultant
or other program physician or psychologist. . . .7 20 CF.R
8§ 416.927(f)(2)(i), (ii). However, non-nedi cal sources nmay not be used
to determ ne an i nmpai rment; non-nedi cal sources may only be used to show
the severity of an inpairnment. 20 C.F.R 8§ 416.913(a),(d). In fact,
it isreversible error for the ALJ to rely on a PRFCA formconpl et ed by
a non-nedi cal consultant. Malone v. Astrue, No. 4:07 CV 1896 CAS, 2009
W. 426459, at *12 (E.D. Mo. Feb. 19, 2009) (citing Dewey v. Astrue, 509
F.3d 447 (8th Cir. 2007)). Looking to Malone, the ALJ did not commit
reversible error by failing to discuss the evaluation of a non-nedica

source.

Consul tati ve Exam nation

Hi ggi ns argues the ALJ erred by failing to order a consultative
examto eval uate his all egations of depression.

The ALJ is required to order nedical exam nations and tests only
if the available nedical records do not provide sufficient nedical
evidence to determ ne whether the claimnt is disabled. Barrett v.
Shalala, 38 F.3d 1019, 1023 (8th GCir. 1994). |In this case, the record
contains several indications that Hi ggins did not suffer from a
di sabling nmental condition. In February 2006, an examni nation showed
Hi ggins was alert and oriented, with normal intellectual functioning.
In May 2006, Kresheck found Higgins suffered from major depressive
di sorder and generalized anxiety disorder, but concluded that these
i mpai rments were not severe. In October 2007, during a visit to the
emer gency room Higgins had an appropriate affect. That sane nonth,
Higgins wote “n/a” in the section asking himto describe his nental
health synptons or problens. In the same questionnaire, Higgins
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reported having crying spells and feelings of depression, but noted that
he had not seen a psychol ogi st or psychiatrist. The record also fails
to show that Higgins ever required hospitalization or counseling for his
depression and anxiety, or that he ever took any nedication for his
depression or anxiety. During the hearing before the ALJ, Higgins’'s
| awyer did not seek to elicit any testinony concerning Hi ggins's
depression or anxiety, and Higgins hinself testified that his back, arm
and heel problenms were his main problens. (Tr. 9-16.) Taken as a
whol e, the record provided sufficient evidence fromwhich the ALJ could
determ ne that Higgins's nental inpairnents were not disabling. See
Conbs v. Astrue, 243 F. App' x 200, 205 (8th Cir. 2007) (unpublished per
curiam (where the record indicated the clainmnt’s depressi on was not

disabling, the ALJ did not err by failing to order a psychiatric
examn nation).

VI. RECOVMENDATI ON
For the reasons set forth above, it is the recomendati on of the

under si gned that the decision of the Comm ssioner of Social Security be
reversed and remanded under Sentence 4 of 42 U.S.C. § 405(9). Upon
remand, the ALJ should ensure that the hypothetical question posed to
the VE corresponds to the ultimte RFC determ nation. To that end, the
ALJ may wi sh to hold a suppl enental hearing. The ALJ should al so treat
Hi ggi ns as a person cl osely approachi ng advanced age.

The parties are advised that they have until February 8, 2010, to
file witten objections to this Report and Recommendati on. The failure
to file tinely witten objections my waive the right to appeal issues
of fact.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE
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Si gned on January 22, 2010.

19 -



