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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

JEREL JONES, )
)
Plaintiff, )
) No. 4:08CV01472 FRB
)
v )
)
M CHAEL J. ASTRUE, Conm ssi oner )
of Social Security, )
)
Def endant . )

MEMORANDUM AND ORDER

This matter is on appeal for review of an adverse ruling
by the Social Security Adm nistration. Al matters are pending
bef ore t he undersi gned United States Magi strate Judge, with consent
of the parties, pursuant to 28 U S.C. 8§ 636(c).
| . Procedural Background

The record indicates that plaintiff’s nother filed an
application for Supplenental Security Inconme (“SSI”) under Title
XVI of the Social Security Act (“Act”) on behalf of plaintiff Jerel
Jones (“plaintiff”), alleging disability as of April 3, 2006, due
to asthmg, a learning disability, and attention-deficit-
hyperactivity disorder (“ADHD").? (Adm ni strative Transcript

(“Tr.”) 66-69). Plaintiff’'s application was denied, and on July

The record indicates that plaintiff was born on April 16, 1989, and was
therefore a m nor when his application was filed, but reached age 18 before
the date of his admnistrative hearing. (Tr. 14, 18, 57).
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25, 2007, a hearing was held before an Adm nistrative Law Judge
(“ALJ”). (Tr. 14-27; 228-60). On August 5, 2007, the ALJ issued
his decision denying plaintiff’s application. (Tr. 14-27).
Plaintiff subsequently filed a request for review of this decision
wi th def endant agency’s Appeal s Council, which granted plaintiff’s
request for additional time before taking action on plaintiff’s
case. (Tr. 8-10). On August 15, 2008, the Appeals Council denied
plaintiff’s request for review (Tr. 3-7). The ALJ s decision
t hus stands as the final decision of the Conm ssioner. 42 U S. C

8§ 405(q).

1. Evi dence Before the ALJ

A. Heari ng Testi nony

During the admnistrative hearing, plaintiff was
represented by attorney Jeffrey Bunten.? Plaintiff testified that
he was eighteen years of age; five feet, six inches tall; 125
pounds; and right-handed. (Tr. 233). He testified that he lives
at hone with his nother and younger sister, and planned to return
to high school for his senior year in the fall. (1d.) Plaintiff
testified that he was an “honor roll student” at Marquette High

School . (Tr. 237). The ALJ noted that plaintiff had achieved

2At the outset of the hearing, the ALJ asked plaintiff’s attorney to
explain the status of crimnal charges for stealing, which were pending
against plaintiff, and plaintiff’s attorney explained that crinmnal matters
were pending in both St. Louis Gty and St. Louis County, and that plaintiff
was being represented by counsel. (Tr. 231-32).
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grades of A and B while a student at Crestview Mddle School, and
plaintiff testified that math was his favorite subject. (Ld.)
Plaintiff testified that, in school, he was gi ven special help with
subj ects he did not understand. (Tr. 234). Plaintiff’s attorney
indicated that plaintiff had attained 1.Q scores of 93 and 91.
(1d.)

Plaintiff testified that, two nonths prior to the
heari ng, he had spent two weeks working as a house cleaner. (Tr.
235). Plaintiff testified that he did not feel he could do this
work for forty hours per week on an ongoi ng basi s because the dust
made hi m wheeze and cough, and he had to use a mask. (Tr. 239).

Plaintiff testified that he was unable to perform any
wor k because he becane short of breath due to asthma. (Tr. 235).
Plaintiff testified that he used to snoke two packs of cigarettes
per day, but had reduced his daily consunption to three or four
cigarettes. (1d.)

Plaintiff testified that his current prescriptions

included Singulair,® Advair,* and Prednisone.?® (Tr. 237).

8Singul air, or Mntelukast, is used to prevent breathing difficulties
and ot her synptons associated with asthma and with exercise. It is also used
to treat the synptons of seasonal and perennial allergies.
http://ww. nl mni h. gov/ nedl i nepl us/ drugi nf o/ nedmast er/ a600014. ht m

4“Advair is a conbination of Fluticasone and Sal neterol, and is used to
prevent wheezing, shortness of breath, and breathing difficulties caused by
ast hma and COPD.
http://ww. nl mni h. gov/ nedl i nepl us/ drugi nf o/ nedmast er/ a699063. ht m

SPredni sone is used to treat synptons associated with |low corticosteroid
levels, and is also used to treat severe allergic reactions, multiple
sclerosis, lupus, and certain conditions that affect the lungs, skin, eyes,
ki dneys bl ood, thyroid, stomach, and intestines.
http://ww. nl mni h. gov/ nedli nepl us/drugi nf o/ nredmast er/ a601102. ht m
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Plaintiff testified that he used an inhaler each day before
becom ng physically active. (Tr. 238). He testified that he used
a nebulizer six or seven tinmes per year, “dependi ng how t he weat her
goes,” and also testified that he experienced wheezing between
asthma attacks. (Ld.) He testified that he took a three-day
course of Prednisone “three weeks ago” when he had chest pains and
wheezing. (Tr. 239).

Plaintiff testified that he had no energency room
treatnent or hospitalizations for asthma during the year 2007, but
that he did have one energency room visit, and one five-day
hospitalization, due to asthma in 2006. (Tr. 240). Plaintiff
testified that his Advair dosage had been increased in the | ast two
mont hs, but he did not know the reason. (Tr. 240-41). He
testified that, between energency room visits, he had asthma
attacks two or perhaps three tinmes per nonth. (Tr. 241).
Plaintiff was asked what he did when he had an asthma attack, and
he testified as follows: “First I'Il talk to ny nother. 1'II tell
her that | may need to go to the ER, or she just mght just help ne
W th using ny nebulizer, just fill up ny machine up and then | just
use that and if that doesn’t work | just end up going to the
enmergency room” (l1d.)

Plaintiff testified that he had never tried to get a
driver’s license, stating that if he were to have an asthnma attack
while driving, he could hurt hinself or others, and he thought he
shoul d therefore “just wait.” (Tr. 242). Plaintiff testified that
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he had no problens with wal king, standing, sitting, or using his
hands. (1d.)

Plaintiff described an asthna attack as a tightening of
his chest, and difficulty catching his breath. (Tr. 243).
Plaintiff testified that he had not had an asthna attack that year,
and stated that his last asthma attack occurred on April 4, 2006.
(Id.) Plaintiff testified that he usually had asthma attacks in
April, around the tinme of his birthday. (Tr. 244).

The ALJ then heard testinony fromHenry Onken, MD. (Tr.
244). Dr. Onken testified that he had not exam ned plaintiff, but
had t horoughly reviewed his nedical records. (Tr. 246). Dr. Onken
testified that plaintiff would be able to stand and sit. (Tr.
250). The ALJ and Dr. Onken discussed the fact that the medical
evidence <contained conflicting statenents regarding whether
plaintiff’s asthma was controlled or uncontrolled, and Dr. Onken
testified that he could not resolve the conflict, but that it
appeared that both nedical treatnment providers were inpressed by
plaintiff’s long history of severe asthma, and that one had noted
plaintiff’s recent inprovenent. (Tr. 251). Dr. Onken testified
that plaintiff’s asthma required a |ot of nedication, and was a
severe problem (Tr. 252). Dr. Onken testified that, wth
medi cation, plaintiff could have a normal |ife, but should not run.
(Id.) It was noted that, in the past, plaintiff had filed at | east
three disability clains. (Tr. 252-53).

Dr. Onken testified that plaintiff took corticosteroids
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once or twce per nonth, a reginen that seened to “take care of
things.” (Tr. 253). Dr. Onken testified that corticosteroids were
known to cause side effects, including salt retention and inpaired
wound healing. (Tr. 253-54). Dr. Onken testified that it appeared
that plaintiff had | ow grade wheezi ng between asthma attacks. (Tr.
254) .

The ALJ then heard testinony from Shanda Catching,
plaintiff’s nother. Ms. Catching testified that she treats
plaintiff for wheezing at hone, and that is why he does not require
enmergency room visits. (Tr. 256). Ms. Catching testified that
plaintiff had experienced three asthma attacks during 2007, but not
to the point that he required energency roomtreatnent. (Tr. 256-
57). Ms. Catching testified that snoking triggered plaintiff’s
asthma, and she herself was a smoker. (Tr. 257). Plaintiff then
testified that he snoked “about six cigarettes” per day. (Tr.
253). Ms. Catching testified that plaintiff had m ssed two weeks

of school due to his asthma. (1d.)

B. Medi cal Records®

The record indicates that plaintiff was treated at the
Grace Hill Neighborhood Health Center from Novenber 22, 2000

through April 23, 2001. (Tr. 153-78). These records include

5The Administrative Transcript contains nedical information predating
plaintiff’s alleged onset date. These records will be included in the
followi ng summary, to the extent they are relevant to the instant matter.
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“Friends of Asthmatics in the Nei ghborhoods” docunentation forns,
indicating that plaintiff took Al buterol,” Singulair, and Fl ovent;?
that his hone was cl ean and neat; that he knew his nedication; and
that he was doing well in school. (Tr. 153-78).

The record indicates that, on June 21, 2004, plaintiff
saw Carolyn L. Cannon, MD., at St. Louis Children's Hospital, for
a first-time asthma evaluation. (Tr. 205-06). Dr. Cannon noted
that plaintiff had been asthmatic since age four, and averaged two
hospi tal adm ssions per year due to asthma. (Tr. 205). Dr. Cannon
noted that plaintiff frequently required corticosteroids and
frequently m ssed school, but was “quite nonconpliant” with his
mai nt enance nedi cations, and took nedi cati on only when sick. (ld.)
She noted that his worst nonths were in April and May, and that he
di d not have indoor precipitants. (l1d.)

Lung function testing was perfornmed, and plaintiff’s
FEV® val ues were consistent with a noderate to severe obstructive

process, with marked bronchial reactivity. (Tr. 206). Allergy

Al buterol is a bronchodilator used to prevent and treat wheezing,
difficulty breathing and chest tightness caused by |ung di seases such as
ast hma and chronic obstructive pul nonary di sease (COPD; a group of di seases
that affect the |lungs and airways).
http://ww. nl mni h. gov/ nedl i nepl us/ drugi nf o/ nredmast er/ a607004. ht m

8Fl ovent, or Fluticasone oral inhalation, is used to prevent breathing
difficulties, chest tightness, wheezing and coughi ng caused by asthma
Fluticasone is in a class of nmedications called corticosteroids. It works by
decreasing swelling and irritation in the airways to allow for easier
breathing. http://ww. nl mnih.gov/nedlineplus/druginfo/ medmast er/a601056. ht n

SFEV stands for “Forced Expiratory Volune,” and is the result obtained
during Spironetry, or lung function, testing. The FEV value reflects how well
a person can hold air in his lungs, and how much air he can exhal e after
taki ng a deep breath.
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skin testing revealed allergies to nunmerous environnenta
irritants, including trees and nold. (1d.)

The record indicates that plaintiff presented to the
enmergency room of St. Louis Children’s Hospital on February 21
2006 with conpl ai nts of cough and wheezi ng, and was di agnosed with
an asthma exacerbation. (Tr. 200). He was advised to use
Al buterol and Prednisone. (Tr. 201).

The record indicates that plaintiff presented to the
enmergency room of St. Louis Children’s Hospital in March of 2006
with conplaints of a back injury during baseball practice. (Tr.
199). He was diagnosed with a nuscle strain, and advised to use a
heat pack and | buprofen. (1d.)

On April 3, 2006, plaintiff was admtted to the pediatric
intensive care unit of St. Louis Children’s Hospital due to asthna.
(Tr. 193-98). Chest x-ray perfornmed on April 3, 2006 reveal ed
likely pneunponia in the left |lower |obe of the lung, although
clinical correlation was recommended. (Tr. 217). He was
di scharged on April 7, 2006, and advi sed to use Advair, Singulair,
Al buterol and Prednisone. (Tr. 191-92; 197-98; 213-17).

On May 15, 2006, plaintiff returned to Dr. Cannon’s
of fi ce and was seen by John Spivey, MD., for a followup visit for
what was described as “severe persistent/fatality-prone asthm,”
and it was noted that he was | ast seen on June 21, 2004. (Tr. 180-
82). Dr. Spivey noted that plaintiff remai ned synptomatic despite
mai nt enance therapy, and had conplaints of nocturnal cough and
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mar ked synptomatol ogy with exercise; however, it was noted that
Advair helped plaintiff’s synptons. (Tr. 180).

Dr. Spivey noted that plaintiff had begun snoki ng one to
two packs of cigarettes per day, and al so noted t hat he had advi sed
plaintiff to stop smoking. (1d.) Dr. Spivey also noted that
plaintiff had been “nonadherent” with his asthma reginmen in the
past, and had done much better on Advair since his hospital
di schar ge. (Tr. 181). He noted that plaintiff should continue
using Advair daily, and that, if he remai ned conpliant, his dosage
coul d be reduced.® (1d.)

The record contains a Childhood Disability Evaluation
Form whi ch was signed by psychol ogi st R Mreno on June 20, 2006,
and by pediatrician Despine Coulis, MD. on July 13, 2006. (Tr.
130- 36) . It was opined that plaintiff’'s asthma represented a
severe inpairnent, but was not of listing-level severity. (Tr.
130) . Plaintiff’s functioning in each of the 6 domains of
functioni ng was eval uated, and it was opined that plaintiff had “no
[imtation” in his ability to interact/relate wth others; nove
about and mani pul ate objects; or care for hinself. (Tr. 132-33).
It was opined that plaintiff had a “l ess than marked” limtation in
his ability to acquire and use information. (Tr. 132).

In the domai n of Heal th and Physical Well-Being, the box

'n the office note, it is indicated that Dr. Cannon had personally
interviewed plaintiff and his famly; exam ned plaintiff; and di scussed the
case with Dr. Spivey, and that she agreed with the findings, assessnent, and
pl an Dr. Spivey described. (Tr. 182).
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indicating a “marked” limtation was checked. (Tr. 133). It was
noted that |ung function testing on May 15, 2006 reveal ed an FEV of
2.21, above the 1.55 or less required under |listing 103.03A. (1d.)
It was noted that plaintiff’s primary care clinic had been
contacted, and that plaintiff had not been seen there in the past
year, except for one visit for imunizations. (Tr. 133, 135). It
was noted that in the past year, plaintiff appeared to be w thout
ast hma exacerbations until February 2006 and April 2006, when he
was hospitalized. (Tr. 135). It was noted that plaintiff had had
a total of three courses of oral steroids, and the equival ent of
four asthma exacerbations, including the equivalent of two for the
hospitalizati on and one for the steroid course begun just prior to
his May 15, 2006 clinic visit. (ld.) It was noted that plaintiff
did not have nedical evidence of chronically abnornmal inaging as
required under listing 1103.Cl1 and C2. (Tr. 135-36). It was noted
that the famly' s allegations were partially credible and that
plaintiff’s asthma was severe, but he did not neet a listing for
asthma. (Tr. 136).

On August 22, 2006, plaintiff was exam ned by Dr. Cannon.
(Tr. 207). Dr. Cannon noted that, while Advair non-conpliance had
been noted during plaintiff’s last visit of May 15, 2006, since
then, plaintiff had been using Advair and reported “feeling good.”
(Id.) Plaintiff also reported having reduced his cigarette use to
10 cigarettes per week, and attributed some of his inprovenent to
t hese snoking cessation efforts. (1d.) Plaintiff reported that he
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had not had a course of Prednisone since May of 2006, and he had no
epi sodes of cough, wheeze, shortness of breath, or chest tightness.
(ILd.) Plaintiff reported that his asthma had “not been bot hering
himlately,” and he reported adherence to his asthma action plan.
(Tr. 207). Lung function tests were consistent with a mld
obstructive process, and were sonewhat inproved since plaintiff’s
May visit. (Tr. 208). Plaintiff was continued on his current
regi men, and was advised to stop snmoking. (ld.)

On May 31, 2007, plaintiff returned to Dr. Cannon’s
of fice and was eval uated by Jodi E. Carter, R N., although both she
and Dr. Cannon signed the treatnment note. (Tr. 220-22). It was
not ed that, when | ast seen, plaintiff’s asthma was wel |l -control |l ed.
(Tr. 220). It was also noted that plaintiff had been scheduled to
be seen the precedi ng day, but did not appear as schedul ed and t hat
he was contacted and the appointnment was reschedul ed. (Ld.)
Plaintiff and his nother reported that, during the interval since
his last visit, he had been doing fairly well, and reported two
exacerbations brought on by wupper respiratory tract infection
synptons, and weather changes. (1d.) He reported currently
wor ki ng a j ob doi ng manual | abor, and stated he was able to do this
fairly well if he pre-treated wth Al buterol. (Id.) Plaintiff
reported that he was trying to cut back on snoking, and stated that
he snoked four to five cigarettes per day. (Tr. 221). The results
of lung function testing was consistent wwth mld intra-thoracic
airflow obstruction. (ld.) It was opined that plaintiff’'s asthm
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was “severe persistent, uncontrolled.” (l1d.) It is indicated that
the option of using Xolair! to better control plaintiff’'s asthm
was consi dered, but that plaintiff was hesitant regardi ng using an
injection. (ld.) The clinician further noted her concerns about
whet her plaintiff would be able to conply with the two week visit
schedule. (Tr. 221). 1t was also noted that snoking cessation was

reviewed. (ld.)

C. O her Evi dence

In Septenber of 1999, plaintiff was evaluated by his
school district. (Tr. 118-28). During 1.Q testing, plaintiff
achi eved a score of 91 on the Kaufrman Brief Intelligence Test, and
a score of 93 on the Stanford-Binet Intelligence Scale. (Tr. 120).
It was noted that plaintiff was quiet and wel | - behaved, and that he
conplied with the teacher’'s directives to the class. (Ld.)
Plaintiff was al so descri bed as an “appeal i ng youngst er who ent ered
all testing sessions in a pleasant, friendly and cooperative
manner.” (Tr. 124). It was noted that he had a nedi cal diagnosis
of ADHD, and that when he took his nedication, he had “no
difficulties” with attention, concentration, or inpulsiveness, and
that his classroom behavior was well controlled. (Ld.)

Plaintiff’s task focus and attention were adequate, and his

%ol air, or Omalizumab, is administered via injection and is used to
decrease the nunber of asthma attacks in people with allergic asthma. It is
usually injected in a doctor’s office every two to four weeks.
http://ww. nl mni h. gov/ nedl i nepl us/ drugi nf o/ neds/ a603031. ht n
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activity level was normal. (1d.) It was noted that his Full Scal e
|.Q/Conposite |.Q score of 93 on the Stanford-Binet fell within
the average range of cognitive ability, and that his scores in
readi ng were below his ability. (Tr. 127).

Di sciplinary records fromMarquette Hi gh School indicate
that, in 2005 and 2006, plaintiff was subjected to various in-
school suspensi ons and out - of - school suspensi ons for
di sruptive/di srespect ful conduct, i nsubor di nati on, and for
steal i ng/ possession of stolen property. (Tr. 92-94). Plaintiff’s
hi gh school grade cards showed grades of nostly As and Bs, and a D+
in Geonetry. (Tr. 90).

An | ndi vi dual i zed Education Program(“I EP") was initiated
for plaintiff by Marquette H gh School on February 3, 2006. (Tr.
103) . It was indicated that plaintiff had difficulty
“reading/utilizing and applying what he reads; difficulty wth
witing tasks, especially longer ones,” and it was noted that
plaintiff |earned best through a nulti-nodality approach, and a
structured environnent. (Tr. 104). It was noted that plaintiff
had a good sense of hunor; was a good worker when he wanted to be;
that he had earned As and Bs in school; and that he continued to
make st eady i nprovenent with reading and witing skills. (Ld.) It
was noted that plaintiff had a nedical diagnosis of Attention-
Deficit/Hyperactivity Disorder (“ADHD’) with “inconsi stent nedi cal
usage,” and that recent state standardi zed testing reveal ed that he
was “progressing” in math and science. (Tr. 104). It was noted
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that he nmade sufficient progress. (Tr. 106). Plaintiff endorsed
secondary goal s such as attendi ng coll ege and |iving i ndependent|y,
and stated that he enjoyed many sports and “hanging out wth

friends.” (Tr. 111).

L1l The ALJ’ s Deci sion

The ALJ in this case determned that plaintiff had not
engaged in substantial gainful activity since the date his
application was filed. (Tr. 19). The ALJ anal yzed plaintiff under
bot h the chil dhood and the adult listings of inpairnments. (Tr. 15-
26) .

The ALJ determned that, before plaintiff attained the
age of 18, he had the severe inpairnent of asthma, but did not have
an inpairment or conbination of inpairnments that net or nedically
equal ed, or that functionally equaled, a listed inpairnent. (Tr.
19). In so finding, the ALJ analyzed the medical evidence of
record, and analyzed plaintiff’s functioning in each of the six
domai ns of functioning, and determ ned that, before attaining the
age of 18, plaintiff had a “less than marked” limtation in the
domains of Acquiring and Using Information; Attending and
Compl eti ng Tasks; and Heal t h and Physical Well-Being. (Tr. 23-25).
The ALJ determned that plaintiff had “no limtation” in the
domains of Interacting and Relating to O hers; Myving About and

Mani pul ating Objects; and Caring for Yourself. (Tr. 24). The ALJ
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concluded that, because plaintiff did not have an inpairnment or
conbi nation of inpairnents that net, nedically equaled or
functionally equaled a listed inpairnent, plaintiff was not
di sabled prior to attaining the age of 18. (Tr. 25).

The ALJ al so determned that plaintiff, since attaining
age 18, continued to have a severe inpairnent/conbination of
i npai rments, but had devel oped no new inpairnments. (ld.) The ALJ
determ ned that, since attaining age 18, plaintiff had the residual
functional capacity (“RFC') to |ift and/or carry up to 10 pounds
occasionally and up to five pounds frequently; sit for up to six
hours i n an ei ght-hour workday; and stand/wal k for up to two hours,
an RFC consistent with sedentary work. (Tr. 25-26). The ALJ al so
found that plaintiff had an additional limtation, in that he would
need to work in a clean environnent with mniml airborne
pol lutants. (Tr. 26).

The ALJ determ ned that transferability of job skills was
irrel evant, because plaintiff had no past relevant work. (Ld.)
Using the CGuidelines, the ALJ determned that jobs existed in
significant nunbers in the national econony that plaintiff could
perform (Ld.) In so finding, the ALJ noted that plaintiff’s
additional limtations had little to no effect on the occupati onal
base of unskilled sedentary work. (l1d.) The ALJ concl uded that
plaintiff had not been under a disability, as such is defined in

the Act, at any tinme through the date of his decision. (Tr. 26).
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| V. Di scussi on

A claimant under the age of eighteen is considered
di sabl ed and eligible for SSI under the Social Security Act if he
“has a nedically determ nabl e physical or nental inpairnent, which
results in marked and severe functional Iimtations, and which can
be expected to result in death or which has |asted or can be
expected to last for a continuous period of not less than 12
months.” 42 U.S.C. 8 1382c(a)(3)(O(I).

The Comm ssioner is required to undertake a three-step
sequential evaluation process, found at 20 CF. R § 416.924(a),
when determ ning whether a child is entitled to benefits. At the
first step, the Comm ssioner nust determ ne whether the child is
engaged in substantial gainful activity. |f so, benefits are
denied. |If not, the Conm ssioner proceeds to the second step and
determ nes whether the child s inpairnment or conbination of
inpairments is severe. |If so, the Comm ssioner proceeds to step
three, at which he considers whether the inpairnent neets,
medically equals, or functionally equals a disability in the
Listing of Inpairments, 20 C.F.R Part 404, Subpart P, Appendix 1
(“Listing” or “the Listings”). If the child s inpairnment neets or
medically equals a Listing, the child is disabled. A child s
inpairment is nedically equal to a listed inpairnent if it is at
| east equal in severity and duration to the nedical criteria of the

listed inpairnent. 20 CF.R 8§ 416.926(a).
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If the child s inpairnent does not neet or nedically
equal a Listing, the Comm ssioner wll assess all functional
[imtations caused by the child s inpairnent to determ ne whet her
it “functionally equals” a Listing. This analysis requires the
Comm ssioner to assess the child s devel opnental capacity in the
follow ng six “domains”: (1) Acquiring and Using Information; (2)
Attendi ng and Conpl eting Tasks; (3) Interacting and Relating with
Q hers; (4) Moving About and Mani pul ating Objects; (5) Caring for
Yoursel f; and (6) Health and Physical Wl -Being. See 20 CF.R

8§ 416.926a(b)(1); see also Mwore ex rel. More v. Barnhart, 413

F.3d 718, 722 n. 4 (8th Gir. 2005).

In order for the child s inpairnment to functionally equal
a Listing, it nust result in “marked” Iimtations in tw domains,
or an “extreme” limtation in one domain. 20 C.F.R § 416.926a.
A marked limtation in a domain exi sts when the child’ s inpairnment
seriously interferes with his ability to independently initiate,
sustain, or conplete activities. 20 CF.R 8 416.926a(e)(2). An
extrene limtation exists when the child s inpairnent interferes
very seriously with his ability to independently initiate, sustain,
or conplete activities. 20 CF. R 8 416.926a(e)(3). Extrene
[imtation is the rating given to the worst limtations. 1d.
Absent a finding that the child s inpairnent functionally equals a
listed inpairment, the child is not disabled.

The Conmm ssioner’s findings are conclusive upon this
Court if they are supported by substantial evidence. 42 U S.C 8§
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405(g); Richardson v. Perales, 402 U S. 389, 401 (1971); Young

o/b/o Trice v. Shalala, 52 F.3d 200 (8th Gr. 1995), citing Wolf

v. Shalala, 3 F.3d 1210, 1213 (8th Cr. 1993). Subst ant i al

evidence is | ess than a preponderance, but enough that a reasonabl e
person would find adequate to support the conclusion. Briggs v.
Cal l ahan, 139 F.3d 606, 608 (8th Cir. 1998). In eval uating whet her
substantial evidence supports the decision, this Court nust
consi der evidence which supports the Conmm ssioner’s decision, as
wel | as any evidence that fairly detracts fromthe ALJ' s findi ngs.

ld.; see also Goeper v. Sullivan, 932 F.2d 1234, 1237 (8th Cir.

1991). However, where substantial evidence supports the
Commi ssioner’s decision, the decision may not be reversed nerely

because substantial evidence nmay support a different outcone.

Briggs, 139 F.3d at 608; Browning v. Sullivan, 958 F.2d 817, 821
(8th Cr. 1992) (citing Cruse v. Bowen, 867 F.2d 1183, 1184 (8th

Gir. 1989)).

In the case at bar, plaintiff argues that the ALJ failed
to articulate a legally sufficient rationale for his determ nation
that plaintiff did not nmeet subsection C of the childhood listing
for asthma, Listing 103.03. |In support, plaintiff argues that the
evidence of record docunented that he had been prescribed
corticosteroids on a fairly continuous basis, and al so notes that

t he nedi cal expert testified that plaintiff had | ow grade wheezi ng
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in between acute asthma attacks.'? Plaintiff also argues that the
ALJ failed to articulate a legally sufficient rationale for finding
that he had “less than marked” limtations in the domains of Health
and Physical Well-Being, and Interacting and Relating with O hers.

Plaintiff also challenges the ALJ's findings under the
adult standards, arguing that the ALJ' s residual functional
capacity (“RFC’) finding is not supported by nedical evidence
addressing his ability to function. Finally, plaintiff argues
that, because there is evidence of a significant non-exertiona
inpairnment, the decision is insufficient because it |acks
vocational expert testinony. In response, the Conm ssioner
contends that the decision is supported by substantial evidence on

the record as a whol e.

A Listing 103.03C

Plaintiff argues that the ALJ failed to articulate a
legally sufficient rationale for his finding that plaintiff did not
meet section Cof Listing 103.03, the Listing for chil dhood ast hma.
Revi ew of the decision reveals no error.

The burden of proof is onthe plaintiff to establish that

his inpairment neets or equals a listing. Johnson v. Barnhart,

390 F.3d 1067, 1070 (8th Gr. 2004) (citing Sullivan v. Zebley,

2P aintiff does not contend that he neets any of the other sections of
Li sting 103.03, which contain the criteria of FEV1 readings; asthnma attacks;
and growth inpairnent. 20 C.F.R 404, Subpt. P, App. 1, § 103.03. Plaintiff
submts no argunments related to allegations of inpairnents other than asthnma
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493 U. S. 521, 530-31 (1990)). To neet a listing, an inpairnent
must neet all of the listing’ s specified criteria. 1d. (citing
Sullivan, 493 U. S. at 530) (“An inpairnment that mani fests only sone
of these criteria, no matter how severely, does not qualify.”).
The specified criteria for subsection Cof Listing 103.03
are as foll ows:
Persistent | ow grade wheezing between acute attacks or
absence of extended synptomfree periods requiring
dayti me and noct ur nal use of synpat hom netic
bronchodil ators with one of the follow ng:
1. Persistent prolonged expiration with
radi ographic or other appropriate inmaging
techni ques evi dence of pul monary
hyperinflation or peribronchial disease; or
2. Short courses of corticosteroids that
average nore than 5 days per nonth for at
| east 3 nonths during a 12-nonth peri od.
20 C.F. R 404, Subpt. P, App. 1, 8§ 103.03C
In support of his argunent, plaintiff clainms that the
medi cal expert testified that plaintiff had been prescribed a
corticosteroid® on a fairly consistent basis, and that he
experienced | ow grade wheezing between asthma attacks. However
plaintiff presents no evidence that he had “persistent” |ow grade
wheezi ng, or that he used corticosteroids nore than five days per
month for at l|least three nonths in a 12-nonth period, as the

listing requires. As the Conmm ssioner correctly notes, plaintiff

cannot neet the specific criteria of the listing nmerely by pointing

13pr edni sone is a corticosteroid.
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to testinony that he experienced sone wheezing and had been
prescribed corticosteroids. |In addition, the nedical evidence of
record supports the ALJ’ s concl usion. For exanple, while plaintiff
was i ndeed hospitalized once for an asthma attack, he told Dr.
Cannon on August 22, 2006 that he had experienced no episodes of
cough, wheeze, shortness of breath, or chest tightness, and stated
that his asthma was not bothering him (Tr. 207). During a
clinical examnation on My 31, 2007, Nurse Carter noted no
wheezing. (Tr. 221). In order to neet a listing, an inpairnment
must nmeet all of the listing’ s specified criteria. 1d. (citing
Sullivan, 493 U S. at 530). As noted above, to neet subsection C
of Listing 103.03, plaintiff nust denonstrate that he has
“persistent” wheezing in between acute asthma attacks. The ALJ’' s
conclusion that plaintiff did not neet the requirenments of Listing

103.03 is supported by the record.

B. Functi onal Equi val ency

Having determned that plaintiff’s inmpairnent did not
meet or nedically equal the listing for chil dhood asthma, the ALJ
anal yzed plaintiff's inpairnent in each of the six domains of
functioning, and determned that plaintiff did not functionally
equal a listing. Specifically, the AL determned that plaintiff
had “l ess than marked” |[imtations in the domains of Acquiring and
Using Information, Attending to and Conpleting Tasks, and Health
and Physical Wl l-Being; and determ ned that he had no limtations
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in the domains of Interacting and Relating to O hers, Myving About
and Mani pul ating Objects, and Caring for Yourself.

Plaintiff challenges the ALJ's findings related to the
domains of Health and Physical Well-Being, and Interacting and
Relating to O hers. In support of his argunents related to the
first domain, plaintiff argues that the ALJ failed to articulate a
legally sufficient rationale for his determ nation, and argues t hat
t he non-exam ni ng physicians both indicated that plaintiff had a
“marked” inpairnment in this domain.'* Regarding the domain of
Interacting and Relating with Gthers, plaintiff argues that the ALJ
failed to articulate alegally sufficient rationale for his finding
that plaintiff had no inpairment.? Review of the decision reveals
no error.

As noted above, if it is determned that a child s
i npai rment does not neet or nedically equal a listing, the ALJ
determ nes whether it results in limtations that functionally
equal the |isting. 20 CF.R 8 416.926a(a). Funct i onal
equi valency in children neans that the inpairnment nmust result in
“marked” limtations in two domai ns of functioning, or an “extrene”

limtation in one domain. Id. A “marked” limtation is one that

YPlaintiff is apparently referring to the Childhood D sability
Eval uati on Form conpl eted and signed by Psychol ogi st R Mreno on June 20,
2006, and by pediatrician Despine Coulis, MD. on July 13, 2006, detailed
above.

Pl aintiff does not specifically challenge the ALJ' s findings regarding

any of the other four domains, nor does he argue that he had “extrene”
l[imtations in any of the six domains of functioning.
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is nore than noderate but | ess than extrene, and which “interferes
seriously” with the child' s ability to “independently initiate,
sustain, or conplete activities.” 20 CF.R § 416.926a(e)(2).

1. Interacting and Relating Wth G hers

In assessing a child s Iimtations in the domain of
interacting and relating wwth others, the ALJ considers how well
the child initiates and sustains enotional connections with others,
devel ops and uses the | anguage of the comrunity, cooperates with
others, conplies with rules, responses to criticismand respects

and takes care of the possessions of others. 20 CF.R 8§

416.926a(i); Garrett ex rel. More v. Barnhart, 366 F.3d 643, 654
(8th Gr. 2004). In adol escents (those age 12 to the attai nnent of
age 18), it is expected that the child will have the ability to
initiate and develop friendships wth peers; to relate
appropriately to other children and adults; recogni ze soci al rul es;
intelligibly express feelings and ask for assistance; seek
information; describe events and tell stories in different
environments and anong different peopl e. 20 CFR 8§
416.926a(i) (2)(v).

In the case at bar, the ALJ determ ned that plaintiff had
no limtations in this domain. Plaintiff suggests that the “only
rational e” the ALJ gave for his finding was that plaintiff’s school
described his classroom behavior as “well-controlled wth
medi cation as well.” (Docket No. 13 at 13). However, in support
of his determ nation, the ALJ actually noted that plaintiff had not
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all eged a problemin this area; that there was no evidence of such
a problem and that plaintiff’s school district described his
cl assroom behavior as well-controlled with nedication. (Tr. 24).
Substantial evidence supports the AL)'s determ nation. As noted
above, when plaintiff was evaluated by his school in 2006, it was
noted that he had a good sense of hunor; that he was a good worker
when he wanted to be; that he earned As and Bs in school; and that
he continued to nake steady inprovenent wth reading and witing
skills. (Tr. 104). Even though plaintiff did have an | EP which
specified difficulty in some academ c areas and the need for
certain accommodations, it was noted that recent standardized
testing reveal ed that he was “progressing” in math and sci ence, and
that plaintiff stated that he enjoyed nany sports and “hangi ng out
with friends.” (Tr. 111).

Plaintiff directs the Court’s attention to school records
docunenting disciplinary action taken against him and suggests
that the records “clearly identify problens with interaction with
others.” (Docket No. 13 at 13). Indeed, the disciplinary records
are evidence that plaintiff failed to foll ow certain school rules.
They do not, however, rise to the level of supporting the
conclusion that plaintiff had Ilimtations that “interfered
seriously” with his ability to initiate, sustain or conplete
activities, as would be required for a finding of a “marked”
[imtation. The record contains other evidence docunenting
plaintiff’s good academ c performance; the fact that he was a good
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wor ker when he wanted to be; was progressi ng academ cally; and t hat
he enjoyed playing sports and hanging out with friends. Al so,
during the admnistrative hearing, plaintiff testified that, when
he had troubl e understandi ng sonething, he asked his teacher to
help him (Tr. 234); that he had helped a friend with a job (Tr.
235); that he was a honor roll student; (Tr. 237) and that math was
his favorite subject. (l1d.) For the foregoing reasons, the Court
finds that substantial evidence supports the ALJ' s determ nation
that plaintiff did not have a Ilimtation in the domain of
Interacting and Relating to O hers.

2. Heal th and Physical Wl -Being

In assessing a child s level of [imtation in the domain
of Heal th and Physical Well-Being, the ALJ considers the cunul ative
physical effects of physical and nental inpairnments, and any
associated treatnents or therapies on a child s functioning that
were not considered in the evaluation of the child s ability to
nove about and mani pul ate objects.® 20 CF.R § 416.926a(l).

The ALJ in this case determned that plaintiff had a
“l ess than marked” |imtation in the domain of Health and Physi cal
Wel | -Being, inasnmuch as the evidence showed that, although
plaintiff would have limtations in physical functioning due to

occasional nebulizer treatnents and asthma exacerbations that

¥ n the domain of Moving About and Mani pul ating bjects, the ALJ found
that plaintiff had no [imtations, and noted that no such inpairnment had been
alleged. (Tr. 24). Plaintiff does not challenge this finding.
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interfered wth physical functioning, he would not be limted to a
mar ked degree. (Tr. 25). Plaintiff argues that the ALJ failed to
articulate a legally sufficient rationale for this determ nation.
In support, plaintiff directs the Court’s attention to the report
conpl eted by the non-exam ning physicians, in which the “marked”
box was checked in the domain of Health and Physical Well-Being.
Revi ew of the decision reveals no error.

In his decision, the ALJ fully analyzed the nedical
evidence from plaintiff’s treating physicians docunenting
plaintiff’s treatnent for asthma. The ALJ also discussed
plaintiff’'s hospital records, and his school records. Wile the
ALJ did not nention the findings of R Mreno and Dr. Coulis, such
omssion is not error. Wile an ALJ is required to develop the
record fully and fairly, he is not required to di scuss every piece
of evidence submtted, and a failure to cite a particular report
does not necessarily nean that the ALJ did not consider it. Black

v. Apfel, 143 F. 3d 383, 386 (8th Cir. 1998); see also Weeler v.

Apfel, 224 F.3d 891, 895 n. 3 (8th Cr. 2000) (the fact that the
ALJ did not attenpt to describe the entirety of claimant’s nedi cal
hi story does not support the argunent that the ALJ disregarded
certain aspects of the record). Furt hernore, psychologist R
Moreno and Dr. Coulis were consultants who had never exam ned
plaintiff, and their conclusion was therefore not binding upon the

ALJ. See Kelley v. Callahan, 133 F.3d 583, 589 (8th Cr. 1998)

(“The opinion of a consulting physician who exam nes a cl ai nant
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once or not at all does not generally constitute substantial
evidence.”) In addition, as the Comm ssioner notes, the report was
conpleted shortly after plaintiff’s alleged onset date, which
coincided with his April 2006 hospitalization, and that plaintiff
subsequently began taking his nedication, and his condition
i nproved.

The undersigned al so notes that the opinion upon which
plaintiff rests was conclusory, and was not fully supported by the
other notations in the report itself, or in the evidence in the
record as a whole. In that sane report, psychol ogist R Mreno and
Dr. Coulis note plaintiff’s nmedical encounters for asthm
i ncluding his hospitalization, and his discharge to honme with oral
steroids. (Tr. 133). It is also noted that plaintiff continued to
experience synptons, and that expiratory wheeze was noted on
clinical examon May 15, 2006, but FEV1 val ues were 2.21, above the
1.55 required under Listing 103.03, and plaintiff did not visit the
pul monary clinic after this date. (Tr. 133-36). It is also noted
that plaintiff had not been seen by his primary care clinic in the
past year; did not use steroids for nore than five days per nonth
for three nonths; and had no abnormal i nmaging. (Ld.) It was
concluded that plaintiff did not neet a listing for asthma. (Tr.
136) . An ALJ is entitled to disregard the opinion of even a
treating physician if that physician offers opinions inconsistent
with his or her own findings, or with the record as a whole. See

Medhaug v. Astrue, 578 F.3d 805, 815 (8th Cr. 2009) (citing CGoff
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v. Barnhart, 421 F.3d 785, 790 (8th G r. 2005)).

Plaintiff presents no evidence from the relevant tine
period indicating that his asthma interfered seriously with his
ability toindependently initiate, sustain, or conplete activities,
as required for a finding of a “marked” limtation. See 20 C F. R
8 416.926a(e)(2). In fact, in August of 2006, plaintiff reported
that he felt good; his asthma was not bothering him and he had no
synptons of coughing, wheezing, shortness of breath, or chest
tightness. (Tr. 207). In May of 2007, plaintiff reported doing
fairly well, and also stated that he was working. (Tr. 220). The
record also indicates that plaintiff’s asthma i nproved when he was
conpliant with his nedication. (Tr. 80, 207). Finally, evenif it
could be said that the ALJ erroneously failed to find that
plaintiff had a “marked” limtation in the domain of Health and
Physical Well-Being, such would not change the outconme of
plaintiff’s case, inasnmuch as findings of “marked” limtation in
two domains were required to achieve functional equival ence.

Therefore, for all of the foregoing reasons, the
undersigned finds that the ALJ's determ nation that plaintiff did
not neet, nedically equal, or functionally equal the chil dhood
listing for asthma is supported by substantial evidence on the
record as a whol e.

C. The ALJ's RFC Deternination

Having addressed the childhood listings, the ALJ

continued his decision with an analysis of plaintiff’s allegations
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under the adult standards of disability. The ALJ determ ned that
plaintiff continued to have the severe inpairnment of asthma after
attaining the age of 18, but had devel oped no new i npai rnents. The
ALJ determned that plaintiff had no past relevant work, and
determ ned that he retained the residual functional capacity to
lift and/or carry up to 10 pounds occasionally and up to five
pounds frequently; sit for up to six hours in an eight-hour
wor kday; and stand/walk for up to two hours in an eight-hour
wor kday. The ALJ also found that plaintiff had an additional
[imtation, “in that he would need to work in a clean environnent
with mniml airborne pollutants.” (Tr. 26).

Plaintiff chall enges the ALJ’ s RFC determ nati on, arguing
that it 1is wunsupported by nedical evidence that addresses
plaintiff’s ability to function in the workplace, and al so suggests
that the ALJ failed to ensure a fully devel oped record. I n
response, the Conm ssioner contends that it is plaintiff’'s
responsi bility to provide nedi cal evidence that he is di sabl ed, and
the fact that the record |acks nedical evidence to establish
di sability does not defeat the ALJ' s decision. Reviewof the ALJ's
decision reveals that his RFC determnation is not supported by
substanti al evidence on the record as a whol e, because the record
cont ai ns no nedi cal evidence addressing how plaintiff’s inpairnment
affects his ability to function in the workpl ace.

Resi dual functional capacity is what a claimnt can do

despite his limtations. 20 C F.R 8§ 404. 1545, Lauer v. Apfel, 245
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F.3d 700, 703 (8th GCr. 2001). The ALJ nust assess a clainmant’s
RFC based upon all relevant, credible evidence in the record
i ncl udi ng nedi cal records, the observations of treating physicians
and others, and the claimnt’s own description of his synptons and

[imtations. Anderson v. Shalala, 51 F.3d 777, 779 (8th Cr.

1995); Goff, 421 F.3d at 793.

“RFCis a nedical question defined wholly in terns of the

claimant’ s physical ability to perform exertional tasks or, in
ot her words, ‘what the claimant can still do’ despite his or her
physical or nental limtations.” Lewis v. Barnhart, 353 F.3d 642,

646 (8th Cir. 2003) (quoting Bradshawv. Heckler, 810 F.2d 786, 790

(8th Gr. 1987)). The AL)' s RFC determ nation nust therefore be
supported by nedi cal evidence that addresses the claimant’s ability
to function in the workplace. Lews, 353 F.3d at 646 (citing

Krogneier v. Barnhart, 294 F.3d 1019, 1023 (8th Cir. 2002)). A

reviewing court has the duty of determ ning whether the record
presents nedi cal evidence of the claimant’s RFC at the tine of the

hearing. Frankl v. Shalala, 47 F.3d 935, 937-38 (8th Cr. 1995).

Unl ess the record contai ns such evidence, the ALJ’ s deci si on cannot
be said to be supported by substantial evidence. 1d.

In the case at bar, plaintiff presented nedi cal evidence
establishing that he suffered from the nedically determ nable
i npai rment of asthna. As noted above, the ALJ determ ned that
plaintiff’s asthma was a severe i npairnment. However, it is unclear

fromthis admnistrative record how plaintiff’s severe inpairnent
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of asthma affects his residual functional capacity to function in
t he workplace. Wiile the adm nistrative record contai ns nunmerous

treatnent records addressing, inter alia, plaintiff’s subjective

conplaints, findings upon physical exam and pul nonary function
study, and plaintiff’s diagnosis, none of the nedical evidence
addresses how plaintiff’s severe inpairnment affects his ability to

function in the workplace, as required. See Nevland, 204 F.3d at

858.

The undersigned notes that it appears plaintiff is able
to enjoy a relatively normal and active |life (including evidence
that plaintiff played sports, socializedwth friends, and attended
school), and that plaintiff’s nmedical records do not necessarily
suggest that plaintiff is disabled fromall work. However, while
the ALJ was not Iimted to considering only nedical evidence when
determining plaintiff’s RFC, nedical evidence was required to
establish how plaintiff’'s asthma affects his ability to function
inthe workplace. Lauer, 245 F. 3d at 704. An ALJ is not permtted

to draw his own inferences fromthe nedi cal evidence. Nevl and v.

Apfel, 204 F.3d 853, 858 (8th Cir. 2000) (citations onitted)

Because this admnistrative record contains no nedical evidence
whi ch actual |y addresses howplaintiff’'s asthma affects his ability
to function, it cannot be said with certainty that the ALJ's RFC
determ nation is supported by substantial evidence on the record as
a whol e. Again, the issue is not whether plaintiff has an

inpairment; the issue is how plaintiff’'s inpairnent affects his
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ability to physically function in the workplace. Lews, 353 F.3d
at 646; Krogneier, 294 F.3d at 1023; Nevland, 204 F.3d at 858.

Plaintiff also contends that the AL)'s failure to elicit
vocational expert (“VE’) testinony was error, because the ALJ
determ ned that plaintiff had the additional limtation of the need
to “work in a clean environment with m nimal airborne pollutants.”
(Tr. 26). In response, the Conm ssioner argues that the presence
of a non-exertional inpairnment does not preclude the use of the
Medi cal - Vocational CGuidelines (also “Guidelines” or “Gids”) when
such i npai rnment does not “dimnish or significantly limt” his RFC
to performthe full range of activities listed in the Guidelines.
(Docket No. 18 at 18).

The Medi cal - Vocational Guidelines are a set of rul es that
direct whether the claimant is or is not disabled “[w here the
findings of fact made with respect to a particular individual’s
vocational factors and residual functional capacity coincide with
all of the criteria of a particular rule.” 20 CF. R Pt. 404,
Subpt. P, App. 2, 8§ 200.00(a). An ALJ may rely upon the Quidelines
if the record supports the ALJ's finding that the non-exertional
i npai rment does not dimnish the claimant’s RFCto performthe full

range of activities. MGeorge v. Barnhart, 321 F.3d 766, 768-69

(8th Cir. 2003).
In the case at bar, the undersigned has determ ned that
the AL)'s RFC determination is not supported by substantial

evidence on the record as a whole, and therefore does not reach
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plaintiff's allegation concerning the ALJ' s reliance upon the
Guidelines. Upon remand, it will be for the Conm ssioner in the
first instance, after properly developing the record and
determining plaintiff’s RFC, to decide whether to rely upon the

Gui del i nes, or obtain vocational expert testinony.

Therefore, for all of the foregoing reasons,
IT IS HEREBY ORDERED that the decision of the
Comm ssi oner pertaining to the period before plaintiff attained the

age of 18 years is AFFIRMED as stated herein.

IT IS FURTHER ORDERED that the decision of the
Comm ssioner pertaining to the period after plaintiff attained the
age of 18 years is REVERSED and this cause REMANDED to the

Comm ssi oner for further proceedi ngs consistent with this opinion.

Judgnent shall be entered accordingly.
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FREDERI CK R. BUCKLES
UNI TED STATES MAG STRATE JUDGE

Dated this 5'" day of March, 2010.
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