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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

CHRI STOPHER CHATMAN,
Petiti oner,
No. 4:08 CV 1656 DDN

V.

TROY STEELE,

N N e e e N N N

Respondent .

MEMORANDUM

This action is before the court upon the petition of Mssouri state
pri soner Christopher Chatnman for a wit of habeas corpus pursuant to 28
US C 8§ 2254. (Doc. 1.) Petitioner Chatman has al so noved to expand
the record (Doc. 16), for funds to enploy an investigator (Doc. 17), for
| eave to conduct discovery (Doc. 18), and for an expedited decision on
the petition (Doc. 24). The parties have consented to the exercise of
plenary authority by the undersigned United States Magistrate Judge
pursuant to 28 U.S.C. § 636(c). (Doc. 14.)! For the reasons set forth
bel ow, the petition for a wit of habeas corpus is denied.

| . BACKGROUND
I n 2003, petitioner Chat man was convicted after ajury trial inthe
Crcuit Court of the City of St. Louis of first-degree assault (Count

1), arnmed crimnal action (Count I1), and victimtanpering (Count I11).
(Doc. 1 at 1.) He was sentenced to 30 years inprisonnent on Count I,

This action was originally assigned to District Judge Charles A
Shaw who referred the action of Magistrate Judge Mary Ann Medler for a
recomended deci sion under 28 U . S.C. 8§ 636(b). Because the Respondent
advi sed the court that the Honorabl e Booker T. Shaw, the a judge of the
M ssouri Court of Appeals, participated in the affirm ng of petitioner
Chat man’ s convictions on direct appeal (Doc. 8), District Judge Charles
A. Shaw ordered the action reassigned to another judge of this court by
the random sel ection process and it was assigned to the undersigned
Magi strate Judge. (Doc. 10.) Thereafter, the petitioner and the
respondent each filed docunentary consents to the exercise of authority
by the undersigned Magistrate Judge under 28 U S.C. § 636(c).
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30 years on Count |1, and 7 years on Count Il1l. (ld.) The sentences

wer e

L.)

ordered to run consecutively, totaling 67 years. (1d.)

The M ssouri Court of Appeals affirnmed the judgnent. State v.
Chat man, 149 S.W3d 544 (Mb. C. App. 2004)(per curiam; (Doc. 13

, EX.

Thereafter, petitioner filed a notion for post-conviction relief

pursuant to M ssouri Supreme Court Rule 29.15. (Doc. 1 at 3.)
Circuit Court denied the nmotion without a hearing. (Doc. 13, EX.
83-92.) The denial of relief was affirmed by the Mssouri Court of
Appeals. Chatman v. State, 242 S.W3d 445 (Mb. Ct. App. 2007);
Ex. L). On Decenber 27, 2007, petitioner filed a notion for

13,

transfer. (ld. at 4.) On January 22, 2008, the M ssouri Suprene

deni ed transfer. (1d.)
On Cctober 27, 2008, petitioner filed the instant petition for a

writ

of habeas corpus. (Doc. 1)
The M ssouri Court of Appeals described the facts establish

t he evi dence thus:

(Doc.

Viewed in the Iight nost favorable to the verdict, the
record reveal s that Movant and Marquis Wl liams (Victin were
acquai nt ances. On July 21, 2001, Mvant went to Victims
home and shot Victimnmultiple tines in the |legs and chest.
One of Victinm s sisters, Carrie, saw Movant running away with
the gun still in his hand and watched himget into the back
of a red mnivan with two female occupants. Anot her of
Victims sisters, Vanessa, arrived soon after the shooting.
Victimtold Vanessa that he had been shot by Movant. Victim
survived but went to the hospital and underwent surgery to
remove the bullets fromhis body.

The following day, Victim identified Mvant as the
shooter froma photographic lineup. Afewdays later, Victim
and Carrie identified Mwvant as the shooter from a live
i neup. Movant was subsequently arrested and charged but
posted bond and was rel eased. On August 17, 2001, Movant
drove by Victim s house and rmade t hreat eni ng gestures toward
Victimand his famly indicating he would “get them?”

At trial, Mvant testified on his own behalf and
presented the testi nony of Ni col e Chanpi on (Chanpi on), Cheryl
Campbel | (Canpbell), and his bail bondsman, Phillip March
(March) . Movant testified that he was not present at the
scene of the shooting on July 21, 2001, and that he did not
shoot Victim Movant further testified that he did not
threaten Victim on August 17, 2001. The testinony of
Champi on, Campbell, and March was offered to corroborate
Movant’' s testinony.

13, Ex. L (Menorandum at 2-3.)
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1. PETITIONER S GROUNDS FOR HABEAS CORPUS RELI| EF

Petitioner clains ten grounds for relief in this habeas action:

(1)

(2)

(3)

(4)

(5)

calls
and t he

(6)

(7)

(8)

(9)

(10)

Petitioner received ineffective assistance of trial counse
because counsel failed to object to hearsay evidence during
the victim s testinony.

Petitioner received i neffective assi stance of trial counse
because counsel know ngly presented perjured testinony.

Petitioner received ineffective assistance of trial counse
because counsel failed to call Veronica Lance to testify that
petitioner was not the shooter.

Petitioner received ineffective assistance of trial counse
because counsel did not convey the State’s plea offer when
petitioner would have accepted such an offer.

Petitioner received ineffective assistance of trial counse

when counsel failed to investigate the audiotapes of 911
made in connection with the shooting on July 21, 2001,
threats on August 17, 2001.

Petitioner received ineffective assistance of trial counse
because counsel failed to i npeach five witnesses duetotheir
prior inconsistent statenents.

Petitioner received ineffective assi stance of trial counse
because counsel failed to call Shal onda Liddell as an alib
W t ness.

Petitioner received ineffective assi stance of trial counse
when counsel failed toinformthe trial court of threats nade
by the prosecutor to witness N col e Chanpion.

Petitioner received ineffective assistance of trial counse
when counsel failed to object to the prosecutor’s closing
argunent, in which she inferred that Chanpion could not
provide an alibi for petitioner.

Petitioner received ineffective assistance of appellate
counsel when counsel failed to assert on direct appeal that
the State had failed to conply with the rules of discovery.

Respondent does not dispute petitioner has exhausted his state

court renedies. Respondent argues, however, that G ounds 8 and 9 are

procedurally barred and that all ten grounds are wi thout nerit. (Doc.

12 at 23-24.) The court considers the grounds seriatim

I11. EXHAUSTI ON AND PROCEDURAL BAR
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Congress requires that state prisoners exhaust their state |aw
remedies for the clainms they nake in federal habeas corpus petitions
filed in district court under 28 U S.C. § 2254. See 28 U S.C. 8
2254(b) (1) (A). A state prisoner has not exhausted his renedies “if he
has the right under the law of the State to raise, by any avail able
procedure, the question presented.” 28 U S. C. § 2254(c). Gven the
limtation periods for raising issues on direct appeal and in notions
for post-conviction relief, no proper procedure for litigating his
federal habeas clains remains available to petitioner.

However, exhaustion in the sense that petitioner has no remaining
procedure for bringing a claimto the state court does not satisfy the
statutory requirenment. Rather, petitioner must have fairly presented
t he substance of each federal ground to the trial and appellate courts.
Anderson v. Harless, 459 U.S. 4, 6 (1982) (per curiam. |f he has not
done so and has no remaining procedure for doing so because he has

defaulted on the legitimate requirenents of the otherw se avail able
procedures, his ground for federal habeas relief is barred from being
consi dered by the federal courts. King v. Kema, 266 F.3d 816, 821 (8th
Cr. 2001) (en banc); Sweet v. Delo, 125 F.3d 1144, 1149-50 (8th GCr

1997) (petitioner’s failure to present a claimon appeal froma circuit

court ruling raises a procedural bar to pursuing the claimin a habeas
action in federal court); Boyd v. G oose, 4 F.3d 669, 671 (8th Cr.
1993).

Nevert hel ess, petitioner may avoid the procedural bar if he can

denmonstrate legally sufficient cause for the default and actua
prejudice resulting fromit, or if he can denonstrate that failure to
review the claimwould result in a fundanmental m scarriage of justice.
Col eman v. Thonpson, 501 U. S. 722, 750 (1991). To establish sufficient
cause for the procedural default, petitioner nust denonstrate that sone

objective factor external to the defense inpeded his efforts to conply
with a state procedural requirenment. 1d. at 750-52.

To establish actual prejudice, the petitioner nust denonstrate that
the alleged errors “worked to his actual and substantial di sadvantage,
infecting his entire trial with error of constitutional dinensions.”
Ivy v. Caspari, 173 F. 3d 1136, 1141 (8th G r. 1999) (internal quotations




omtted); see also Charron v. Ganmon, 69 F.3d 851, 858 (8th Cir. 1995)
(stating that the standard of prejudice to overconme procedural default

“is higher than that required to establish ineffective assistance of
counsel under Strickland.”).

To denonstrate that the failure to review his grounds for relief
woul d result in a fundanental m scarriage of justice, the petitioner may
show that he was actually innocent. Murray v. Carrier, 477 U S. 478,

495-96 (1986). A habeas petitioner asserting actual innocence to
support his allegations of constitutional error nust do so with new,
reliable evidence. Schlup v. Delo, 513 U S. 298, 324 (1995). W thout
new evi dence of innocence, even a neritorious constitutional claimis

not sufficient to permt a habeas court to reach the nerits of a
procedurally defaulted claim 1d. at 316.

V. STANDARD OF REVI EW
The Antiterrorismand Effective Death Penalty Act (AEDPA) requires
t hat habeas relief may not be granted by a federal court on a clai mthat

has been decided on the nerits in state court unless that adjudication:

(1) resulted in a decision that was contrary to, or
i nvolved an unreasonable application of, clearly
est abl i shed Federal |aw, as determ ned by the Suprene
Court of the United States; or

(2) resulted in a decision that was based on an
unr easonabl e determ nation of the facts in |ight of the
evi dence presented in the State court proceeding.

28 U.S.C. 8§ 2254(d)(1)-(2).

A state court’s decision is “contrary to clearly” established | aw
if it “arrives at a conclusion opposite to that reached by [the] Court
on a question of lawor ... decides a case differently than [the] Court
has on a set of materially indistinguishable facts.” Wllians v.

Taylor, 529 U. S. 362, 413 (2000)(plurality opinion). A state court’s
deci sion invol ves an “unreasonabl e application” of clearly established
federal lawif “the state court identifies the correct governing | ega
principle from [the] Court’s decisions but unreasonably applies that
principle to the facts of the prisoner’s case.” |d.



The standard for habeas review articul ated by AEDPA applies only
to those clains which were adjudicated on the nerits by a state court.
See Robinson v. Crist, 278 F.3d 862, 865 (8th Cr. 2002). Where a
petitioner’s clains were not adj udicated on the nerits by a state court,

t he pre- AEDPA standard for habeas review governs. 1d. (“Because this
cl ai m apparently was not adjudicated by the M nnesota court, we likely
shoul d apply the pre- AEDPA standard of review.”). Under the pre-AEDPA
standard, the habeas petitioner nmust show a “reasonabl e probability that
the error conplained of affected the outcone of the trial or that the
verdict likely would have been different absent the now chall enged
[defect].” 1d. 278 F.3d at 866 (internal quotations omtted).

V. DI SCUSSI ON
| NEFFECTI VE ASSI STANCE OF COUNSEL
Al'l ten grounds al |l ege i neffective assi stance of counsel. |n order

to prevail on a habeas clai mof constitutionally ineffective assistance
of counsel, the petitioner must denonstrate a l|ack of reasonable
performance of counsel and prejudice resulting from the unreasonabl e
representation. Strickland v. Washington, 466 U. S. 668, 687 (1984).
Under the performance conponent, petitioner nust showthat his | awer’s

performance was unreasonable and not valid trial strategy. Kimelnan
V. Morrison, 477 U.S. 365, 381 (1986); Thai v. Mapes, 412 F.3d 970, 978-
79 (8th Cir. 2005). Under the prejudice conponent, a petitioner nust

show a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceedi ng woul d have been different. Morales
v. Ault, 476 F.3d 545, 550 (8th Cir.), cert. denied, 128 S. C. 177
(2007) .

GROUND 1

In Gound 1, petitioner clainms that trial counsel was ineffective
for failing to object to hearsay evidence during the victins testinony.
(Doc. 1 at 5.) The victims testinony included a non-w tness statenent.
(Doc. 13, Ex. E at 313.) Petitioner alleges the follow ng statenment by
the victimabout the car was hearsay:



A It went around, cane back down the street. That’'s when
the police pulled over the red Corsica and got the
driver out of the Corsica, and the driver stated that
he just dropped Chris off around the corner, so that’s
when they took the driver, Little Mn, Robert Adans
(sic.), into custody for questioning.
Id. Trial counsel did not nove to exclude or request a continuance
because the victim s statenent was hearsay. (ld.) Petitioner argues
that trial counsel should have noved to exclude or requested a
conti nuance on the grounds that the victinis statenment was hearsay and
not disclosed before trial. (Ld.)

The M ssouri Court of Appeals rejected this ground for relief.
(ld., Ex. L at 4.) The court correctly applied the two-prong Strickl and
test for ineffectiveness. (Ld.) The court held that counsel acted
within the bounds of reasonable trial strategy. (Ld. at 5.)
Furthernore, the court held that petitioner was not prejudi ced because
“[t] he absence of the driver’s testinony had no bearing on [ Chat man’ s]
guilt or innocence in light of the fact that other eyew tnesses placed
[Chatman] at the l|location of the threat incident at the tinme the
i nci dent occurred.” (ld. at 6.)

The Suprene Court held in Strickland, that to establish prejudice,
there nust be “a reasonable probability that, but for counsel’s
unprof essional errors, the result of the proceeding would have been
different.” Strickland, 466 U.S. at 694. Gven that the victims
testinmony regarding the threat incident was brief and inconsequenti al
and that it was corroborated by other wtnesses, Chatman failed to
establish prejudice affecting the trial’s outcone. If an error had no
more than a slight influence on the verdict, it is a harmess error
United States v. Mtchell, 31 F.3d 628, 632 (8th G r. 1994).

Gound 1 is without nerit.

G ound 2

In Gound 2, petitioner alleges that trial counsel know ngly
presented perjured testinmony by Phillip March, petitioner’s bali
bondsman. (Doc. 1 at 6.) March testified that he was with petitioner
and drove himto court from9 a.m to 11 a.m on the day in question.



(Doc. 13, Ex. E at 437-440.) Petitioner testified that he spoke only
wi th March and did not | eave his house between 9:00 a.m and 11: 00 a. m
on the day in question. (ld. at 379-380.)

The M ssouri Court of Appeals rejected this claim because calling
March as a witness was reasonable trial strategy. (ld., Ex. L at 6.)
Nothing in the record suggests that Mirch commtted perjury.
Additionally, the record does not show any evi dence that counsel knew
March’s testinony was false. I nstead, March’'s testinony provided an
alibi other than petitioner’s own self-serving testinony. (ld., Ex. E
at 378-380.) “Mere inconsistency between w tnesses’ testinony is not
necessarily perjury....” United States v. Martin, 59 F. 3d 767, 770 (8th
Cir. 1995). Furthernore, the Eighth Circuit gives great deference to

counsel ’s judgnment in selecting witnesses. Hanes v. Dormre, 240 F.3d
694, 698 (8th Cr. 2001). Gven that the testinony provided an alibi
for petitioner and coul d create reasonabl e doubt, providi ng i hconsi st ent

testinmony is a reasonable trial strategy.
Accordingly, this ground is without nerit.

G ound 3

In Gound 3, petitioner contends that trial counsel failed to call
Veroni ca Lance to testify that petitioner was not the shooter. (Doc.
1 at 8.) Veronica Lance was the victims girlfriend. (Doc. 13, Ex. L
at 7.) She was not present at the scene of the shooting. (ld.) Thus,
she could not identify the shooter. (ld.) The victim Carrie Jarvis,
and Vanessa Franklin, all eyew tnesses, identified petitioner as the
shooter. (ld., Ex. E at 196-197, 229-230, 235, 268.)

The M ssouri Court of Appeal s reasoned that because Lance was not
an eyewitness to the shooting, she could not have testified on the
identity of the shooter. (ld., Ex. L at 7.) It was not unreasonable
for counsel to not call Lance because she could not provide any
testinmony to contradict the testinony of the three eyewitnesses. (1d.)
In order to establish a successful constitutional violation, petitioner
must establish that the “proffered testinony was so i nportant as to put
counsel’s failure to consult with or call [the] w tness outside the w de
bounds of strategic choices that counsel is afforded.” Hanes, 240 F.3d



at 698. Petitioner cannot establish that counsel’s decision was
unreasonable nor that he was prejudiced by counsel’s decision.
Therefore, Gound 3 is without merit.

G ound 4

In Gound 4, petitioner contends that trial counsel did not tell
hi m about the State’s plea offer; had counsel done so, he would have
accepted the offer. (Doc. 1 at 10.) Petitioner argues that failing to
inform him of a plea bargain is a gross deviation from accepted
prof essi onal standards. (1d.)

At sentencing, the trial court had the follow ng exchange with
petitioner:

The Court: Did your I|awyers discuss wth you your
options, as far as standing trial versus
pl eadi ng guilty?

Def endant : No, sir, not - not M. Nunn.

The Court: Al right. Well, did you ever advise M.
Nunn that you wi shed to plead guilty?

Def endant : No, sir.

The Court: Was it your intention to go to trial?

Def endant : Yes, sir.

(Doc. 13, Ex. E at 514-15.)

The M ssouri Court of Appeals rejected petitioner’s claimdue to
his own testinmony that undermned his claim (ld., Ex. L at 8.) At
sentencing, petitioner stated that he never expressed to counsel that
he wished to plead guilty. (ld., Ex. E at 514-515.) Furthernore, he
stated that it was his intention to go to trial. (l1d.) Petitioner’s
argunment fails under the second part of the Strickland test because
petitioner’s own testinmony directly refutes that he woul d have accept ed
a pl ea bargain.

Petitioner was not prejudiced and Gound 4 is without nerit.

G ound 5
In Gound 5, petitioner alleges his counsel failed to investigate
t he audi ot apes of 911 calls made i n connection with the shooting on July
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21, 2001, and the incident in which Chatman threatened the victimand
his famly on August 17, 2001. (Doc. 1 at 11.) Petitioner argues
counsel m ssed an opportunity to discredit the state’'s witnesses in a
trial based on credibility. (Doc. 15 at 21.)

Petitioner argues that the 911 calls did not occur on the days of
the respective incidents, but several days after. (Doc. 1 at 11.)
However, the record indicates that the 911 call from July 21 cane
imedi ately after the shooting. (Doc. 13, Ex. E. at 120-122.) Several
police officers and Vanessa Franklin testified that a 911 call was made
i mredi ately after the shooting. (ld. at 232.)

On direct appeal, the Mssouri Court of Appeals rejected
petitioner’s claim because he failed to show that the 911 calls were
made several days after the incident and failed to denonstrate how t he
all eged failure of counsel prejudiced him (Id., Ex. L at 8.) The
record shows that the 911 calls were made i medi ately after the July 21
shooting and the August 17 threats. (ld., Ex. E at 126, 145, 158, 232.)
No evi dence of the alleged 911 calls exists. (ld., Ex. L at 8.) Gven
that there is no evidence to support petitioner’s claim there is no
reasonabl e i kel i hood that counsel’s failure to investigate prejudiced
the petitioner. Therefore, Gound 5 is without nerit.

G ound 6

In Gound 6, petitioner alleges his counsel failed to i nmpeach five
witnesses with prior inconsistent statenents. (Doc. 1 at 12.)
Petitioner alleges that Marquis WIIlianms, Vanessa Franklin, Carrie
Jarvis, Kyle Rosemann, and Regi nal d Davi s made i nconsi stent statenents.
(Ld.) Therefore, petitioner argues that counsel should have inpeached
all five witnesses. (1d.)

The M ssouri Court of Appeals rejected this claimbecause none of
the witnesses’ alleged inconsistencies were material to the case and
woul d have created a reasonable probability of a different outcone.
(Doc. 13, Ex. L at 8.)

1. Marquis Wlliams (the victim



Petitioner argues that the victimtestified inconsistently as to
whi ch hand petitioner used to fire the gun. (ld., Ex. Gat 41.) 1In the
first trial? the victimtestified that the petitioner held the gun in
his right hand. (1d., Ex. Kat 9.) However, in the second trial, the
victimtestified that the gun was in petitioner’s left hand. (Ld., Ex.
E at 307-308.) G ven that counsel inpeached the victimon this point,
petitioner did not suffer from unreasonable representation on this
point. (ld.)

Petitioner argues that the victimtestified inconsistently about
who arrived first at a night club a few days prior to the shooting.
(Id., Ex. Gat 41.) In both trials, the victi mwas never asked who had
arrived first, and he never provided an answer to that question. (Ld.,
Ex. Kat 10; 1d., Ex. E at 272-274, 299-301.) The record proves that
there was no inconsistency. (1d.)

Petitioner argues that the victimtestified inconsistently about
viewing the live lineup. (ld., Ex. Gat 41.) Petitioner argues that
the victimfirst testified that his sister, Carrie Jarvis, was with him
for nmoral support rather than to identify the shooter. (l1d.) However,
the victinms testinmony was consistent with the scenario of the victim
and Jarvis viewng the |ineup separately. (ld., Ex. K at 21-22; Id.,
Ex. E at 288.) The record shows no inconsistency. (1d.)

Petitioner argues that the victimtestified inconsistently about
where the petitioner punched the victima few days before the shooting.
(Id., Ex. Gat 41-42.) 1In the first trial, the victimclained that he
was punched in the mouth. (l1d., Ex. Kat 10.) In the second trial, the
victimclaimed that he was punched on his cheek. (l1d., Ex. E at 300.)
This inconsistency is collateral and irrelevant to the shooting.
| npeaching the victimon this point would not have changed the outcone
of the trial.

Petitioner argues that the victimtestified inconsistently about
what was said at the tine of the shooting. (ld., Ex. Gat 42.) At the
first trial, the victimtestified that he had said “stop playing” when

2There were two trials in this case. The first trial resulted in
a hung jury. The second trial resulted in the conviction at issue here.
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Chat man started shooting. (ld., Ex. Kat 7.) At the second trial, the
victimtestified that he only said “ah” when shot. (ld., Ex. E at 325.)
G ven that the questions in the two trials inquired as to what the
victimsaid at different (albeit close) tines in the event, the victinms
testinmony is not inconsistent.

Petitioner fails to show any uni npeached i nconsi stent testinony by

the victimregarding any material fact.

2. Vanessa Franklin

Petitioner argues that Vanessa Franklin testified inconsistently
as to whether she had spoken with the police and whet her she had known
petitioner prior to the shooting. (ILd., Ex. G at 42-43.) Franklin
testified consistently at both trials that while she did not know
petitioner prior to the shooting, she did witness petitioner shoot the
victim (Id., Ex. K at 25-28; 1d., Ex. E at 229-235.) Franklin's
testinmony is not inconsistent.

3. Carrie Jarvis

Petitioner argues that Carrie Jarvistestifiedinconsistently about
whet her she had run after the getaway car. (ld., Ex. Gat 43.) At both
trials, Jarvis testified that she had chased the getaway car on foot.
(ld., Ex. K at 60; 1d., Ex. E at 197.) Jarvis’s testinony was not
i nconsi stent.

Petitioner argues that Jarvis testified inconsistently about the
day on which she had identified petitioner as the shooter. (ld., EX.
G at 43.) The record shows that Jarvis testified consistently at both
trials that she had identified petitioner in alineup several days after
the shooting. (ld., Ex. Kat 61; 1d., Ex. E at 201.)

Thus, Jarvis's testinony is not inconsistent.

4. Kyl e Rosemann

Petitioner argues that O ficer Kyle Rosemann testified
i nconsi stently about Vanessa Franklin’s description of the gunman.
(ILd., Ex. G at 44.) In both trials, Oficer Rosemann testified that
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Franklin did not give hima description of the gunman. (ld., Ex. K at
17; 1d., Ex. E at 133.)

Petitioner argues that O ficer Kyle Rosemann testified
i nconsi stently about the nunber of females in the getaway car. (Ld.,
Ex. Gat 44.) Oficer Rosemann only testified at the second trial that
Jarvis had told himthat she sawa female driver. (ld., Ex. E. at 135.)

Thus, O ficer Rosemann’s testinony is not inconsistent.

5. Reginal d Davis

Petitioner argues that Detective Reginald Davis testified
i nconsi stently about the |ineup. (Id., Ex. Gat 44.) In the first
trial, Davis testified that he had taken the witnesses into the |ineup
room separately. (Id., Ex. K at 72.) In the second trial, Davis
testified that he summopned each w tness from downstairs. (ld., Ex. E
at 150.) These statenents are consistent with the scenario that the
W t nesses viewed the |lineup separately.

Davis’s testinony is not inconsistent.

Inregards to the petitioner’s sixth ground for relief, all of the
i nconsi stent statenents at issue are either not inconsistent or were
irrelevant to the outcome of this case. This ground is without nerit.

G ound 7

In Gound 7, petitioner argues that counsel failed to call Shal onda
Liddell as an alibi witness. (Doc. 1 at 13.) According to petitioner,
Ms. Liddell’s testinony could *“corroborate the petitioner’s own
testinmony as to his whereabouts at the tine of the shooting.” (Doc. 15
at 31.)

The M ssouri Court of Appeals rejected petitioner’s argunents,
noting that counsel’s decision not to call Liddell as a w tness was
reasonable. (Doc. 13, Ex. L at 7.) Cheryl Campbell testified that she
saw petitioner conme home around 5:00 p.m and go directly upstairs. She
left around 7:00 or 7:15 p.m and did not see petitioner |eave. (Ld.,
Ex. K at 108-119.) Liddell's testinmony would have been simlar to
Campbel | 's testinmony. (ld., Ex. Kat 108-119.) Furthernore, the Court
of Appeals noted that Liddell’s testinobny was “contradi ctory and vague,
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was possibly fabricated, and reasonably coul d have been interpreted by
the jury as not credible.” (ld., Ex. L at 7.) Gven that Liddell’s
testinmony was cumul ati ve and woul d not have unqualifiedly supported an
al i bi defense, counsel’s decision not to call Liddell as a witness was
reasonabl e.

Gound 7 is without nerit.

G ounds 8 and 9

In Gounds 8 and 9, petitioner argues that trial counsel failed to
informthe trial court of threats nmade by the prosecutor and for failing
to object to the prosecutor’s closing argunent, in which she inferred
t hat Chanpi on coul d not provide an alibi for petitioner. (Doc. 1 at 14,
15.)

Respondent argues that Grounds 8 and 9 are procedurally barred,
because he abandoned t he cl ai ns before the post-conviction notion court.
(Doc. 13, Ex. L at 9); Zeitvogel v. Delo, 84 F.3d 276, 283 (8th Cir.
1996) (finding that petitioner’s ineffectiveness claimwas procedurally

barred fromfederal habeas revi ew because petition “abandoned the claim
during his state court appeal from the denial of post-conviction
relief.”) \Wen a state prisoner has abandoned his federal clains in
state court pursuant to a state procedural rule, federal habeas review
of the clains is barred unless “the prisoner can denonstrate cause for
the default and actual prejudice as a result of the all eged violation
of federal |law, or denmonstrate that failure to consider the clains wll

result in a fundanental m scarriage of justice.” Colenman v. Thonpson,
501 U.S. 722, 750 (1991).

Petitioner alleges that duringthe post-conviction hearing, “it was
uncl ear as to what the notion court was granting a hearing on.” (Doc.

15 at 40.) Specifically, petitioner clainms that the waiver never
addressed a hearing on the threat of a defense wi tness or counsel’s
failure to object to the prosecutor’s closing argunent. (Ld.)
Petitioner argues that this will result in a fundanmental m scarriage of
justice. (Ld.) However, the fundanental mscarriage of justice
exception is only applicable “when the petitioner nmakes a show ng, based
on new evi dence, that a constitutional violation has probably resulted
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inthe conviction of one who is actually innocent.” Brownlowv. G oose,
66 F.3d 997, 999 (8th Cir. 1995). Gven that petitioner does not have
any new evidence nor alleges that a constitutional violation probably

resulted in his wong conviction, his eighth and ninth grounds for
relief are procedurally barred fromreview by this Court.

Alternatively, petitioner’s eighth and ninth grounds are w t hout
merit. Chanpion’ s testinony concerning the tine she saw petitioner was
i npeached in the first trial. (Doc. 13, Ex. K at 156-160.) Counsel’s
strategic decision not to pursue the sane line of questioning was
reasonabl e because her testi nony woul d add nothing to petitioner’s alibi
defense. Gven that failing to pursue that line of questioning was a
reasonabl e trial strategy, the prosecutor can conment on the fact that
Chanpion did not testify that she was with petitioner on the night in
guestion. Thus, an objection to the comrent would have | acked nerit.
Failing to raise a neritless objection is not considered ineffective
assi st ance. Garrett v. United States, 78 F.3d 1296, 1303 (8th Cir.
1996) .

Petitioner’s eighth and ninth grounds are procedurally barred and

W thout merit.

G ound 10

In Gound 10, petitioner argues that appellate counsel failed to
assert on direct appeal that the State had failed to conply with the
rul es of discovery. (Doc. 1 at 16.) In particular, he alleges that the
State had failed to disclose: (1) the arrest of Robert Addison and
statements made by Addison; (2) the arrest and results of the
i nvestigation involving Kinberly Chat man and N col e Champion; (3) a 911
call fromJuly 27, 2001; and (4) a 911 call from August 21, 2001. (ld.)

The M ssouri Court of Appeals rejected this ground, finding that
petitioner’'s claim is based on inferences, rather than the record
itself. (Doc. 13, Ex. L at 10.) Furthernore, the Court found that the
petitioner failed to establish prejudice because he could not explain
how the outcome of his trial and appeal would have been different had
the all egedly undi scovered evidence been adnmitted at trial. (1d.)



Appel late counsel is subject to the Strickland test for
constitutional ineffectiveness. Link v. Luebbers, 469 F.3d 1197, 1205
(8th CGr. 2006), cert. denied, 128 S.Ct. 488 (2007). The record reveals
not hing that would indicate that petitioner’s appellate counsel failed

to assert an obvious error. (Doc. 13, Ex. L at 10.) In fact, the
record indicates that the State provided petitioner with discovery,
i ncl udi ng several police reports, |ineups, photographs, copies of 911
records, nedical records, and affidavits. (ld., Ex. J at 3.) Thereis
no substantial basis for additional undi scovered evi dence. Thus, the
outcome of the appeal would not have reasonably been different.

G ven that appellate counsel’s strategy was reasonable and that
there is no substantial basis for the additi onal undi scovered evi dence,
Ground 10 is without nerit.

Motions to Expand the Record

Petitioner has noved to expand the record (Doc. 16), for funds to
enpl oy an investigator (Doc. 17), and for |eave to conduct discovery
(Doc. 18). Petitioner requests 911 tape recordings of the calls
allegedly made on July 27 and August 21, 2001, Veronica Lance’s
testinony, and police reports of Kinberly Chatman and N col e Chanpion’s
arrest. He seeks to acquire affidavits fromcertain individuals. And
he requests perm ssion to conduct discovery of the police report of
Robert Addison Jr.’'s arrest on August 17, 2001, the results of the
investigation of Kinmberly Chatman and N cole Chanpion, any and all
statenments by Veronica Lance, and all plea offers.

By these notions petitioner is seeking to reopen the record of the
state court decisions in his case. This he may not do, because this
court is limted in its habeas corpus jurisdiction under 28 U S.C. 8§
2254, and the record is sufficient to fully consider all of the grounds
for habeas relief. These notions are therefore deni ed.



VI. CONCLUSI ON
For the reasons stated above, the petition of Christopher Chatmn
for a wit of habeas corpus and the pending notions are denied. An
appropriate Judgnent Order is issued herewth.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on Decenber 14, 20009.



