Albrect v. Astrue Doc. 26

UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

ANN ALBRECHT,
Pl aintiff,
No. 4:08CV1764 FRB

V.

M CHAEL J. ASTRUE
Comm ssi oner of Social Security,

N N N N N N N N N N

Def endant .

MEMORANDUM AND ORDER

This cause is before the Court on plaintiff’s appeal of
an adverse ruling of the Social Security Adm nistration. Al
matters are pendi ng before the undersigned United States Magi strate
Judge, with consent of the parties, pursuant to 28 U.S.C. 8 636(c).

|. Procedural History

On Novenber 8, 2006, plaintiff Ann Albrecht filed an
application for Disability Insurance Benefits pursuant to Title |
of the Social Security Act, 42 U S. C. 88 401, et seq., and an
application for Supplenmental Security Inconme (SSI) pursuant to
Title XVI of the Act, 42 U S.C 88 1381, et sed., in which she
al | eged that she becane di sabled on May 25, 2006. (Tr. 77-82, 83-
90.) Plaintiff subsequently anended her onset date to Novenber 10,
2006. (Tr. 76.) On initial consideration, the Social Security
Adm nistration denied plaintiff's claims for benefits. (Tr. 49,
50, 51-54.) On March 26, 2008, upon plaintiff’s request, a hearing

was held before an Adm nistrative Law Judge (ALJ). (Tr. 21-48.)
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Plaintiff testified and was represented by counsel. A vocational
expert also testified at the hearing. On April 8, 2008, the ALJ
i ssued a decision denying plaintiff's clainms for benefits. (Tr. 1-
10.) On August 8, 2008, the Appeals Council denied plaintiff's
request for review of the ALJ's decision. (Tr. 15-17.) The ALJ's
determ nation thus stands as the final decision of the
Conmi ssioner. 42 U S.C. 8§ 405(9).
1. Evidence Before the ALJ

A. Plaintiff's Testi nony

At the hearing on March 26, 2008, plaintiff testified in
response to questions posed by the ALJ and counsel. At the tine of
the hearing, plaintiff was forty-eight years of age. Plaintiff
conpleted high school and subsequently obtained an associates
degree in business as well as a degree as a Licensed Practica
Nur se. (Tr. 23-24.) Plaintiff lives with her husband and two
children, seven-year-old twins. (Tr. 39.) Plaintiff has an ol der
son who does not live with her. (Tr. 42.) Plaintiff collected
unenpl oynment conpensation in 2006. (Tr. 26.)

In her Disability Report, plaintiff reported that she
worked in electrical sales from 1989 to 1994. (Tr. 109.)
Plaintiff testified that in 1995 and 1996, she nanaged small
restaurants. (Tr. 25.) From 1996 to May 2006, plaintiff worked as
an assistant manager in real estate. (Tr. 109.) Plaintiff
reported that she stopped working in May 2006 because the conpany

for whom she worked was sold. (Tr. 108.)
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Plaintiff testified that she had surgeries for carpa
tunnel in 1993 or 1994, but that she currently experiences no
difficulties fromthe condition. (Tr. 28.) Plaintiff testified
that she had surgery on her right shoulder in 1995 or 1996, and
that she currently experiences sone pain and weakness resulting in
an inability to use her arm at tines. (Tr. 28-29.) Plaintiff
testified that she had an adrenal mass renoved in 1999 and
experiences no residual effects therefrom (Tr. 30.)

Plaintiff testified that she was diagnosed wth
rheumatoid arthritis in 1996 or 1997 and experiences pain daily on
account of the condition. (Tr. 31.) Plaintiff testified that the
pain sonetinmes affects her entire body, but that sonme days it
affects only her right hip and arm Plaintiff testified that she
t akes i buprofen which somewhat reduces swelling, and that she was
recently prescribed additional nedication for the condition. (Tr.
32.)

Plaintiff testified that in January 2007, her
rheumat ol ogi st informed her that test results were negative for
| upus but that such negative results were on account of
medi cations, including steroids, taken over the years which cause
fal se negatives. Plaintiff testified that she had previously
tested positive for lupus. (Tr. 27-28.) Plaintiff testified that
despite the negative test results, the rheumatol ogi st prescribed
medi cation for |upus, but that such nedication did not help her

condition. (Tr. 32.) Plaintiff testified that she was currently
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taki ng Predni sone and, as such, any additional |upus tests would
I i kew se have negative results. (Tr. 28.)

Plaintiff testified that the |upus causes a |ot pain,
menory | oss, anema, and multiple infections. Plaintiff testified
that she suffers from m grai ne headaches on account of the | upus
and rheumatoid arthritis. Plaintiff testified that pain radiates
from her spine, through her neck and to her head. Plaintiff
testified that she was currently suffering froma m grai ne headache
whi ch she had had for over two nonths. Plaintiff testified that
medi cation, including pain nedication fromher physician, does not
hel p the headaches. (Tr. 33-34.)

Plaintiff testified that she also suffers fromlichens
pl anus and S ogren’s syndronme, both of which are connective tissue
di seases. Plaintiff testified that S ogren’ s syndrone causes sores
to formin her nouth. Plaintiff testified that |ichens planus
causes sores to form in her nouth, throat and over her body.
Plaintiff testified that she experiences itching, swelling and
scarring on account of the conditions. Plaintiff testified that
she has difficulty swallowing and takes Prednisone to reduce
swelling. (Tr. 34-35.)

Plaintiff testified that she was diagnosed wth
fibronmyalgia and that touch to the pressure points causes great
pain. Plaintiff testified that she has al so been di agnosed with
acronegaly, a growh hornone condition, which causes abnornal

growt h of various parts of the body. Plaintiff testified that her
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doctors suspect that her jaw may be enlarged, and that they are
currently nonitoring the condition. (Tr. 35.)

Plaintiff testified that she experiences neuropathy in
her hands, feet, and right leg. Plaintiff testified that she has
dr opped t hings on account of the condition and has burnt her hands
on the stove because she could not feel the burning sensation.
Plaintiff testified that she has nunbness and col dness in her toes
and fingers. Plaintiff testified that her physicians advised her
that the condition is nostly likely related to her |lupus and
fibromyal gia and that there was not a lot that could be done for
the condition. (Tr. 36.)

Plaintiff testified that she also has restless |eg
syndrone but that she does not take nedication for the condition
because she and her physicians are working wth her other
conditions that cause greater pain. (Tr. 37.)

Plaintiff testified that a brain tunor was recently
di scovered and that her neurol ogi st advised her that the benefits
of treatnent may not outwei gh potential negative outcones, given
the other physical problens plaintiff experiences. (Tr. 30.)
Plaintiff testified that the tunor is located on the pituitary
gl and and causes sinus infections and headaches. (Tr. 36-37.)
Plaintiff testified that her physicians advi sed her that her menory
| oss and acronegaly could |ikew se be caused by the tunor. (Tr.
37.)

As to her exertional abilities, plaintiff testified that
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she can sit for up to half an hour w thout having to nove about.
Plaintiff testified that she can stand for five to ten mnutes if
she is | eaning against sonething. Plaintiff testified that she
usual |y does not “free stand.” (Tr. 37.) Plaintiff testified that
she cannot walk long distances w thout stopping. Plaintiff
testified that she has difficulty lifting a gallon of m |k w thout
a lot of pain. Plaintiff testified that she has difficulty with
grasping, reaching and working with conputers because of the
tingling and nunbness she experiences in her fingers. (Tr. 38.)
Plaintiff testified that she has difficulty raising her arns above
her head because of pain. (Tr. 39.) Plaintiff testified that she
cannot clinb stairs without a lot of pain. Plaintiff testified
t hat she can ascend her back stairs, which consist of three steps,
wi thout too nmuch help if she is holding onto the wall. (Tr. 38-
39.) Plaintiff testified that she is unable to bend over. (Tr.
39.) Plaintiff used a cane at the hearing and testified that she
has had to use the cane during the recent six to eight nonths.
Plaintiff testified that she uses the cane only when she is “in the
nost pain” and unstable on her feet. (Tr. 27.)

As to her daily activities, plaintiff testified that she
would like to stay in bed until 6:00 a.m, but that insomia and
pai n may awaken her at 3:00 a.m and she is sonetines unable to get
back to sleep. (Tr. 39-40.) Plaintiff testified that her husband
hel ps her with her shower or bath, and that her daughter has

recently begun to help brush her hair because of plaintiff’s
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increasing difficulty in her ability to do so. (Tr. 40.)
Plaintiff testified that she cooks two or three tinmes a week, and
may cook four tines during a good week. Plaintiff testified that,
ot herwi se, her husband does the cooking. Plaintiff testified that
she can no | onger do housework. Plaintiff testified that she does
aundry once a week with help from her children. Plaintiff
testified that she can fold two | oads of |aundry w thout too much
difficulty. (Tr. 40-41.) Plaintiff testified that she usually
lies on the couch or on the bed during the day and watches
television. Plaintiff testified that she has difficulty reading
due to blurred vision caused by S ogren’ s syndrone. Plaintiff
testified that she does not go anywhere to visit anyone because she
is not confortable, but that she receives visitors at tines. (Tr.
41.) Plaintiff testified that she drives two or three tines a
week, and sonetinmes drives her children to school, which is a six-
mledrive. Plaintiff testified that she drove to the hearing site
acconpani ed by her husband. (Tr. 41-42.) Plaintiff testifiedthat
she goes to the grocery store once or twice a week, but that
soneone usual ly acconpanies her. Plaintiff testified that she is
able to wal k at the store by leaning on a cart, but that she often
rides in a scooter. Plaintiff testified that she attends church
once or twice a nonth. (Tr. 42.) Plaintiff testified that she
al so participates with scouting activities, but that other parents
are assumng additional responsibilities because she has had to

reduce her role. (Tr. 43.)



B. Testi nony of Vocational Expert

Dr. Jeffrey MG owsky, a vocational expert, testified at
the hearing in response to questions posed by the ALJ and counsel .

The ALJ asked Dr. MG owsky to assune an individual
forty-six years of age, with sixteen years of education, to have
the sane past work experience as plaintiff. (Tr. 43.) The ALJ
asked Dr. MG owsky to assume such individual to be able to

lift and carry 20 pounds occasionally, 10

pounds frequently. Stand or walk for six

hours out of eight, sit for six, can

occasionally clinb stairs and ranps, never

ropes, |ladders, and scaffolds. Reachi ng

overhead is limted to no repetitive on the

right. Should avoid concentrated exposure to

extreme cold, vibration, and hazards at

unprot ect ed hei ghts.

(Tr. 43-44.)

Dr. MGowsky testified that such a person could not perform
plaintiff’'s past rel evant work on account of the restricted use of
the arnms. The ALJ clarified that the restriction on use of the
arns was “[r]eaching overhead is limted to no repetitive on the
right only.” (Tr. 44.) Dr. MG owsky then opined that such an
i ndi vidual could perform light and skilled wrk, such as
plaintiff’s past work in electrical sales, as an assistant
apartment manager, and in managing a restaurant. Dr. MG owsky
opi ned that such a person may not be able to performthe work as
plaintiff performed it, but that the person could performthe work

as it is perfornmed in the national econony. (Tr. 44.)
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The ALJ t hen asked Dr. McG owsky to assune the individual
could lift ten pounds occasionally and less than ten pounds
frequently; could stand or wal k for two hours out of an ei ght-hour
wor k day; and could sit for six hours. Dr. MG owsky testified
that such a person could not perform plaintiff’s past relevant
wor K. (Tr. 44.) Dr. MG owsky opined that such a person could
perform sedentary work such as tel ephone sales, of which 10, 000
such jobs exist in the State and over one mllion in the national
econony; and as an order clerk, of which 6,000 such jobs exist in
the State and over 300,000 in the national econony. (Tr. 45.)

Plaintiff’s counsel asked Dr. MG owsky to assune that
the individual was alsolimtedto sittingless than thirty m nutes
w thout having to get up to stretch. (Tr. 45-46.) Dr. MG owsky
testified that if such a person had to get up and stretch within
such periods, she would be able to perform the jobs previously
described. Dr. MG owsky testified that an individual woul d have
to be able to sit at least twenty to thirty m nutes during an hour.
(Tr. 46.)

Dr. MG owsky testified that the position in tel ephone
sal es woul d requi re occasi onal reachi ng and handling, and frequent
fingering; and that the position of order clerk would require nore
use of the hands. Dr. MG owsky testified that there woul d be sone
witing involved with those positions, but that use of conputer

skills would be mnimal. (Tr. 47.)



I1'1. Medical Records

On June 22 and July 8, 1998, plaintiff visited Dr. David
T. Howell with conplaints of nmultiple oral ulcers. Prednisone! was
prescribed. (Tr. 208, 209.)

Plaintiff visited Dr. Howell on October 20, 1998, who
noted plaintiff’s history of severe hypoglycem a. Plaintiff
reported experiencing dizziness and vertigo for two days, wth
feelings of |ightheadedness and nausea for six days. Plaintiff
also reported feelings of tiredness, fatigue, sweating, heart
pal pitations, blurred vision, and doubl e vision. Plaintiff was
prescribed Antivert,? and |aboratory testing was ordered. (Tr.
207.)

Plaintiff visited Dr. Jonathan Bortz of the Bortz
Di abetes Control Center on February 10, 1999, and reported that she
had been diagnosed eighteen years prior wth hypoglycem a.
Plaintiff reported that she had been nainly heal thy throughout the
years. Plaintiff reported that she began experiencing anxiety
attacks with dizziness, chest pressure, palpitations, increased

thirst, and blurred vision in October 1998, and that | ab work at

Predni sone is a corticosteroid used to reduce swelling and
redness and to treat certain conditions, such as arthritis and
| upus, by changing the way the i mmune system works. Medline Plus

(last reviewed Sept. 1, 2008)<http://ww. nl mnih. gov/ nedlinepl us/

dr ugi nf o/ neds/ a601102. ht i >.

2Antivert is used to prevent and treat nausea, vomting and
di zzi ness caused by notion sickness. Medline Plus (last reviewed
Sept. 1, 2008)<http://ww. nl mnih.gov/nedlineplus/drugi nfo/ neds/
a682548. ht m >.
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that time showed an elevated insulin level and C-peptide |evel
Plaintiff reported that she had repeated onset of these synptons
within the previous tw weeks. Plaintiff also reported
experi enci ng headaches, fatigue, occasional nausea, constipation,
and diarrhea. Plaintiff reported that she sonetines felt as though
she would pass out, and that she sonetines felt so ill that she
could not function during the day. (Tr. 140.) Physi cal
exam nation was unremarkable. Dr. Bortz determ ned to repeat the
| abs previously perfornmed but with plaintiff in a fasting state.
Dr. Bortz opined that plaintiff’s history did not suggest
hypogl ycem a and that an elevated insulin level in a non-fasting
state was not necessarily significant. (Tr. 141.) Upon review of
the results of the subsequent |abs, Dr. Bortz opined that it was
unlikely that plaintiff’s synptons could be attributed to
hypogl ycem a. (Tr. 139.)

Plaintiff visited Dr. Howell on May 6, 1999, and reported
havi ng had an “attack” in which she felt as though she was passing
out. Plaintiff reported feelings of dizziness, nausea, chest pain,
heart palpitations, and headache. Dr. Howell reviewed recent
| aboratory results and questioned whether plaintiff had
pheochronocytonma.® Dr. Howell determned to order a CT scan of

plaintiff’s adrenal glands. (Tr. 206.)

3Pheochronocytoma is a rare tunor, usually benign, that starts
in the cells of one of the adrenal glands and often causes the
adrenal gland to nake too many hornones. Medline Plus (I ast
updat ed Sept . 16, 2010) <ht t p: / / wwww. nl m ni h. gov/ nedl| i nepl us/
pheochr onocyt oma. ht ml >.
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Plaintiff visited Dr. Howell on My 25, 1999, and
conpl ained of right shoulder pain. Dr. Howell noted plaintiff’s
hi story of having right rotator cuff repair. A steroid injection
was adm ni st er ed. Plaintiff was also provided nedication for
contact dermatitis. (Tr. 205.)

Alimted CT scan of the adrenal gl ands perforned on June
3, 1999, showed a nodule on the |left adrenal gland, noted to be a
pr obabl e pheochronmocytoma. (Tr. 225.)

On June 9, 1999, plaintiff visited Dr. Howell who noted
the recent CT scan of the abdonmen to show a nodule on the |eft
adrenal gl and. Dr. Howell diagnosed plaintiff with pheochrono-
cytoma and referred plaintiff to a surgeon. (Tr. 204.)

Plaintiff visited Dr. Christopher S. Cronin of St. Louis
Surgi cal Consultants on July 1, 1999, for consultation regarding
her recently diagnosed | eft adrenal pheochronocytoma. Dr. Cronin
recommended | apar oscopi ¢ adrenal ect ony, and preparation for surgery
was di scussed. (Tr. 144.)

Plaintiff underwent | aparoscopic |eft adrenal ectony on
July 21, 1999, in response to plaintiff’s episodes of hypertension
and tachycardia. During surgery, Dr. Cronin discovered a corti cal
adenoma. 4 No pheochronocytoma was found. (Tr. 142, 148, 153-54,
155.) Follow up exam nation on July 30, 1999, showed plaintiff to

be totally asynptomatic and doing well. Dr. Cronin noted plaintiff

“Beni gn tunmor on the outer surface of an organ. St edman’ s
Medical Dictionary 25, 399 (26th ed. 1995).
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to remain nornotensive and to have had no additional attacks of
tachycardi a or headaches. (Tr. 142.)

On a date unknown in 2000, plaintiff visited Dr. Howell
with conplaints of chest pain, palpitations, and headaches wth
nausea. Dr. Howell noted thyroid | aboratory results to be nornal.
(Tr. 203.)

An exercise ECG perforned on January 19, 2000, was
negative for exercise-induced ischem a. It was noted that
plaintiff was started on a thirty-day event nonitor that sanme date.
(Tr. 215.)

On February 7, 2001, plaintiff visited Dr. Janes S
Bonner of the St. Louis Neurological Institute for evaluation of
headaches. Plaintiff reported that she had experi enced headaches
intermttently for years but that they had recently worsened.
Plaintiff reported having two or three headaches a week, but that
she could al so go two or three weeks between headaches. Plaintiff
reported that she experiences poundi ng, photophobia, phonophobi a,
avoi dance of activity, tactile sensitivity, and occasi onal nausea
and vom ting during such headache episodes. Plaintiff reported
t hat she took i buprofen and Imtrex® for the headaches and achi eved
better results with i buprofen. Review of systens was positive for

fatigue, headaches and di zziness; loss of vision in the right eye

SImtrex is used to treat the synptons of m grai ne headaches
by stopping pain signals from being sent to the brain. Medl i ne
Plus (last reviewed Sept. 1, 2008) <ht t p: / / ww. nl m ni h. gov/
medl i nepl us/ drugi nf o/ meds/ a601116. ht m >.
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W t h headaches; occasional fainting; cough, shortness of breath and
thirst; and back pain, neck pain, joint pain, and joint swelling.
(Tr. 145.) Neur ol ogi cal exam nation was unremarkabl e. Mot or
exam nation showed good power, tone and bul k. Fine manipul ation
was good. Plaintiff was able to heel, toe and tandem wal k. Dr.
Bonner opined that plaintiff suffered from m grai ne headaches and
he prescribed Amtriptyline® as a prophylactic. Dr. Bonner
recommended that plaintiff undergo an MRl given her report of
visual loss with her headaches. (Tr. 146.)

Plaintiff visited Dr. Howell on My 21, 2001, and
reported experiencing blindness with aura, and a rash on her neck.
Plaintiff was referred to an opht hal nol ogi st and a der nat ol ogi st.
(Tr. 202.)

Plaintiff wvisited Dr. Howell on My 2, 2002, and
conpl ained of asthenia,’” bilateral knee pain, skin rash, blind
spots, dry eyes wth blurred vision, and decreased nenory.
Plaintiff also conplained of having a m grai ne headache for three
to four weeks. Physical exam nation showed crepitus of the knees
with plaintiff unable to flex her knees. Dr. Howell ordered an MR
of the brain and | aboratory testing. (Tr. 201.)

Laboratory testing performed on My 3, 2002, vyielded

SAmi triptyline, used to treat synptons of depression, is also
used to prevent m graine headaches. Medline Plus (last revised
Aug. 1, 2010)<http://ww. nl m ni h. gov/ nedl i nepl us/drugi nf o/ neds/
a682388. ht ml >.

"Weakness or debility. Stedman’s Medical Dictionary 158 (26th
ed. 1995).
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negative results for antibodies indicative of |upus and Sjogren’s
syndr one. (Tr. 237, 238.) Anti-nucl ear antibodies (ANA) were
noted to be equivocal; however, plaintiff’s rheumatoid factor was
noted to be elevated. (Tr. 239.)

X-rays taken of both knees on May 7, 2002, in response to
plaintiff’s conplaints of joint pain yielded negative results.
(Tr. 221.)

An MRl of the brain and brain stemperfornmed May 7, 2002,
showed a non-enhancing lesion on the left side of the pituitary
gland, likely to be a pituitary mcroadenoma (small tunor).
O herwise, the MRl vyielded negative results. (Tr. 220.)

Plaintiff visited Dr. Howell on My 14, 2002, and
conplained of a recent onset of blindness in the nedial visual
field. Dr. Howell noted plaintiff’s diagnoses of hypoal dosterone,
Addi son’s Disease, pituitary gland adenoma, and rheunmatoid
arthritis. Progressive blindness was noted and plaintiff was
instructed to go to the energency room (Tr. 200.)

On May 14, 2002, plaintiff went to the energency room at
St. Luke’ s Hospital conplaining of headaches and visual loss. It
was noted that plaintiff had recently been diagnosed with pituitary
m croadenoma and ast heni a. A CT scan was nornal . Resul ts of
| aboratory testing were within normal limts. Plaintiff was
admtted to the hospital for observation and di agnosis of possible
chroni c hypoadrenalism Addison’s disease, and eval uation of her

pituitary adenona. Plaintiff also reported having generalized
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fatigue for approximately one nonth, such that she had difficulty
keeping up with her two-year-old twins. Plaintiff also reported
that she had gained weight, had bilateral knee pain, and had
central vision |oss. Plaintiff was admtted to the hospital and
was treated over three days with Mdrin® and Depakote.® It was
determned that plaintiff’'s headaches were due to conplicated
m grai ne and not on account of the pituitary tunor inasnuch as the
tunor was not pressing on the optic chiasm Plaintiff was
di scharged on May 17, 2002, with discharge diagnoses of pituitary
m cr oadenoma, nonsecretory; conplicated mgraine headache wth
vi sual | oss; and chronic hypoal dost er one secondary to
adrenal ectony. Plaintiff’s discharge nedications included Mdrin,
Depakot e and Predni sone. (Tr. 147, 149-50, 151-52, 219.)

Plaintiff visited Dr. Howell on My 21, 2002, and
conpl ained of m graine headaches with visual synptons. It was
noted that plaintiff was taking Depakote and Mdrin. Dr. Howell
determned for plaintiff to undergo a bone density scan. Plaintiff
was also referred to a rheumatol ogist for rheumatoid arthritis.
(Tr. 199.)

A bone density scan perforned on May 28, 2002, vyielded

results within the normal range. (Tr. 216-18.)

8Mdrin is used to relieve nmigraine and tension headaches.
Medline Plus (last revised Aug. 1, 2010)<http://ww. nl mnih.gov/
medl i nepl us/ drugi nf o/ meds/ a601064. ht ni >.

°Depakote is an anticonvulsant used to prevent mgraine
headaches. Medline Plus (Il ast revised Mar. 1, 2010)
<http://ww. nl m ni h. gov/ nedl i nepl us/ dr ugi nf o/ neds/ a682412. ht m >.
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Plaintiff visited Dr. Howell on June 10, 2002, and
conpl ained of joint pain specifically in the right elbow knees,
ankles, wists, neck, |ow back, and upper back. Plaintiff was
prescribed Al buterol for asthnma. Dr. Howell noted recent
| aboratory tests to show equivocal ANA results with a rheumatoid
factor of 42. It was noted that plaintiff was going to a
rheumat ol ogi st for arthritis. (Tr. 198.)

Plaintiff visited Dr. Richard M D Valerio on July 16,
2002, upon referral fromDr. Howell. (Tr. 160-61.) Dr. D Valerio
noted plaintiff to have had a lot of mgraines with intermttent
visual loss, as well as a |ot of muscul oskel etal conplaints with
arthralgias in her knees, |ow back and neck. Plaintiff also
reported occasional warnth, swelling and arthral gias in her hands.
Plaintiff reported generalized fatigue and dizziness, and had
conplaints of |loss of balance. (Tr. 160.) Dr. Di Valerio noted
plaintiff’s medications to include Depakote and m graine
medi cations. Physical exam nation was unremarkable. Plaintiff had
no obvious joint-centered swelling, warnth or tenderness.
Neur ol ogi ¢ exam nation was normal. No edema was noted about the
extremties. Dr. D Valerio noted plaintiff to have an equi vocal
ANA analysis but to have no obvious stigmata of rheumatoid
arthritis on examnation. Dr. D Valerio determ ned to recheck the

rheumatoid factor as well as check anticardiolipins and | upus
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ant i coagul ant . Plaintiff was prescribed Bextral® for her
muscul oskel etal conplaints and was instructed to return for foll ow
up in tw to three weeks. (Tr. 161.)

On Septenber 4, 2002, plaintiff visited Dr. Harry L.
Wadswort h upon referral fromDr. D Valerio. Dr. Wadsworth noted
plaintiff’s history of pituitary tunor but noted plaintiff’s
vari ous exam nations and test results to be primarily unremarkabl e.
Plaintiff reported to Dr. Wadsworth that she is tired and weak, but
that she feels as though she has al ways been hyper. Plaintiff
reported her nenory to be dimnished and that she has | apses in
recollection lasting fromfifteen mnutes to two hours. Plaintiff

reported having dizziness and mgraines, and also reported

i ncreased pignent in her face. Plaintiff reported having sone
patches of hair |oss. Finally, plaintiff reported that she
experiences nood swings and is inpatient. It was noted that

plaintiff was not happy with her appointnment with Dr. Bortz because
he recommended that she see a psychotherapist. Physi cal
exam nation showed plaintiff to have pressured speech with sone

flight of ideas. Sonme thinning hair was noted as well as increased

Bextra is a non-steroidal anti-inflammuatory drug (NSAI D) used
to reduce sone synptons caused by arthritis, such as pain, swelling
and tenderness of joints. Medi cations & Drugs, MedicineNet.com
avail able at <http://ww. nedi ci nenet. coni val decoxi b/article. htnp
(last visited Sept. 22, 2010). Bextra has since been renmoved from
the market due to potential cardiovascular side effects. Q&A on
the FDA Actions for the Cox-2 Inhibitors & NSAI Ds (Suspension of
Sales & MWtg. of Bextra, MedicineNet.com available at <http://
www. medi ci nenet. con’ script/main/art.asp?articl ekey=46601>(1 ast
visited Sept. 22, 2010).
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pignent of the eyes and spots at the base of the neck. The
remai nder of the exam nation was unremarkable. Dr. Wadsworth
recommended a repeat MRl of the pituitary as well as follow up
bl ood tests. (Tr. 158-59.)

Plaintiff visited Dr. Howell on Decenber 22, 2003, and
conpl ai ned of having pain for four days. Dr. Howell prescribed
Levaqui n (an anti biotic) and Medrol Dose Pack.!* Dr. Howel | ordered
an MRl of the brain for pituitary adenoma. (Tr. 197.)

On January 29, 2004, plaintiff visited Dr. Howell and
conpl ai ned of a rash on her back. Dr. Howell noted an MRl of the
brain to showa pituitary adenoma. Laboratory testing was ordered.
(Tr. 196.)

An MRl of the pituitary gland perfornmed on February 12,
2004, showed no change of the pituitary m croadenoma. (Tr. 212.)

Plaintiff visited Dr. Howell on July 12, 2004, and
conpl ained of nausea, dizziness, no appetite, feeling hot and
tired, and having no energy. It was noted that plaintiff had | ost
thirteen pounds within the previous three weeks and had trouble

sl eepi ng. Plaintiff was prescribed Wllbutrin.?? Plaintiff was

“Medrol is a corticosteroid used to relieve inflamation and
to treat certain forns of arthritis. Medline Plus (last reviewed
Sept. 1, 2008)<http://ww. nl mnih.gov/nedlinepl us/drugi nfo/ neds/
a682795. ht nl >.

2\Wel | butrin is used to treat depression. Medline Plus (I ast
revised Cct. 1, 2009) <http://ww. nl m ni h. gov/ nedl i nepl us/ drugi nf o/
meds/ a695033. ht ml >.
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al so prescribed Dol obid*® for rheumatoid arthritis. (Tr. 195.)
Plaintiff visited Dr. Howell on July 29, 2004, and
reported that she has had “spells” for three years during which she
experiences headaches and then slowWwy |oses consciousness.
Plaintiff reported that when she wakes up, she is tired and remains
really tired and cold through the follow ng day. Dr. Howel
di agnosed plaintiff with conplex partial seizure and referred her
to a neurologist. Plaintiff also reported swelling w th Dol obid.
Dr. Howel | prescribed Daypro'* for rheumatoid arthritis. (Tr. 194.)
On June 21, 2005, plaintiff visited Dr. Howell and
conpl ai ned of |ightheadedness, dizziness, mgraine headaches, and
insommia. Plaintiff also conplained of neck pain, shoul der pain,
and knee pain. It was noted that plaintiff was taking Wellbutrin.
Dr. Howell determned to order |aboratory testing with a | upus
panel, for plaintiff to wear a twenty-four-hour holter nonitor, and
for plaintiff to undergo carotid doppler testing. Plaintiff was
instructed to return for followup in two weeks. (Tr. 193.)
X-rays taken of plaintiff's thoracic spine on July 21,
2005, showed degenerative changes throughout the md to |ower

t horaci ¢ spi ne. X-rays of the lunbar spine showed mld facet

BDol obid is used to relieve pain, tenderness, swelling, and
stiffness caused by osteoarthritis and rheumatoid arthritis.
Medline Plus (last reviewed Sept. 1, 2008)<http://ww. nl mnih. gov/
medl i nepl us/ drugi nf o/ meds/ a684037. ht m >.

YDaypro is used to relieve pain, tenderness, swelling, and
stiffness caused by osteoarthritis and rheumatoid arthritis.
Medline Plus (last reviewed Oct. 1, 2008)<http://ww. nl mnih.gov/
medl i nepl us/ drugi nf o/ meds/ a693002. ht mi >.
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degener ati ve changes but ot herw se was unrenarkable. (Tr. 166-67.)

On Septenmber 9, 2005, plaintiff conplained to Dr.
Sylvester A Flotte that during the previous year, she experienced
intermttent pain in the lower |unbar area radiating to the right
gluteal area and down the right |Ieg. Plaintiff also reported
nunbness in the fourth and fifth toes of the right foot. Plaintiff
had good range of notion and good reflexes. Dr. Flotte determ ned
to get an x-ray and VRl of plaintiff’s [unbar spine. Plaintiff was
instructed to take Motrin. (Tr. 165.)

On Cctober 31, 2005, plaintiff returned to Dr. Flotte
with conplaints relating to sinus congestion. Plaintiff was
prescribed Allegra-D (an anti hi stam ne/ decongest ant conbi nati on)
and a Z-pack (an antibiotic). (Tr. 164.)

In January 2006, plaintiff conplained to Dr. Flotte of
nasal congestion. Plaintiff was prescribed Cpro (an antibiotic)
and Phenergan VC (a decongestant). (Tr. 164.)

On April 10, 2006, plaintiff visited Dr. Flotte wth
conplaints of having a rash “all over.” Plaintiff was referred to
Dr. Shatz. (Tr. 164.)

Plaintiff visited Dr. Howell on My 15, 2006, and
conpl ained of synptons relating to an upper respiratory infection
for which nmedication was prescribed. Plaintiff also conplained of

dysphagi a,®* for which Dr. Howell ordered an EG. (Tr. 299.)

BDifficulty in swallowing. Stedman’s Medical Dictionary 534
(26th ed. 1995).
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On COctober 12, 2006, plaintiff visited Dr. Howell with
conplaints relating to oral candida. Medication was prescribed.
(Tr. 297.)

On Cctober 30, 2006, plaintiff visited Dr. Howell and
conpl ai ned of joint pain and nunbness in the fourth and fifth toes
of her right foot. It was noted that plaintiff had a twenty-four-
pound weight loss within the |last year. Exam nation of the nouth
and skin showed lichens planus. Dr. Howell referred plaintiff to
a rheumatol ogi st for evaluation of rheumatoid arthritis. (Tr.
192.) Laboratory testing perfornmed that sane date showed an
el evated ANA |level with a rheumatoid factor of 114. (Tr. 308.)

Plaintiff visited Dr. Howell on Novenber 3, 2006, who
noted there to be a new onset of system c | upus erythematosus. Dr.
Howel|l noted plaintiff to have positive ANA results with a
rheumat oid factor of 114. Dr. Howell also noted lichens planus.
Plaintiff was started on Predni sone and Dr. Howel| determ ned for
plaintiff to undergo an EKG and echocardi ogram (Tr. 191.) An ECG
performed t hat sanme date showed m|ld mtral val ve regurgitation and
trace tricuspid regurgitation. O herwi se, the exam nation was
normal . (Tr. 213-14.) Laboratory testing perforned that sane date
yi el ded negative results for antibodies indicative of |lupus. (Tr.
226.)

Laboratory tests perforned on January 9, 2007, vyielded
negative results for antibodies indicative of Sjogren’ s syndrone.

(Tr. 173.)
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Plaintiff visited rheumatologist Dr. Linda M Hunt on
January 26, 2007, upon referral fromDr. Howell. Dr. Hunt noted
that plaintiff had been diagnosed with rheumatoid arthritis three
years prior when her rheumatoid factor was positive. It was noted
that plaintiff had a history of dry eyes and dry nouth and recently
devel oped oral ulcers. It was noted that an exam nation reveal ed
Iichens planus and that Prednisone was given. Plaintiff also
reported a history of menory | oss, m graines, mni-seizures, and of
having had a rash on her back. Plaintiff currently conpl ai ned of
arthralgias, nyalgias and severe fatigue. Muscul oskel et a
exam nation by Dr. Hunt showed fibronyalgia triggers in al
| ocations, with no joint swelling. Plaintiff’s feet were noted to
be tender across the netatarsal heads. Dr. Hunt noted that
addi tional | ab work showed an abnormal chem stry profile. Dr. Hunt
informed plaintiff that she did not have specific antibodies for
| upus but that she may have Sjogren’s syndrone. Dr. Hunt noted
plaintiff to have synptons of fibronyalgia and Plaquenil!® was
given. Plaintiff was instructed to returnin two nonths for follow
up. (Tr. 170-71.)

On January 29, 2007, plaintiff underwent a consultative
exam nation by Dr. Raynond Leung for disability determ nations.
Plaintiff reported her chief conplaint to be lupus, but also

reported that she had rheumatoid arthritis and fibromnyal gia.

Pl aquenil is used to treat systenmic |upus erythematosus and
rheumatoid arthritis. Medline Plus (last reviewed Sept. 1, 2008)
<http://ww. nl m ni h. gov/ nedl i nepl us/ dr ugi nf o/ neds/ a601240. ht m >.
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Plaintiff reported joint pains to every single joint, and nuscle
pains to her arms and | egs. Plaintiff reported that ibuprofen
hel ped. Plaintiff reported that she occasionally uses her
husband’s cane to “get up and down” and that she uses the cane
fifteen to twenty days out of every thirty days. Dr. Leung
observed plaintiff not to have her cane at the appointnent.
Plaintiff reported that she can wal k one-half of a block w thout
her cane, and is able to lift five pounds at the nost. Dr. Leung
noted plaintiff’s medication to be Plaquenil. Plaintiff’s speech,
heari ng and understanding were within normal Iimts. Plaintiff was
able to pick up a dinme fromthe table with both hands fairly well.
Dr. Leung noted plaintiff to develop noderate pain during the
exam nation acconpanied by npaning and groaning. Menory and
concentration were noted to be within normal limts. Plaintiff was
noted to be irritable. Muscul oskel etal exam nation showed
plaintiff's gait to be slow with short strides and mnimal |inp.
Plaintiff was able to walk fifty feet unassisted. Plaintiff had
difficulties with heel and toe wal king. Plaintiff could not squat.
Plaintiff was limted wth forward and |ateral flexion of the
| umbar spi ne. Plaintiff had tenderness diffusely wthout any
significant difference between trigger points and non-trigger
poi nt s. Plaintiff had difficulty getting up from her chair and
needed assistance getting up fromthe examtable. Plaintiff had
decreased range of notion in the hips and neck. Arm leg and grip

strength was neasured to be 4+/5. Plaintiff had full range of
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notion of the shoul ders despite history of rotator cuff surgery.
Plaintiff was able to oppose the thunbs and fingers. There was no
muscl e atrophy. Neurol ogi c exam nation was normal, with sensation
to light touch and pinprick noted to be within normal limts.
Exam nation of the extremties was normal. Dr. Leung’ s inpression
was that plaintiff had lupus. (Tr. 177-81.)

Plaintiff visited Dr. Howell on January 30, 2007, and
conplained of right flank pain. Dr. Howell noted plaintiff’s
di agnoses of fibronyalgia, S ogren’s syndrone, |ichens planus,
system c |lupus erythematosus, and hyperkal em a.?’ Dr. Howel |
referred plaintiff to Dr. Wadsworth. (Tr. 190.)

A CT scan of plaintiff’s abdomen on February 2, 2007,
showed post |eft adrenal ectony, normal right adrenal gland, and a
pul nonary nodule in the right mddle Iobe. A followup CT scan of
t he chest was recommended in light of this pulnonary finding. (Tr.
210-11.)

On February 8, 2007, D. Freppon, a nedical consultant
wth disability determ nations, conpleted a Physical Residual
Functional Capacity Assessnent based upon his/her review of the
consultative exam nation perforned on January 29, 2007. 1In this
assessnment, Consultant Freppon opined that plaintiff could
occasionally lift and carry twenty pounds, and frequently lift ten

pounds. It was further opined that plaintiff could stand and/or

A greater than normal concentration of potassiumions in the
circulating bl ood. Stedman’s Medical Dictionary 826 (26th ed.
1995) .
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wal k about six hours in an eight-hour workday with unlimted
ability to push and/or pull. It was further opined that plaintiff
could frequently clinb ranps and stairs, bal ance, kneel, and craw ;
coul d occasionally stoop and clinmb | adders, ropes and scaffol ds;
and coul d never crouch. It was further opined that plaintiff had
no mani pul ati ve, vi sual , conmmuni cati ve, or envi r onnent al
limtations. (Tr. 182-87.) Consultant Freppon noted that although
medically determ nable inpairnments were established, plaintiff’s
synptons had responded to treatnent. (Tr. 187.)

On February 27, 2007, plaintiff visited endocrinol ogi st
Dr. Stuart R Adler for consultation regarding auto-inmune

rheumat ol ogic conditions and a history of pheochronocytoma

adrenal ectony and possible pituitary tunor. Plaintiff also
reported a history of lupus, fibronyalgia, |ichens planus, and
Sjogren’s syndrone. Physical exam nation was unrenarkabl e.

Addi tional |aboratory tests were ordered. (Tr. 257.)

Results of | aboratory testing perfornmed on March 8, 2007,
were normal and did not rai se suspicion for an endocrine di agnosi s.
(Tr. 256.)

On March 27, 2007, plaintiff visited Dr. Howell wth
synpt ons of an upper respiratory infection. Lichens planus of the
mout h was al so noted. (Tr. 189.)

Plaintiff returned to Dr. Adler on April 24, 2007, for
follow up testing. Dr. Adler noted the |aboratory results to be

normal and that pituitary testing was |ikewi se normal. Dr. Adler
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noted there to be a slight trenor on exam nation. Plaintiff’s
reflexes were 2+ and normal. It was noted that plaintiff had | ost
el even pounds since the |ast exam nation. Additional |aboratory
tests were ordered, and plaintiff was instructed to return in one
month for follow up. (Tr. 255.)

In a letter to plaintiff dated May 31, 2007, Dr. Adler
wote that test results showed an el evated |G- |evel, for which
foll ow up studies for neasurenent of growth hornone were ordered.
Dr. Adler also stated that an MRl of the head woul d be schedul ed
given plaintiff’'s current synptom of headaches. An MRl of the
abdonmen and adrenal gl ands was al so recommended given plaintiff’s
current conplaints of tachycardia. (Tr. 253, 263, 267.)

An MRl of the brain and brain stem perforned on June 7,
2007, showed a small non-enhancing lesion on the left |atera
aspect of the sella, nost likely a mcroadenoma; marked |eft
sphenoid conpartnment sinusitis; and symetric but heterogeneous
appearance of the parotid. (Tr. 304-05.) An MR of the abdonen
performed June 8, 2007, showed |eft adrenalectony with no nmass
identified to indicate recurrence of pheochronocytoma. (Tr. 303.)

In a letter to plaintiff dated June 15, 2007, Dr. Adler
reported that results of |aboratory tests for growth hornone were
mar kedl'y abnormal . Dr. Adler opined that the pituitary adenoma was

produci ng growt h hor none. Dost i nex!® was prescribed. Dr. Adler

¥Dostinex is used for the treatnent of hyperprolactinemc
di sorders due to pituitary adenomas. Physicians’ Desk Reference
2603-04 (55th ed. 2001).
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opi ned that, given the small size of the pituitary tunor, plaintiff
may be “better off” with surgery for conpl ete renoval sooner rather
than later, even if the condition responded to nedical treatmnent.
(Tr. 252.)

In response to results fromlaboratory testing perforned
on August 3, 2007, Dr. Adler recommended that plaintiff see a
neur osur geon. Plaintiff was instructed to stop Dosti nex. (Tr.
251.)

Plaintiff visited Dr. Howell on August 20, 2007, wth
conplaints of right ear pain and right otitis externa. Dr. Howell
noted café-au-lait spots on plaintiff’s neck. Dr. Howell also
noted plaintiff’s conditions of pheochronocytoma, pituitary tunor
and acronegaly. (Tr. 296.)

On August 27, 2007, plaintiff visited neurol ogi st Ral ph

G Dacey, Jr., upon referral from Dr. Howell and Dr. Adler for

eval uation of acronegaly. Plaintiff reported that she thought
there had been sone changes in her jaw and face. Plaintiff’'s
medi cal history was described as *“conplicated.” Plaintiff

conpl ai ned of daily m grai ne headaches, for which Dr. Dacey noted
plaintiff to take ibuprofen. Plaintiff reported that she had not
experi enced any epi sodes of confusion or |ightheadedness within the
previ ous twel ve nont hs. Physical exam nati on was nornmal, including
nmotor exam nation, reflexes, and gait and station. Dr. Dacey
determined for plaintiff to undergo additional testing before

di scussing the possibility of surgery on the pituitary tunor. Dr.
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Dacey explained the risks of such surgery and infornmed plaintiff
that it was not likely that surgery would resolve all of her
mul ti pl e synptons because “they nmay not all be due to an endocrine
di sorder.” (Tr. 301-02.)

Plaintiff visited Dr. Gerald W Mritz on August 27,
2007, upon referral fromDr. Howell for conplaints of hearing | oss
in both ears. Irrigation of the ears was perfornmed. Plaintiff was
instructed to continue wth ear drops. It was noted that an
audi ogram nay be scheduled if plaintiff continued to have hearing
problenms. (Tr. 300.)

Plaintiff returned to Dr. Howell on Decenber 28, 2007,
with conplaints of Ilichens planus eruptions in the nouth.
Predni sone was prescribed. (Tr. 295.) On January 21, 2008, Dr.
Howel | instructed plaintiff to continue with her nedication. (Tr.
294.)

Plaintiff visited Dr. Howell on Mirch 6, 2008, and
conpl ai ned of ear pain, sinus congestion, and chills. Septra (an
antibiotic) was prescribed. Dr. Howell also noted plaintiff to
have common m grai ne headaches and diffuse arthritis of the
cervical and lunbar spine, for which Dolobid and Utram® were
prescribed. (Tr. 293.)

V. The ALJ's Decision

The ALJ found plaintiff to have met the insured status

¥Utramis used to treat noderate to noderately severe pain.
Medline Plus (last revised June 1, 2010)<http://ww. nl mnih.gov/
medl i nepl us/ drugi nf o/ meds/ a695011. ht m >.
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requi renents of the Social Security Act through March 31, 2009.
The ALJ further found that plaintiff had not engaged i n substanti al
gainful activity since My 25, 2006. The ALJ found plaintiff’s
severe inpairnments to i nclude degenerative di sorders of the spine,
status post right shoulder surgery, rheumatoid arthritis, and
residual s of adrenal mass, but determned that plaintiff did not
have an inpairnment or conbination of inpairnments which net or
medi cally equaled an inpairnment |listed in Appendix 1, Subpart P,
Regul ations No. 4. The ALJ found plaintiff to have the residual
functional capacity (RFC) to lift and/or carry twenty pounds
occasionally and ten pounds frequently; and to sit, stand and/or
wal k for about six hours in an eight-hour workday. The ALJ found
plaintiff unable to clinb ropes, |adders or scaffol ding; but to be
able to occasionally clinb stairs and ranps. The ALJ found
plaintiff unable to do repetitive lifting onthe right, and to need
to avoi d concentrated exposure to extrene col d, hazards of heights,
and vibration. The ALJ found plaintiff’s RFC not to preclude her
from performng her past relevant wrk as an electrica
sal esperson, restaurant manager, and real estate rental agent as
that work is customarily performed in the national econony.
| nasnuch as the ALJ found plaintiff able to perform her past
relevant work, the ALJ determned plaintiff not to be under a
disability at any tinme from May 25, 2006, through the date of the
decision. (Tr. 4-10.)

V. Di scussi on
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To be eligible for Social Security Disability Insurance
Benefits and Suppl enmental Security Inconme under the Social Security

Act, plaintiff nust prove that she is disabled. Pearsall v.

Massanari, 274 F.3d 1211, 1217 (8th G r. 2001); Baker v. Secretary

of Health & Human Servs., 955 F.2d 552, 555 (8th Cr. 1992). The

Social Security Act defines disability as the "inability to engage
in any substantial gainful activity by reason of any nedically
det er m nabl e physi cal or nental inpairment which can be expected to
result in death or which has | asted or can be expected to |last for
a continuous period of not less than 12 nonths." 42 U S. C. 88§
423(d) (1) (A), 1382c(a)(3)(A). An individual wll be declared
disabled "only if [her] physical or nental inpairnent or
i npai rments are of such severity that [she] is not only unable to
do [her] previous work but cannot, considering [her] age,
education, and work experience, engage in any other kind of
substantial gainful work which exists in the national econony." 42
U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(B)

To determne whether a claimant is disabled, the
Comm ssi oner engages in a five-step evaluation process. See 20

C.F.R 88 404.1520, 416.920; Bowen v. Yuckert, 482 U. S. 137, 140-42

(1987). The Comm ssioner begins by deciding whet her the cl ai mant
is engaged in substantial gainful activity. If the claimant is
wor king, disability benefits are denied. Next, the Comm ssioner
decides whether the claimant has a “severe” inpairnment or

conbi nati on of inpairnments, nmeaning that which significantly limts
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her ability to do basic work activities. If the claimant's
inpairnment(s) is not severe, then she is not disabled. The
Comm ssi oner t hen determ nes whet her claimant's i npairnment (s) neets
or is equal to one of the inpairnents listed in 20 C.F. R, Subpart
P, Appendix 1. If claimant's inpairment(s) is equivalent to one of
the listed inpairnments, she is conclusively disabled. At the
fourth step, the Comm ssioner establishes whether the claimnt can
perform her past relevant work. If so, the claimant is not
di sabled. Finally, the Comm ssioner evaluates various factors to
determ ne whether the claimant is capable of perform ng any other
work in the econony. |If not, the claimnt is declared disabl ed and
becones entitled to disability benefits.

The deci sion of the Conm ssioner nust be affirmed if it
i's supported by substantial evidence on the record as a whole. 42

U.S.C. 8 405(g); Richardson v. Perales, 402 U.S. 389, 401 (1971);

Estes v. Barnhart, 275 F. 3d 722, 724 (8th Cr. 2002). Substanti al

evidence is | ess than a preponderance but enough that a reasonabl e
person would find it adequate to support the conclusion. Johnson
v. Apfel, 240 F.3d 1145, 1147 (8th Cr. 2001). This “substanti al
evi dence test,” however, is “nore than a nere search of the record

for evidence supporting the Comm ssioner’s findings.” Colenan v.

Astrue, 498 F. 3d 767, 770 (8th Cr. 2007) (internal quotation marks
and citation omtted). *“Substantial evidence on the record as a
whole . . . requires a nore scrutinizing analysis.” 1d. (internal

guotation marks and citations omtted).
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To determ ne whether the Comm ssioner's decision is
supported by substantial evidence on the record as a whole, the

Court nust review the entire adm nistrative record and consi der

1. The credibility findings nade by the ALJ.
2. The plaintiff's vocational factors.

3. The nedical evidence from treating and
consul ti ng physi ci ans.

4. The plaintiff's subjective conplaints
relating to exertional and non-exertional
activities and inpairnents.

5. Any corroboration by third parties of the
plaintiff's inpairnents.

6. The testinony of vocational experts when
required which is based upon a proper
hypot hetical question which sets forth
the claimant's inpairnent.

Stewart v. Secretary of Health & Human Servs., 957 F. 2d 581, 585-86
(8th Cr. 1992) (quoting Cruse v. Bowen, 867 F.2d 1183, 1184-85
(8th Cir. 1989)).

The Court nust also consider any evidence which fairly detracts
from the Comm ssioner’s deci sion. Col eman, 498 F.3d at 770;

Warburton v. Apfel, 188 F.3d 1047, 1050 (8th G r. 1999). However,

even though two inconsistent conclusions may be drawn from the
evi dence, the Comm ssioner's findings may still be supported by
substanti al evidence on the record as a whole. Pearsall, 274 F. 3d

at 1217 (citing Young v. Apfel, 221 F.3d 1065, 1068 (8th Cr.

2000)). “[I]f there is substantial evidence on the record as a
whole, we must affirm the adm nistrative decision, even if the

record coul d al so have supported an opposite decision.” Wikert v.
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Sullivan, 977 F.2d 1249, 1252 (8th G r. 1992) (internal quotation

marks and citation omtted); see also Jones ex rel. Mrris v.

Barnhart, 315 F.3d 974, 977 (8th Cr. 2003).

Plaintiff clainms that the ALJ’ s decision is not supported
by substantial evidence on the record as a whole. Specifically,
plaintiff contends that the ALJ erred in his analysis of
plaintiff’s RFC inasmuch as he failed to consider all of
plaintiff's nmedically determnable inpairnments, and failed to
reconcile his findings that plaintiff could engage in light work
with the consultative exam ner’s contrary findings. Plaintiff also
contends that the ALJ erred in his reliance on vocational expert
testinmony to find plaintiff not to be disabled inasnuch as the
hypot hetical posed to the expert failed to capture the concrete
consequences of plaintiff’s inpairnents.

A. Medically Determ nable | npairnents

Plaintiff clainms that, in determning plaintiff’s RFC,
the ALJ erred by failing to consider all of plaintiff’'s nmedically
determ nabl e i npairnments. Specifically, plaintiff clainms that the
ALJ failed to consider plaintiff’s well-docunented headaches with
associ ated synptons, and “sone form of connective tissue disease,
whet her that be | upus, Sjogren’s syndronme, rheumatoid arthritis or
fibromyalgia.” (PItf.’ s Brief at p. 11.)

When determ ning a claimant’s RFC, the Conmm ssi oner nust
consider all of the claimant’s nedically determ nabl e i npairnents.

20 C.F.R 88 404.1545(a)(2), 416.945(a)(2). Evi dence from
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acceptable nedical sources is needed to establish whether a
claimant has a nmedically determnable inpairnent. 20 C F.R 88

404. 1513(a), 416.913(a); Sloan v. Astrue, 499 F.3d 883, 888 (8th

Cr. 2007). The inpairnment

must result fromanatom cal, physiological, or
psychol ogi cal abnormalities which can be shown
by nmedically acceptable clinical and | abora-

tory diagnostic techniques. A physical or
mental inpairnment nust be established by
medi cal evi dence consi sting of si gns,

synpt ons, and | aboratory findings, not only by
[the claimant’ s] statenment of synptons|. ]

20 C F. R 88 404.1508, 416.908.

The cl ai mant bears t he burden of providing such nedi cal evidence to
the Comm ssioner. 20 C.F.R 88 404.1512, 416.912.
1. Headaches

Plaintiff clainms that the existence of her headaches,
wth associated synptons of fatigue, |loss of balance, and
di zziness, is well-docunented in the record and that, therefore, it
was error for the ALJ not to consider her headaches as a nedically
det erm nabl e i npai rnment.

Plaintiff applied for disability benefits on Novenber 8,
2006, with an all eged onset date of Novenber 10, 2006, as anended.
Al though plaintiff’s headache condition is indeed well-docunented
as averred by plaintiff, areviewof the record shows plaintiff to
have primarily suffered and sought treatnment for such condition

during the period in which she worked, that is, prior to the

-35-



all eged onset of her disability, wthout evidence that the
condi tion worsened during the period of clained disability.

Plaintiff first reported headaches to Dr. Bortz in
February 1999 and thereafter to Dr. Howell in My 1999, wth
associ ated synptons of dizziness, nausea, and tachycardi a.
Subsequent to her adrenal ectony in July 1999, plaintiff’s headaches
abat ed. In 2000, plaintiff nade an isolated conplaint to Dr.
Howel | of having a headache. Likew se, in 2001, plaintiff sought
treatment on one occasion for recurrence of headaches. During a
five-nonth period from My through Septenber 2002, plaintiff
repeatedly conplained of and sought treatnent for mgraine
headaches, w th associated synptons of dizziness, fatigue and
vision |l oss. Such treatnent during this tine included a three-day
hospitalization for observation relating to such headaches.
Subsequent to Septenber 2002, the record shows no reports of
headaches until July 2004 when plaintiff reported to Dr. Howell a
t hree-year history of experiencing headaches. In 2005, plaintiff
conpl ained on one occasion of having mgraine headaches, wth
associ ated |i ght headedness and di zzi ness. No reports of headaches
were made in 2006

I n January 2007, subsequent to the Novenber 2006 all eged
onset of disability, plaintiff reported to Dr. Hunt that she had a
hi story of headaches. Notably, plaintiff did not nake any
conplaints of experiencing headaches at that tine. | ndeed,

plaintiff made no conpl aints of active headaches until My 2007 for
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whi ch, as noted in August 2007, plaintiff took ibuprofen. The
record thereafter remains silent as to the existence of headaches
until March 2008 when Dr. Howel | prescribed nedication for current
synpt ons.

Plaintiff was | ast enpl oyed i n May 2006. As denonstrated
above, it appears that plaintiff was able to work with her headache
condition prior to May 2006, and indeed worked during the period
when the headaches appeared to be nost debilitating. Al t hough
plaintiff experienced intermttent headaches subsequent to the
al l eged onset date of disability in Novenber 2006, it cannot be
said that four isolated conplaints of headaches from June 2005
t hrough March 2008 rise to the level of a nedically determ nable
impairment to be considered for disability. A condition that was
present but not disabling during working years and has not wor sened

cannot be used to prove a present disability. Orick v. Sullivan,

966 F.2d 368, 370 (8th Cir. 1992) (per curiam; see also Goff v.

Bar nhart, 421 F.3d 785, 792-93 (8th Cir. 2005); D xon v. Sullivan,

905 F.2d 237, 238 (8th Cr. 1990). In light of the |ack of
evi dence substantiating the presence of this inpairnment during the
rel evant period, the ALJ did not err infailingtofind plaintiff’s
headaches to constitute a nedically determnable inpairment. Cf.

Brockman v. Sullivan, 987 F.2d 1344, 1348 (8th G r. 1993) (ALJ did

not err in failing to find that ten-year-old diagnosis of
schi zophreni a di m ni shed cl ai rant’ s RFC where there was no current

evi dence of such inpairnent); see also Frankl v. Shalala, 47 F.3d
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935 (8th Cr. 1995) (error to rely on renpote nedical evidence to
determne RFC, RFC nust reflect what work, if any, claimant is
capable of performng at tine of the hearing).
2. Connective Tissue D sease

As an initial matter, the undersigned notes that the ALJ
determ ned plaintiff’s rheumatoid arthritis to constitute a severe
inmpairnment. As such, to the extent plaintiff clainms that the ALJ
failed to consider a connective tissue di sease, such as rheumatoid
arthritis, as a nedically determnable inpairnment, plaintiff’s
claimis wthout nerit. To the extent plaintiff clains the ALJ
shoul d have consi dered |upus, fibronyalgia and Sjogren’s syndrone
to be nmedically determ nable inpairnents, a reviewof the record as
a whol e denonstrates otherw se

First, areviewof the record shows plaintiff not to have
been affirmatively diagnosed with | upus, fibronyalgia or Sjogren’s
syndr one. Such conditions were only suspected. To the extent
physicians’ notes indicate the presence of such conditions, a
review of the record shows such notes to have been made on the
report of plaintiff and not on account of independent exam nation
or diagnoses. See 20 C.F.R 88 404. 1508, 416.908 (to be considered
as a basis for disability, a physical inpairnment “nust be
est abl i shed by nedi cal evidence consisting of signs, synptons, and
| aboratory findings, not only by [a claimnt’s] statenent of
synptons.”). The record is devoid of any nedically acceptable

clinical and | aborat ory di agnosti c techni ques whi ch woul d est abl i sh
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such i npairnents. | ndeed, repeated |aboratory testing for
anti bodi es indicative of |upus and Sjogren’s syndrone consistently
yi el ded negative results. |In addition, as noted by the ALJ, Dr.
Hunt’'s equivocal statenment that plaintiff exhibited synptons of
fibromyalgia was inconsistent wth Dr. Leung’s subsequent
exam nati on whi ch denonstrated plaintiff to have di ffuse tenderness
w t hout any significant difference between trigger points and non-
trigger points. It is the duty of the Comm ssioner to resolve
conflicts in the evidence, including conflicts in nedical evidence.

See Spradling v. Chater, 126 F.3d 1072, 1075 (8th Cr. 1997)

Bentley v. Shalala, 52 F.3d 784, 787 (8th Cir. 1995).

| nasnmuch as the evidence fails to establish that the
suspected conditions of |upus, fibronyal gia and § ogren’s syndrone
constitute nedically determ nable inpairnents, the ALJ did not err
infailing to consider such inpairnents in determning plaintiff’s

RFC.

B. Fi ndi ngs of Dr. Leung

Plaintiff clains that Dr. Leung found that she “had a
mld linp, utilized a cane, was able to |ift 5 pounds maximally,
had a slowgait wth short strides, had difficulty getting up from
a chair and need[ed] help getting up fromthe examtable.” (1d. at
p. 14.) Plaintiff argues that the ALJ' s determ nation that
plaintiff had the RFC to engage in |light work runs counter to these

findings of Dr. Leung, and that the ALJ failed to reconcile this
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i nconsi stent determ nation. A review of the record belies
plaintiff’s claim

Dr. Leung observed plaintiff’'s gait to be sloww th short
strides and mnimal linp. Plaintiff had limted range of notion
about the hips, neck and | unbar spine. Although plaintiff reported
that she used a cane, she did not bring a cane with her to the
exam nation. Plaintiff reported that she could wal k half a bl ock
w t hout a cane, and Dr. Leung observed plaintiff towalk fifty-feet
unassi st ed. Dr. Leung did not opine that plaintiff needed an
assistive device. Nor did Dr. Leung make a finding that plaintiff
could I'ift no nore than five pounds. This report instead was nmade
by plaintiff in relating her conplaints to Dr. Leung.

A review of the ALJ' s decision shows him to have
exhaustively addressed and analyzed Dr. Leung’s exam nation of
plaintiff, noting specifically that despite reports of pain in
every single joint, plaintiff had full range of notion at the
el bows, wists, knees, and ankles; full range of notion in flexion,
extension and rotation of the cervical spine; and had m ninmal
l[imtation at the hips. A review of Dr. Leung’ s exam nation al so
shows plaintiff to have had mnimal limtation with lateral flexion
of the |unbar spine. Al though plaintiff denonstrated greater
limtations with lateral flexion of the cervical spine and fl exi on-
extensi on of the | unbar spine, the ALJ determ ned these limtations
not to be of such a severity indicative of a finding of disability.

| ndeed, the ALJ noted that x-rays of the |lunbar and thoracic spine
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showed only mld degenerative changes. In addition, despite
plaintiff’s history of rotator cuff surgery, plaintiff had full
range of notion about the shoulders. Wth respect to plaintiff’s
conplaint to Dr. Leung of nuscle pain in her arns and | egs, the ALJ
noted Dr. Leung s exam nation to show no evi dence of nuscl e atrophy
and only mld reduction of strength. Plaintiff’s reflexes were
noted to be normal, and sensation to pinprick and |light touch was
i kewi se noted to be nornal.

Contrary to plaintiff’s assertion, the findi ngs nade upon
Dr. Leung’s exani nation are consistent with an ability to perform
light work with the restrictions as determ ned by the ALJ, see,

e.g., Steed v. Astrue, 524 F.3d 872 (8th Cr. 2008); Masterson v.

Barnhart, 363 F.3d 731 (8th Gr. 2004); Lewis v. Barnhart, 353 F. 3d

642 (8th Gr. 2003); Ostranski v. Chater, 94 F.3d 413 (8th GCr.

1996), and are |ikew se consistent with other nmedical evidence of
record (see Tr. 301-02, notes of Dr. Dacey). Light work is defined
as work that “requires a good deal of wal king or standing, or
involves sitting nost of the tinme with some pushing and pulling
of armor leg controls.” 20 C.F.R 88 404.1567(b), 416.967(Db).
Li ght work also involves lifting no nore than twenty pounds at a
time, with frequent lifting or carrying of objects weighing up to
ten pounds. 20 C. F. R 88 404.1567(b), 416.967(b). A reviewof the
record as a whole shows the ALJ to have properly determ ned
plaintiff to retain the capacity to performlight work with the

additional restrictions that plaintiff not engage in overhead
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repetitive lifting on the right; not engage in clinbing ropes,
scaffolding and | adders, with only occasional clinbing of stairs
and ranps; and avoi d concentrated exposure to extrene cold, hazards
of heights and vibration. Nothing in Dr. Leung’s examnation is
i nconsistent with these findings, and plaintiff has presented no
medi cal evi dence denonstrating ot herw se.

The undersigned al so notes that plaintiff’s primary use
of ibuprofen, an over-the-counter pain reliever, suggests that the
severity of her pain is not so great as to preclude Iight
exertional type work. Ostranski, 94 F. 3d at 418 (citing Shannon v.

Chater, 54 F.3d 484, 487 (8th Cr. 1995)). Cf. Tilley v. Astrue,

580 F. 3d 675, 680 (8th Cr. 2009) (substantial pain managenent with
trigger point injections, narcotic pain nedications, sleep aides,
and muscle relaxers consistent with inability to perform |ight
wor k) .

Finally, plaintiff contends that Dr. Leung’ s observation
of plaintiff’s difficulty getting up froma chair and her need for
assistance to get up fromthe exam ning table raises significant
questions regarding her ability to bend, stoop, crouch, kneel, and
crawl, but that the ALJ failed to include such limted postura
activities in his RFCfinding. Limted bending and stooping is not

inconsistent with the ability to engage in |light work. Robinson v.

Sullivan, 956 F.2d 836, 841 (8th Cr. 1992). Nor does a person
need to crouch to perform substantially all [|ight jobs. 1d.

“Simlarly, theinability tocraw is of little significance in the
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world of work.” 1d. (citing Social Security Ruling 85-15 at 18
(1985)). As such, the AL)'s failure to refer specifically to
plaintiff’'s ability or inability to engage in such activities does
not detract fromhis conclusion that plaintiff can engage in |ight
work. 1d. at 841-42.

“Even though the RFC assessnent draws from nedi cal
sources for support, it is wultimtely an admnistrative

determ nation reserved to the Conmn ssioner.” Cox v. Astrue, 495

F.3d 614, 619 (8th Cr. 2007). The ALJ's RFC determ nation here is
sufficiently supported by the nedical evidence. Because the
determ nation is supported by substantial evidence on the record,
plaintiff’s claimotherw se should be denied. See Steed, 524 F. 3d
at 875.

C. Vocati onal Expert Testi nobny

Once it is found that there is substantial evidence on
the record as a whole to support the ALJ's decision concerning a
claimant's disability, the five-step analysis need go no further.

Lews, 353 F.3d at 648 (citing Baker v. Apfel, 159 F.3d 1140

1143-44 (8th Cr. 1998)). Were a claimant has the RFC to do
either the specific work previously done or the sane type of work
as it is generally perfornmed in the national econony, the clai nant
is found not to be disabled. Mast erson, 363 F.3d at 737 n.2

Vocati onal expert testinony is not required at Step 4 where the
claimant retains the burden of proving she cannot perform past

rel evant work. Lews, 353 F.3d at 648 (citing Banks v. Massanari,
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258 F. 3d 820, 827 (8th Cr. 2001) (en banc); Gaddis v. Chater, 76

F.3d 893, 896 (8th Cir. 1996); Barrett v. Shalala, 38 F.3d 1019,

1024 (8th Gr. 1994)).

At Step 4 of the sequential analysis, the ALJ here found
plaintiff’s RFC not to preclude her from perform ng her past
rel evant work as it is generally perfornmed in the national econony.
As di scussed supra at Section V.B, this determ nation i s supported
by substantial evidence on the record as a whole. As such, because
the ALJ's disability determnation at Step 4 was supported by
substantial evidence on the record as a whole, vocational expert
testinony was not required. Therefore, plaintiff’s claimhere that
the ALJ posed a defective hypothetical to the vocational expert is
nmoot and need not be considered by this Court. Lew s, 353 F. 3d at

648; see al so Masterson, 363 F.3d at 740 n.5.

VI. Concl usion

For the reasons set out above on the clains raised by
plaintiff on this appeal, the ALJ's determ nation is supported by
substantial evidence on the record as a whole and plaintiff’s
claims of error should be denied. Where substantial evidence
supports the Conm ssioner's decision, this Court may not reverse
t he decision nerely because substantial evidence may exist in the
record that would have supported a contrary outconme or because
anot her court could have decided the case differently. Gowell v.

Apfel, 242 F.3d 793, 796 (8th G r. 2001); Browning v. Sullivan, 958

F.2d 817, 821 (8th Cr. 1992); see also Flynn v. Astrue, 513 F. 3d
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788, 795 (8th Gr. 2008). Accordingly, the decision of the
Conmmi ssioner denying plaintiff's claims for benefits should be
af firnmed.

Ther ef or e,

IT 1S HEREBY ORDERED that the decision of the
Commi ssioner is AFFIRMED and plaintiff's Conplaint is dismssed
w th prejudice.

Judgnent shall be entered accordingly.
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UNI TED STATES MAG STRATE JUDGE

Dated this _22nd day of Septenber, 2010.
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