
1Pet it ioner executed a writ ten waiver of his r ight  to a jury t r ial in exchange
for the State’s agreem ent  that  it  would withdraw its not ice of aggravat ing
circum stances and not  seek the death penalty in pet it ioner’s case.
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MEMORANDUM

This m at ter is before the Court  on the pet it ion of Robert  Hudson for a writ  of

habeas corpus pursuant  to 28 U.S.C. § 2254.

I . Background

On Novem ber 20, 2003, pet it ioner was found guilt y, following a bench t r ial

before the Circuit  Court  for Dunklin County, Missouri of first -degree m urder, first -

degree robbery, and two counts of arm ed cr im inal act ion. 1   Resp. Ex. A 180-81.  The

evidence at  t r ial established that , on Novem ber 29, 2002, pet it ioner and his stepson,

Tim m y Jackson, went  to the hom e of Jim m y Grills to collect  m oney that  he owed

pet it ioner.  After conversing with Grills for several m inutes,  pet it ioner dem anded

m oney and pointed a gun at  Grills when he refused to pay.  Two shots were fired

before the gun m alfunct ioned.  While pet it ioner and Grills st ruggled, Jackson gave

pet it ioner knife.  Pet it ioner stabbed Grills repeatedly with the knife.  While Grills lay

wounded on the floor, pet it ioner told Jackson to take his wallet .  Pet it ioner then went

to the bathroom  to wash off the blood.  When pet it ioner returned and saw that  Grills
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was st ill alive, he resum ed the at tack by stabbing Grills several m ore and at tem pt ing

to break his neck.  Grills died from  the knife wounds inflicted by pet it ioner.

On January 22, 2004, the t r ial court  sentenced pet it ioner to life im prisonm ent

without  parole for first -degree m urder and thir ty-years im prisonm ent  for one count  of

arm ed cr im inal act ion, to be served concurrent ly.  I d. at  185.  Pet it ioner was sentenced

to an addit ional thir ty-years im prisonm ent  for robbery and arm ed cr im inal act ion, to

be served consecut ively to his m urder sentence.  I d.  On January 11, 2005, the

Missouri Court  of Appeals for the Southern Dist r ict  affirm ed pet it ioner’s convict ions.

State v. Hudson, 154 S.W.3d 426 (Mo. Ct . App. 2005) ;  Resp. Ex. E. 

On April 7, 2005, pet it ioner filed a m ot ion for post -convict ion relief under

Missouri Suprem e Court  Rule 29.15.  Resp. Ex. H 5-15.  An evident iary hearing was

held on Septem ber 14, 2006.  I d. at  52.  On October 4, 2006, the t r ial court  denied

pet it ioner’s Rule 29.15 m ot ion.  I d. at  36-47. The appeals court  sum m arily affirm ed the

t r ial court ’s denial of post -convict ion relief in a per curium  opinion issued on February

19, 2008.  Resp. Ex. K.  Along with its opinion, the appeals court  issued to the part ies

an non-precedent ial addendum  explaining the basis for its decision.  I d.

I n the instant  § 2254 pet it ion, pet it ioner asserts four grounds for relief:  (1)  that

his convict ion for first -degree m urder was not  supported by evidence of deliberat ion;

(2)  that  he was denied effect ive assistance of counsel in waiving his r ights to a

prelim inary hearing and jury t r ial;  (3)  that  he was denied effect ive assistance of

counsel because his post -convict ion appeal counsel failed to raise six grounds asserted

in pet it ioner’s post -convict ion m ot ion;  (4)  that  he was denied effect ive assistance of

counsel when his t r ial at torneys failed to argue that  pet it ioner acted in self-defense.
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I I . Legal Standard

Federal courts m ay not  grant  habeas relief on a claim  that  has been decided on

the m erits in state court  unless that  adjudicat ion:

(1) resulted in a decision that  was cont rary to, or involved an unreasonable
applicat ion of, clearly established Federal law, as determ ined by the
Suprem e Court  of the United States;  or

(2) resulted in a decision that  was based on an unreasonable determ inat ion
of the facts in light  of the evidence presented in the State court
proceeding.

  
28 U.S.C. § 2254 (d) (1) - (2) .  

A state court 's decision is "cont rary to"  clearly established law if " it  applies a rule

that  cont radicts the governing law set  forth in [ the Suprem e Court 's]  cases, or if it

confronts a set  of facts that  is m ater ially indist inguishable from  a decision of [ the

Suprem e Court ]  but  reaches a different  result ."   Brown v. Payton, 544 U.S. 133, 141

(2005) .  "The state court  need not  cite or even be aware of the governing Suprem e

Court  cases, ‘so long as neither the reasoning nor the result  of the state-court  decision

cont radicts them .'"   Brown v. Luebbers, 371 F.3d 458, 461 (8th Cir. 2004)  (cit ing Early

v. Packer, 537 U.S. 3, 8 (2002) ) .  " I n the ‘cont rary to' analysis of the state court 's

decision, [ the federal court 's]  focus is on the result  and any reasoning that  the court

m ay have given;  the absence of reasoning is not  a barr ier to a denial of relief."   I d. 

A decision involves an "unreasonable applicat ion" of clearly established law if

" the state court  applies [ the Suprem e Court 's]  precedents to the facts in an object ively

unreasonable m anner,"  Payton, 125 S. Ct . at  1439;  William s v. Taylor, 529 U.S. 362,

405 (2000) , or " if the state court  either unreasonably extends a legal pr inciple from

[ Suprem e Court ]  precedent  to a new context  where it  should not  apply or unreasonably

refuses to extend that  pr inciple to a new context  where it  should apply."   I d. at  406.
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"Federal habeas relief is warranted only when the refusal was ‘object ively

unreasonable, ' not  when it  was m erely erroneous or incorrect ."   Carter v. Kem na, 255

F.3d 589, 592 (8th Cir. 2001)  (quot ing William s, 529 U.S. at  410-11) .

A state court  decision involves an unreasonable determ inat ion of the facts in

light  of the evidence presented in the state court  proceedings only if it  is shown that

the state court 's presum pt ively correct  factual findings do not  enjoy support  in the

record.  28 U.S.C. § 2254(e) (1) ;  Ryan v. Clarke, 387 F.3d 785, 790 (8th Cir.2004) .

“ [ T] he prisoner has the burden of rebut t ing the presum pt ion of correctness by clear

and convincing evidence.”   Barnet t  v. Roper, 541 F.3d 804, 811 (8th Cir. 2008) .

I I I . Discussion

A. Ground One

Pet it ioner first  argues that  his convict ion for first -degree m urder was not

supported by evidence that  showed he deliberated prior to killing Grills.  Deliberat ion

is an elem ent  of first -degree m urder under Missouri law.  MO.  REV.  STAT.  § 565.020(1) .

Deliberat ion is defined as “cool reflect ion for any length of t im e no m at ter how brief.”

MO.  REV.  STAT.  § 565.002(3) . 

“Const itut ionally, sufficient  evidence supports a convict ion if,  ‘after viewing the

evidence in the light  m ost  favorable to the prosecut ion, any  rat ional t r ier of fact  could

have found the essent ial elem ents of the cr im e beyond a reasonable doubt . ’”   Garr ison

v. Burt , 637 F.3d 849 (8th Cir. 2011)  (quot ing Jackson v. Virginia, 443 U.S. 307, 319

(1979) .  Under 28 U.S.C. § 2254(d) (1) , a federal court  m ay grant  relief only if the

state court ’s applicat ion of the Jackson sufficiency-of-evidence standard was “both

incorrect  and unreasonable.”  I d. (quot ing Cole v. Roper, 623 F.3d 1183, 1187 (8th

Cir.2010) ;  see also Skillicorn v. Luebbers, 475 F.3d 965, 977 (8th Cir.2007)
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( recognizing the scope of review of the state court 's determ inat ion of whether evidence

was sufficient  is “ext rem ely lim ited” ) .

Pet it ioner raised this ground in his direct  appeal.  The appeals court  applied the

sam e standard that  governs review of convict ions by jury t r ial and found that  there

was sufficient  evidence in the t r ial record from  which a reasonable t r ier of fact  could

have found defendant  guilty beyond a reasonable doubt .   Hudson, 154 S.W.3d 426,

429.  The appeals court  based this determ inat ion on the test im ony of Jackson that

pet it ioner “had the opportunity to term inate his at tack on Grills in that  the at tack was

a prolonged st ruggle”  and went  to wash his hands prior to resum ing his at tack on the

wounded Grills.  I d. (cit ing State v. Ervin, 979 S.W.2d 149, 159 (Mo. banc 1998) , cert .

denied, 525 U.S. 1169 (1999)  ( “Evidence of a prolonged st ruggle, m ult iple wounds, or

repeated blows m ay ... support  an inference of deliberat ion.” ) . 

Here, the state court  applied that  sam e evident iary standard set  forth in

Jackson, 443 U.S. 30.  The state court ’s determ inat ion that  there was sufficient

evidence such that  a reasonable t r ier of fact  could find beyond a reasonable doubt  that

pet it ioner deliberated before inflict ing wounds that  cont r ibuted to Grills death was not

unreasonable.  As such, pet it ioner’s first  ground for relief is without  m erit .

B. Ground Tw o 

Pet it ioner next  argues that  his t r ial counsel was ineffect ive for recom m ending

that  he waive his r ight  to a prelim inary hearing and jury t r ial.  

I n order to succeed on his ineffect ive-assistance-of-counsel claim , pet it ioner

m ust  show not  only that  his counsel's perform ance was deficient , but  that  he was

prejudiced by his counsel's incom petence.  Nelson v. Hvass, 392 F.3d 320, 323 (8th

Cir. 2004)  (cit ing St r ickland v. Washington, 466 U.S. 668 (1984) ) .  With respect  to the
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first  St r ickland prong, there exists a st rong presum pt ion that  counsel’s conduct  falls

within the wide range of professionally reasonable assistance.  St r ickland, 466 U.S. at

689. Prejudice requires that  there be a reasonable probabilit y that , but  for counsel’s

errors, the result  of the proceeding would have been different . I d.;  Hill v. Lockhart , 474

U.S. 52, 58-59 (1985)  ( two-part  St r ickland test  applies to ineffect ive assistance claim s

arising out  of the plea process) .  A reasonable probability is a probability sufficient  to

underm ine confidence in the outcom e.  I d. at  694.

Further, in order to obtain relief under § 2254(d) (1) , it  is not  enough to convince

a federal habeas court  that , in its independent  j udgm ent , the state court  applied

St r ickland incorrect ly.  Bell v. Cone,  535 U.S. 685, 699 (2002) .  “Federal habeas courts

m ust  guard against  the danger of equat ing unreasonableness under St r ickland with

unreasonableness under § 2254(d) .  When § 2254(d)  applies, the quest ion is not

whether counsel's act ions were reasonable. The quest ion is whether there is any

reasonable argum ent  that  counsel sat isfied St r ickland's deferent ial standard.”

Harr ington v. Richter, 131 S.Ct . 770, 788 (2011) .  

Here, the post -convict ion appeal court , in its non-precedent ial addendum ,

correct ly invoked the two-part  St r ickland test  in finding pet it ioner’s ineffect ive

assistance claim s without  m erit .   With respect  to the pet it ioner’s prelim inary hearing,

the appeals court  found that  there was no reasonable likelihood that  pet it ioner would

have been discharged for lack of probable cause had he not  waived his prelim inary

hearing.  The appeals court  also determ ined that  the lack of a prelim inary hearing did

not  affect  pet it ioner’s r ight  to prepare an adequate defense.  Because the state court

reasonably found that  pet it ioner could not  show prejudice, pet it ioner’s claim  that  he

received ineffect ive assistance of counsel in waiving his prelim inary hearing is without



2Pet it ioner incorporates these six grounds into his § 2254 pet it ioner by
reference. The six grounds are:  (1)  t r ial counsel was ineffect ive for recom m ending
that  pet it ioner to waive his prelim inary hearing;  (2)  t r ial counsel was ineffect ive for
advising pet it ioner to waive his r ight  to a jury t r ial;  (3)  t r ial counsel was ineffect ive
for failing to prepare a legal defense on pet it ioner’s behalf;  (4)  t r ial counsel was
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m erit .  

The appeals court  also found pet it ioner’s jury-waiver to have been m ade

voluntarily and with effect ive assistance of counsel.  Pet it ioner, on the advice of

counsel, waived his r ight  to a jury t r ial in exchange for the State’s withdrawal of its

not ice of aggravat ing circum stances.  Under Missouri law, aggravat ing circum stances

support  the death penalty when m urder is com m it ted for the purpose of receiving

m oney from  the vict im  or was out rageously or wantonly vile, horr ible or inhum ane in

that  it  involved torture or depravity of m ind.  See State v. Cook, 67 S.W.3d 718 (Mo.

Ct . App. 2002) . The appeals court  found that  pet it ioner “was not  coerced into waiving

a jury t r ial, and his at torneys were not  ineffect ive in recom m ending the waiver”

because “ [ t ] he death penalty was a viable punishm ent  which the State was ent it led to

pursue.”   Resp. Ex. K (quot ing the t r ial court ’s order denying post -convict ion relief;

(Resp. Ex. 36-47) ) .  The Court  finds this applicat ion of St r ickland was not

unreasonable.  Cf. Nelson, 392 F.3d at  323 (advice of counsel to waive jury t r ial was

not  ineffect ive where pet it ioner received “a real benefit  that  provided am ple incent ive

for him  to waive a jury t r ial.” ) .  Therefore, pet it ioner’s claim  that  he did not  voluntarily

waive his r ight  to a jury t r ial based on ineffect ive assistance of counsel does not  ent it le

him  to relief under 28 U.S.C.  § 2254.

C. Ground Three

Pet it ioner next  asserts that  his post -convict ion appeal counsel was ineffect ive

for failing to argue on appeal six claim s2 contained in pet it ioner’s m ot ion for post -



ineffect ive for failing to im peach a State’s witness, Tim m y Jackson;  (5)  appellate
counsel was ineffect ive for failing to appeal the t r ial court ’s denial of pet it ioner’s
m ot ion to suppress;  and (6)  appellate counsel was ineffect ive for failing to appeal
the t r ial court ’s denial of pet it ioner’s m ot ion to suppress evidence.  Resp. Ex. H 7-8. 
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convict ion relief under Rule 29.15.  Mo. Sup. Ct . Rule 29.15.  Two of these claim s- - lack

of effect ive counsel pet it ioner’s waiver of his prelim inary hearing and jury t r ial- -were

raised separately in the § 2254 pet it ion and have already been addressed.  The

remaining four claims--assert ing addit ional ineffect ive assistance argum ents- -  were not

raised by pet it ioner on direct  appeal or in his post -convict ion appeal and, thus, are

procedurally barred from  review under 28 U.S.C.  § 2254.

 As a prerequisite to seeking federal habeas corpus relief, a state pr isoner m ust

fair ly present  his claim s to the state courts on direct  appeal or in post -convict ion

proceedings.  Murphy v. King, 652 F.3d 845, 848-50 (8th Cir. 2011)  (cit ing Baldwin v.

Reese, 541 U.S. 27, 29 (2004) ;  28 U.S.C. § 2254(b) (1)  ( “An applicat ion for a writ  of

habeas corpus ...  shall not  be granted unless it  appears that  the applicant  has

exhausted the rem edies available in the courts of the State” ) ) . “ [ A]  pr isoner m ust

‘fair ly present ’ not  only the facts, but  also the substance of his federal habeas corpus

claim .”   Abdullah v. Groose, 75 F.3d 408, 411 (8th Cir.1996) .  “ [ F] air ly present ”  m eans

that  state pr isoners are “ required to ‘refer to a specific federal const itut ional r ight , a

part icular const itut ional provision, a federal const itut ional case, or a state case raising

a pert inent  federal const itut ional issue.”   I d. at  411-12.  Sim ilar ly, a claim  is also

procedurally barred from  federal review if the state court  relied upon a state procedural

rule as an independent  and adequate basis for its disposit ion of the claim . Caldwell v.

Mississippi, 472 U.S. 320, 327 (1985) .

A state pr isoner can overcom e procedural default  if he dem onst rates cause and
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actual prejudice.  Colem an v. Thom pson, 501 U.S. 722, 750 (1991) ;  Bat t le v. Delo, 19

F.3d 1547, 1552 (8th Cir. 1994) .  A dem onst rated claim  of actual innocence will also

overcom e procedural default .  U.S. v. Moss, 252 F.3d 993, 1001 (8th Cir. 2001)  (cit ing

Bousley v. United States, 523 U.S. 614, 621 (1998) ) .

“ I t  is well established that  ineffect ive assistance of counsel during state

post -convict ion proceedings cannot  serve as cause to excuse factual or procedural

default .”  Wooten v. Norr is, 578 F.3d 767 (8th Cir. 2009)  (cit ing Colem an v. Thom pson,

501 U.S. 722, 752-55 (1991) ;  Sim pson v. Norr is, 490 F.3d 1029, 1033 (8th Cir.2007)

( “ [ W] here there is no const itut ional r ight  to counsel there can be no deprivat ion of

effect ive assistance.” ) ) ;  see also 28 U.S.C. § 2254( i)  ( “The ineffect iveness or

incom petence of counsel during Federal or State collateral post -convict ion proceedings

shall not  be a ground for relief in a proceeding arising under sect ion 2254.” ) .

Furtherm ore, where the basis for pet it ioner’s claim s were available to appellate

counsel, “ the m ere fact  that  counsel failed to recognize the factual or legal basis for a

claim , or failed to raise the claim  despite recognizing it ,  does not  const itute cause for

procedural default .”   Murphy, 652 F.3d at  850 (quot ing Murray v. Carr ier, 477 U.S.

478, 486 (1986) ) . 

The only cause alleged by pet it ioner for his failure to appeal the claim s contained

in his Rule 29.15 m ot ion is that  his post -convict ion appeal counsel was ineffect ive.

This allegat ion is insufficient  to establish cause.  Oglesby v. Bowersox, 592 F.3d 922,

925-26 (8th Cir.2010)  (default  not  excused when post -convict ion counsel failed to raise

a claim  in am ended 29.15 m ot ion, or on appeal from  the denial of that  m ot ion) .  Nor

has pet it ioner dem onst rated a fundam ental m iscarr iage of just ice would result  from  a

failure to consider his defaulted claim s.  I d. ( “To m eet  this except ion, ‘a habeas
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pet it ioner [ m ust ]  present  new evidence that  affirm at ively dem onst rates that  he is

innocent  of the cr im e for which he was convicted.’”  ( internal quotat ion om it ted) ) .  As

such, the Court  need not  address actual prejudice or the m erits of pet it ioner’s

procedurally-defaulted claim s because pet it ioner’s third ground for relief is barred from

review under 28 U.S.C.  § 2254.

D. Ground Four

Finally, pet it ioner argues that  he received ineffect ive assistance of counsel

because his t r ial counsel did not  argue pet it ioner acted in self-defense in killing Grills.

Pet it ioner did not  raise this argum ent  in his direct  or post -convict ion appeal.  Nor has

he shown cause, prejudice, or actual innocence to excuse his failure to exhaust  his

state-court  rem edies under this claim .  Thus, federal review of pet it ioner’s fourth

ground for relief is procedurally barred.    Oglesby, 592 F.3d at  925-26.   

Moreover, pet it ioner’s fourth ground for relief fails on the m erits.   The post -

convict ion m ot ion court  reasonably found that  pet it ioner’s t r ial counsel was not

ineffect ive for declining to argue that  pet it ioner acted in self-defense.  Resp Ex. H, p.

41-47.  “ [ I ] n order to claim  self-defense in Missouri, the defendant :  (1)  m ust  not  have

provoked the assault ;  .  .  .  (3)  m ust  not  use m ore force than what  appears reasonably

necessary;  and (4)  m ust  do everything in his power consistent  with his own safety to

avoid the danger and ret reat  if possible.”   I d. (quot ing State v. Dulaney, 989 S.W.2d

648, 651 (Mo. Ct . App. 1999) ) .  Although pet it ioner test ified at  the post -convict ion

hearing that  he acted in self-defense and that  he had asked his t r ial counsel to present

this defense at  t r ial, the evidence at  t r ial was that  pet it ioner was the init ial aggressor

and that  he renewed his at tack while Grills was incapacitated.  Thus, the m ot ion court

reasonably concluded that  pet it ioner could not  dem onst rate incom petence nor
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prejudice as a result  of his t r ial counsel’s refusal to argue pet it ioner acted in self-

defense where “ it  was apparent  that  a claim  of self-defense had lit t le likelihood of

success.”  I d.

I V. Conclusion

For the reasons discussed above, the Court  finds that  pet it ioner has failed to

establish that  he is ent it led to relief based on state court  proceedings that  were

cont rary to, or an unreasonable applicat ion of, clearly established federal law, or based

upon an unreasonable determ inat ion of the facts in light  of the evidence presented in

state court  proceedings.  28 U.S.C. § 2254(d) .  Because pet it ioner has failed to m ake

a substant ial showing of the denial of a const itut ional r ight , the Court  will not  issue a

cert ificate of appealabilit y.   See Cox v. Norr is, 133 F.3d 565, 569 (8th Cir. 1997) .

____________________________
CAROL E. JACKSON
UNI TED STATES DI STRI CT JUDGE

Dated this 29th day of February, 2012.


