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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

GREAT RI VERS HABI TAT ALLI ANCE, and )
THE ADOLPHUS A. BUSCH REVOCABLE
LI VI NG TRUST,

Plaintiffs,

\ No. 4:08 CV 1982 DDN

FEDERAL EMERGENCY MANAGEMENT
AGENCY, DEPARTMENT OF HOMELAND
SECURI TY, and

WLLI AM R BLANTOCN,

)

)

)

)

)

)

)

)

)

)

)

)

Def endant s. )

MEMORANDUM

This action is before the court on the notion of defendants Federal

Emer gency Managenent Agency (FEMA) and Departnent of Honel and Security

(DHS) to dismss the conplaint for | ack of subject matter jurisdiction.

(Doc. 6.) The parties have consented to the exercise of plenary

authority by the undersigned United States Magi strate Judge pursuant to
28 U.S.C. §8 636(c). (Doc. 3.)

| . BACKGROUND
On Decenber 23, 2008, G eat R vers Habitat Alliance and The
Adol phus A. Busch Revocable Living Trust comenced this action for

i njunctive and declaratory relief against the defendants. (Doc. 1.)
The plaintiffs challenge a determ nati on by the defendants to revise the
Fl ood I nsurance Study report and the Fl ood | nsurance Rate Map within St.
Charles County, the City of St. Charles, and the City of St. Peters,
M ssouri. (ld. at T 1.) The plaintiffs allege that the determ nation
was based upon flawed scientific and technical information, and an
i nadequat el y designed and constructed |levee. (1d.)

A flood insurance rate map is a map that designates special flood
hazard areas and ri sk zones within a cormmunity. (Doc. 7, Ex. Aat | 3.)
The Nati onal Fl ood I nsurance Programrelies on these maps to i ssue fl ood
i nsurance polices and to calculate the premuns to charge for these
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policies. (ld.) A Letter of Map Revision (LOVR) is a change to a fl ood
i nsurance rate map, and is the result of physical neasures (such as
construction of a levee or a dam taken to change the hydrol ogic or
hydraul i c characteristics of a flood source. (ld. at 1 4.) By changing
the flood insurance rate map, a LOVR can change the rates for prem uns
on flood insurance policies. (Ld.)

According to the plaintiffs’ conplaint, on Decenber 29, 2006, the
City of St. Peters requested a LOVR from FEMA, hoping to renove a tract
of land fromthe M ssissippi River floodplain. (Doc. 1 at f 16.) The
request was purportedly based on a change to the fl oodpl ain, stenmng
from the recent construction of an urban levee in the City of St.
Peters. (ld.) The new levee in St. Peters was all egedly designed to
protect against a 500-year flood. (ld.) As aresult, the Cty of St.
Peters requested a LOVWR that would nmove the city fromits current AE
Zone (representing a 100-Year Flood Zone) to an X Zone (representing a
500- Year Flood Zone, or a 100-Year Flood Zone protected by a flood
control structure). (Doc. 7, Ex. A at f 6.)

FEMA and its contractor, however, allegedly had concerns about the
| evee’s closure structures and its ability to protect agai nst a 100-year
flood - let alone a 500-year flood. (Doc. 1 at § 17.) But despite the
al l eged deficiencies, FEMA issued a proposed LOVR on June 13, 2008.
(Doc. 7, Ex. A at Y 7.) FEMA published the proposed changes in the St.
Charl es Suburban Journal on June 25, 2008, and on July 2, 2008, and in
t he Federal Register on August 12, 2008. (ld. at ¥ 8.) On Septenber
29, 2008, the plaintiffs challenged the LOVR s determ nations. (Doc.
1 at 9§ 19.) In their letter, the plaintiffs pointed to several

deficiencies in the levee, particularly its closure structure and the
| evel of its freeboard. (ILd. at 97T 20-21; Doc. 7, Ex. A-4.) The
plaintiffs al so argued that FEMA and the City of St. Peters had relied
on a flawed study of the M ssissippi’s flowand fl ood tendencies. (Doc.
1 at § 22; Doc. 7, Ex. A-4.)

On Cctober 10, 2008, the mayor of the City of St. Peters, forwarded
the plaintiffs’ letter to FEMA, along with the city's response and
comrents. (Doc. 7, Ex. A at § 11; Doc. 7, Ex. A-5.) 1In its response,
the city argued that the plaintiffs had not provided the necessary



scientific or technical data, nmeaning the plaintiffs letter did not
|l egally constitute an appeal. (Doc. 7, Ex. Aat f 11; Doc. 7, Ex. A-5.)
On Cct ober 27, 2008, FEMA determ ned that nodifications to the LOVR were
unwarranted. (Doc. 1 at T 23; Doc. 7, Ex. Aat § 12.) The LOVWR becane
effective on Cctober 30, 2008, and revised the Flood |nsurance Study
report and the flood insurance rate map within the Gty of St. Charles,
the City of St. Peters, and St. Charles County as of that date. (Doc.
1 at ¢ 18; Doc. 7, Ex. A at § 12.)

In Count | of their conplaint, the plaintiffs all ege that the | evee
does not neet FEMA's requirenents for |evees, as provided in the
Nat i onal Fl ood I nsurance Act (NFIA). As aresult, the plaintiffs allege
that FEMA's decision to issue a LOVR and the determ nations within that
LOVR were arbitrary and capricious, and violate FEMA' s regul ations.
(Doc. 1 at T 29.) In Count 11, the plaintiffs allege that FEMA' s
decision to issue a LOWR and the determ nations within that LOWR were
arbitrary and capricious, and violate FEMA' s regulations and the
Adm ni strative Procedure Act. (ld. at 7 31.) The plaintiffs seek to
vacate FEMA's LOVR determ nations fromJune 13, and to enjoin FEMA from
issuing the LOVR until the St. Peters |evee satisfies the requirenents
of the NFIA. (ld. at 8.)

[I. MOTION TO DI SM SS
The defendants have noved to dismiss the conplaint for |ack of
subject matter jurisdiction under Fed. R Civ. P. 12(b)(1). (Doc. 6.)
The defendants argue that the plaintiffs’ clainms against the gover nnent

do not fall withinthe |limted waiver of sovereign i munity provided by
the NFIA. In particular, they argue that the plaintiffs’ letter did not
denmonstrate that FEMA' s proposed flood el evations were scientifically
or technically incorrect. That is, the plaintiffs’ letter did not
contain any supporting data, certified by a professional engineer or
licensed | and surveyor. The defendants make the sane argunent about the
exhibits attached to the plaintiffs’ response. Finally, the defendants
argue that the court |acks subject matter jurisdiction under the
Adm ni strative Procedure Act and the other federal statutes cited by the
plaintiffs. (Docs. 16, 17.)



In response, the plaintiffs argue that this court has subject
matter jurisdiction. In particular, they argue that they submtted
technical information to FEMA, and this data tends to show the | evee
system cannot provi de the necessary | evel of protection against a 100-
year flood. The plaintiffs also argue FEMA's regul ati ons do not require
them to denonstrate the estimates are incorrect, and do not require
certification, because the case concerns a changed physical condition.
(Doc. 11.)

[11. MOTION TO DI SM SS STANDARD
Intheir conplaint, the plaintiffs base the court’s subject matter
jurisdiction on 42 U S.C. 8§ 4104(g), a section of the NFIA. (Doc. 1 at
1 3.) The plaintiffs also rely on 28 U. S.C. 8§ 1331, federal question
jurisdiction; 28 U S.C. 8 1346, cases involving the United States as a

defendant; 28 U.S.C. § 1361, actions to conpel a United States officer
to performa duty; 28 U S.C. 88 2201-2202, declaratory judgnents; and
5 US. C 8§ 701, et seq., the Adm nistrative Procedure Act. (ld.) The
def endants nmove to dism ss the conplaint under Rule 12(b)(1), arguing
the court |acks subject matter jurisdiction under any of the cited
statutes. (Doc. 6.)

A Rule 12(b)(1) notion challenges whether the district court
possesses subject matter jurisdiction necessary to hear a case. Johnson
V. United States, 534 F.3d 958, 964 (8th Cir. 2008). When ruling a
12(b) (1) notion, the court nust accept all factual allegations in the

pl eadings as true, and view those allegations in the |ight nost
favorable to the non-noving party. Hastings v. WIlson, 516 F.3d 1055,

1058 (8th Cir. 2008). The non-nobving party receives the sane
protections in defending a notion brought under Rule 12(b)(1) as it
woul d defendi ng a notion brought under Rule 12(b)(6). 1d.

V. DI SCUSSI ON
The National Flood Insurance Act (NFIA) was passed in 1968, with
the goal of creating a national flood insurance programthat coul d pool

the risk of flood |osses, and encourage preventative and protective
fl ood neasures. 42 U.S.C. 8§ 4001(a), (c). The NFI A al so authorized



“conti nui ng studi es of flood hazards in order to provide for a constant
reapprai sal of the flood insurance programand its effect on | and use
requirements.” 42 U.S.C. 8 4001(e)(5). FEMA was the agency authori zed
to adm nister the NFIA. Ochard Hill Constr., LLC v. Fed. Energency
Mgnt . Agency, No. 99 C 5756, 2001 W 185188, at *1 (N.D. III. Feb. 26,
2001). In that role, FEMA identifies and maps fl ood hazard areas for

each conmmunity participating in the National Flood | nsurance Programand
publ i shes flood insurance rate maps. (1d.)

Wt hout a waiver, sovereign imunity shields the United States and
its agencies fromsuit. E.D.1.C v. Meyer, 510 U S 471, 475 (1994).
“I't is axiomatic that the United States may not be sued without its

consent and that the existence of consent is a prerequisite for
jurisdiction.” United States v. Mtchell, 463 U S. 206, 212 (1983).
In this case, the NFIA does not include a broad waiver of FEMA s

sovereign imunity. Nor mandy Pointe Assocs. v. Fed. Energency Mnt.
Agency, 105 F. Supp. 2d 822, 827 (S.D. Ohio 2000). There is no
statutory provision allow ng the agency to sue and be sued generally,

in connection with the flood i nsurance program [d. Instead, the NFIA
only provides two linmted waivers of sovereign imunity. 1d. First,
t he NFI A wai ves FEMA' s sovereign i mmunity for chall enges to the agency’s
di sal | omance of a flood i nsurance claim 1d. (citing 42 U.S.C. § 4072).
Second, the NFI A wai ves FEMA's sovereign inmmunity for challenges to the
agency’'s “flood elevation determnations.” Id. (citing 42 US.C
8§ 4104).

Any challenge to FEMA' s flood elevation determ nations must be
t hrough the proper admi nistrative process. See 42 U S.C. § 4104(b).
Under the NFIA any person owning or |easing real property within the
community, who believes a flood el evation determ nation has adversely
affected his property, can appeal that determination to the | ocal

governnent. 1d. However, the appeal nust occur within ninety days of
the second publication of the flood el evation determ nation. 1d.; 44
CFR 8§ 67.5. On top of that, the “sole basis for [any] such
[admi ni strative] appeal shall be the possession of know edge or
information indicating that the elevations being proposed . . . are
scientifically or technically incorrect. . . .7 42 U S.C. 8§ 4104(b).



To assert that the proposed el evations are scientifically or technically
i ncorrect, “appellants are required to denonstrate that alternative
met hods or applications result in nore correct esti mates of base flood
elevations. . . .” 44 CF.R § 67.6(a). This requirenent demands that
the appellant provide actual data, particularly since scientific and
technical correctness is often a matter of degree, rather than an
absolute. 44 CF.R 8 67.6(a),(b). Supporting data is required where
t he appel |l ant believes the flood el evati ons are incorrect due to changed
physical conditions. 44 CF. R § 67.6(b)(1).

If an appellant believes the proposed base flood el evati ons
are technically incorrect due to a mthematical or
measur enment error or changed physical conditions, then the
specific source of the error nust be identified. Supporting
data nust be furnished to FEMA including certifications by
a regi stered professional engineer or |icensed | and surveyor,
of the new data necessary for FEMA to conduct a reanal ysis.

Id. (emphasis added).

The regulations demand simlar data and certifications for
appel l ants chall enging proposed flood elevations due to scientific
i ncorrectness, technical errors, or errors in the application of
hydrol ogi ¢ or hydraulic nethods. 44 C.F.R 8 67.6(b)(2),(b)(3); see
al so Robi nson v. Fed. Energency Miynt. Agency, Cv. A No. 86-1770- MA,
1987 W. 9906, at *1 (D. Mass. Apr. 7, 1987).

The federal register provides further background for the type of
data envi si oned by the regul ati ons. 48 Fed. Reg. 31642, 31643 (July 11,
1983) (final rule). According to the final rule, the primary purpose

of the regulations “is to encourage appellants to devel op nore detail ed
data and analyses.” 1d. As a result, the appellants bear the burden
of providing evidence of scientific and technical inaccuracies. 1d.
Subm ssion of an alternative nethodol ogy or data does not satisfy this
burden, because there are usually several possible approaches for
estimati ng base flood el evations. Id. Sinmply put, appellants nust
“denonstrate that FEMA's determ nations are incorrect by providing an
alternative application or analysis shown to produce nobre accurate
results.” 1d. at 31642.



If an aggrieved appellant satisfies these admnistrative
procedures, the appellant can appeal any final determ nation to the
United States District Court for the district within which the comunity
is located. 42 U.S.C. § 4104(g); 44 CF.R 8§ 67.12(a). However, if the
appellant fails to conmply with these statutory requirenents, the
district court |acks subject matter jurisdiction, and the case nmust be
dismssed. Cty of Biloxi, Mss. v. Guffrida, 608 F. Supp. 927, 931
(S.D. Mss. 1985); Gty of Trenton v. Fed. Energency Mynt. Agency, 545
F. Supp. 13, 17 (E.D. Mch. 1981). Exhaustion of the admnistrative
review process is a prerequisite to judicial review. Normandy Pointe

Assocs., 105 F. Supp. 2d at 827-28. These limtations on appeals were
t he product of nore congressional debate and testinony than any other
portion of the NFIA. Reardon v. Krimm 541 F. Supp. 187, 189 (D. Kan.
1982); Gty of Trenton, 545 F. Supp. at 16.

The central question in this case now is whether the plaintiffs

exhausted the adm nistrative appeals process. Subsunmed within this
guestion is the issue of whether the plaintiffs challenged the flood
el evations on the basis of their scientific and technical accuracy, as
required by 42 U . S.C. § 4104(b). See Robi nson, 1987 W. 9906, at *2
(finding plaintiff’s correspondence failed to include “anal ysis and data

with full justification and docunentation that woul d enable the FEMA to
revise its proposed base fl ood el evations.”); City of Biloxi, Mss., 608

F. Supp. at 931 (finding the four allegations that forned the basis of
plaintiff’'s appeal “went unsubstantiated w thout any scientific or
techni cal evidence being submtted to question the [flood insurance]
study’s accuracy.”); Reardon, 541 F. Supp. at 189 (finding plaintiff
“did not base its objections on scientific or technical evidence,” and
did not question the scientific or technical accuracy of any agency
determ nati on).

I n Robi nson, the plaintiff filed suit in federal court, challenging
FEMA's decision to nodify the base flood elevations for the Town of
Wayl and, Massachusetts. Robinson, 1987 W. 9906, at *1. Before filing
his federal |awsuit, Robinson challenged the agency’'s decision in a
letter tothe city. 1d. FEMA responded to the letter, and subsequently
made the flood elevations final. 1d. Robinson challenged this final



agency determnation in the district court. 1d. at *2. The court noted
that Robinson’s correspondence with FEMA and the city diligently
criticized the agency’'s flood |evel revision, raised “many probative
guestions regardi ng technical and procedural aspects of the revision,
and [sought] clarification and further information with respect to the
revision. . . .” 1d. Yet, fatally, none of Robinson’s correspondence
i ncl uded any analysis or data with the necessary docunentation that
woul d enable FEMA to revise its base flood elevations. 1d. Robinson's
letters sinmply did not “contain scientific or technical information
denmonstrating the inaccuracy of the proposed flood elevations,” as
required by § 4104(b) and 44 CFR § 67.6(b). Id. As a result, the
district court concluded there was no appeal at the admnistrative
|l evel, and dismissed the plaintiff’s conplaint for lack of subject
matter jurisdiction under § 4104(g).! 1d.

Inthis case, the plaintiffs chall enged the LOVR on four different
grounds at the administrative |evel. (Doc. 7, Ex. A-4.) But I|ike
Robi nson, the plaintiffs’ arguments centered around technical and
procedural aspects of the revision; their argunents did not present any
scientific or technical information denonstrating the inaccuracy of the
proposed fl ood el evations. In their first ground, the plaintiffs argued
the closure plan for the levee did not meet the agency’'s requirenent
that the closure device be a structural part of the levee. (ld. at 2.)
In support of this claim the plaintiffs cited to five exhibits. (1d.)
(citing Doc. 11, Exs. 1-5.) However, these five exhibits contain
not hi ng but bl anket concl usi ons and recomendati ons. (See Doc. 11, Exs.
1-5.) The exhibits do not contain any scientific or technical data, or
any certifications by a professional engineer or |and surveyor. (See
id.) The City of St. Peters noted these deficiencies in its response.
(Doc. 7, Ex. A-5 at 3.) The City of St. Peters also noted that FEMA's
pr of essi onal engineers had certified that the | evee conplied with the
agency’s structural requirements. (Ld.) (citing 44 CFR
8 67.6(b)(1)).

IThe court decided Robinson on a notion to dismss, that it
converted into a notion for sunmary judgnent. Robinson, 1987 W 9906,
at *1.



In their second ground, the plaintiffs argued that the | evee did
not provide the necessary freeboard level. (Doc. 7, Ex. A-4 at 3.) In
support of this claim the plaintiffs cited to three exhibits. (1d.)
(citing Doc. 11, Exs. 4, 7, 8.) Exhibit 7 is letter fromthe National
Fl ood I nsurance Programto the Mayor of the City of St. Peters, and is
the only exhibit that contains any technical data. (Doc. 11, Ex. 7 at
5.) However, there is only one table of data, and the data was provi ded
to the city by the agency. (1d.) Exhibits 4 and 8 do not contain any
dat a. (See Doc. 11, Exs. 4, 8.) In response to the plaintiffs’
challenge, the City of St. Peters responded that the |evee grades
provide the requisite |l evel of protection. (Doc. 7, Ex. A-5 at 5.) A
few weeks after the city’ s response, FEMA wote to the Mayor of the City
of St. Peters, and stated that the city's Operations and Mii ntenance
Manual i ndicated “sandbags will be placed up to the required |evel of
freeboard. . . .” (Doc. 11, Ex. 12 at 4.)

In ground three, the plaintiffs argued the city's Operations and
Mai nt enance Manual did not follow required procedures for maintenance
activities, or follow the guidelines established for |evee closures.
(Doc. 7, Ex. A-4 at 4.) In support of this claim the plaintiffs only
cited to the Manual itself. (Id.) (citing Doc. 11, Ex. 6.) The
plaintiffs did not cite to any outside docunents. (See id.) In
response, the City of St. Peters argued that its Manual followed the
requi red agency regulations. (Doc. 7, Ex. A-5 at 6-7.) Regardless,
this issue did not inplicate any scientific or technical data.

In ground four, the plaintiffs argued that the Cty of St. Peters
shoul d not have relied on a docunent entitled “Upper M ssissippi River
System Fl ow Frequency Study.” (Doc. 7, Ex. A-4 at 5.) The plaintiffs
argued that the study was flawed, and that it manipulated or
underesti mated certain risks. (ld.) |In support of their argunent, the
plaintiffs attached a review of the study. (Doc. 11, Ex. 10.) This
review, a “Technical Review of the Upper M ssissippi River Flow
Frequency Study,” does not speak to the LOVR at issue, and thus, does
not contain “nore correct estimtes” of the base flood el evations. The
Techni cal Review al so does not include any certified supporting data.
(See Doc. 11, Ex. 10.) Most inportantly, though, the City of St. Peters



responded that FEMA never relied on the Fl ow Frequency Study in making
its LOVR determ nation. (Doc. 7, Ex. A-5 at 8). FEMA confirned this
statenent: “The Upper M ssissippi R ver System Flow Frequency Study
perfornmed by the USACE [United States Arny Corps of Engi neers] was not
used as part of this LOWR request.” (Doc. 11, Ex. 12 at 5.)

During the adm nistrative proceedings, the plaintiffs did not
chall enge the flood elevations on the basis of their scientific and
techni cal accuracy. Under Robinson, 42 U S.C. § 4104(b), and 44 C. F.R
8§ 67.6, the plaintiff’'s correspondence with FEMA and the City of St
Peters did not constitute an admnistrative appeal. Absent the
requi site adm ni strati ve appeal, the National Fl ood I nsurance Act cannot
serve as a basis for the court’s subject matter jurisdiction. 42 U S. C
8 4104(g); Robinson, 1987 W 9906, at *2; City of Biloxi, Mss., 608 F.
Supp. at 931 (noting the court “lacks subject matter jurisdiction to

reviewthe City of Biloxi’s attenpted appeal of FEMA' s decision”).

O her Bases for Subject Matter Jurisdiction

The plaintiffs rely on several other statutes in support of subject
matter jurisdiction. Section 1331 provides that the “district courts
shal |l have original jurisdiction of all civil actions arising under the
Constitution, laws, or treaties of the United States.” 28 U. S.C
§ 1331. However, 8§ 1331 nerely establishes a subject matter - federa
guestions - that federal courts are conpetent to hear. Normandy Pointe
Assocs., 105 F. Supp. 2d at 832-33. Section 1331 does not, on its own,
provi de a substantive basis for subject matter jurisdiction. 1d.

The sanme is true of the Declaratory Judgnent Act. 1d. Sections
2201 and 2202 give federal courts the power to issue declaratory
judgnments when jurisdiction otherw se exists. 1d. But these sections
do not, on their own, provide a basis for subject matter jurisdiction.
Id.

Section 1346 concerns cases where the United States i s a def endant,
and vests the district courts with original jurisdiction in certain
ci rcumst ances. 28 U S.C. 8§ 1346(a). Section 1346(a) (1) provides
original jurisdiction for any action against the United States to
recover erroneously collected taxes. 28 U S.C. 8 1346(a)(1l). Section

- 10 -



1346(a)(2) provides original jurisdiction if the claim seeks noney
damages fromthe United States, not exceeding $10, 000, and is based on
a contract or provision of federal |law. Van Drasek v. Lehman, 762 F.2d
1065, 1068 (D.C. Cir. 1985). Section 1346(b) provides the district
courts with exclusive jurisdiction for nonetary cl ai ns, based on injury

or property |oss, caused by the negligence of a United States enpl oyee.
28 U.S.C. §8 1346(b)(1); Dorking Genetics v. United States, 76 F. 3d 1261,
1264 (2d GCr. 1996). Because the plaintiffs do not seek nonetary
damages fromthe United States, or seek to recover tax revenue fromthe

governnent, 28 U S.C. 8§ 1346 does not provide subject matter
jurisdiction. See Bobula v. United States Dep’t of Justice, 970 F.2d
854, 856 (Fed. Cir. 1992).

The Mandanus Act provides that district courts “shall have ori gi nal

jurisdiction of any action in the nature of mndanus to conpel an
officer or enployee of the United States or any agency thereof to
performa duty owed to the plaintiff.” 28 U S . C § 1361. A wit of
mandanus i s only appropriate if the plaintiff can establish a “clear and
i ndi sputable right to the relief sought,” the defendant has a
nondi scretionary duty to honor that right, and the plaintiff has no
ot her adequate renedy. Castillo v. Ridge, 445 F. 3d 1057, 1061 (8th Cir.
2006); Mohammed v. Frazier, Civ. No. 07-3037 RHK/JSM 2008 W. 360778,
at *8 (D. Mnn. Feb. 8, 2008). 1In this case, the plaintiffs have not
shown that they have a clear and indisputable right to the relief

sought . As a result, the plaintiffs may not rely on the nandanus
statute as a basis for subject matter jurisdiction. See Bobula, 970
F.2d at 856.

Finally, the plaintiffs clai msubject matter jurisdiction under the
Admi ni strative Procedure Act (APA). The APA provides for judicial
review of a final agency action “for which there is no other adequate
remedy inacourt. . . .” 5 US C 8§ 704; Sierra Qub v. United States
Arny Corps of Eng'rs, 446 F.3d 808, 813 (8th Cir. 2006). \Were the
[imted waiver found in 42 U S. C. 8§ 4104(g) and 44 CF.R 8 67.12 is
i napplicable, then the APA provides a basis of subject matter

jurisdiction for the plaintiffs’ actions. Ochard Hll Constr., 2001
WL 185188, at *7.




In this case, the plaintiffs based subject matter jurisdiction
under 8§ 4104(g). (Doc. 1 at 2.) That section provides plaintiffs a

procedure by which to challenge agency determ nations. 42 U. S. C
8§ 4104(9g). It makes no difference, in terns of the APA, whether a
plaintiff wll actually be entitled to relief wunder § 4104.

See Mtchell v. United States, 930 F.2d 893, 897 (Fed. Cr. 1991).
“[ T] he question posed by APA Section 704 is whether the [court] offers
adequate renedies, not whether [the plaintiff] will be entitled to

receive those renedies.” Id.; see also Town of Sanford v. United
States, 140 F.3d 20, 23 (1st Cr. 1998) (“A legal remedy is not
i nadequate for purposes of the APA because it is procedurally

i nconvenient for a given plaintiff, or because plaintiffs have
i nadvertently deprived thenselves of the opportunity to pursue that
renmedy.”). Section 4104(g) provided the plaintiffs an adequate | egal
remedy, and it makes no difference that the plaintiffs were ultimtely
unabl e to take advantage of that available renedy. Under Mtchell and
Town of Sanford, the plaintiffs cannot rely on the APA to provide
subject matter jurisdiction. Town of Sanford, 140 F.3d at 23; Mtchell,
930 F.2d at 897.

V. CONCLUSI ON
For the reasons stated above, the plaintiffs have not established

any basis for the court’s subject matter jurisdiction. As aresult, the
moti on of defendants Federal Enmergency Managenment Agency and the
Departnment of Honel and Security to dismss the conplaint for |ack of
subject matter jurisdiction (Doc. 6) is sustained and the action is
di sm ssed. An appropriate Order is issued herewth.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE
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Si gned on July 23, 2009.
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