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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

WLMA M PENN NGTON- THURVAN, )
Plaintiff, g

\Y g No. 4:09CVv1i54 FRB
AT&T, 3
Def endant . g

MEMORANDUM AND ORDER

Presently pending before the Court is defendant AT&T s
Motion to Dismss Pursuant to Rule 12(b) of the Federal Rules of
Civil Procedure or, in the Alternative, Mtion for Sumrary Judgnent
(Doc. #8). All matters are pending before the undersigned United
States Magi strate Judge, with consent of the parties, pursuant to 28
U S.C § 636(c).

Plaintiff brings this cause of action, pro se, alleging
t hat her enployer unlawfully term nated her enpl oynent on account of
her age, in violation of the Age D scrimnation in Enploynent Act, 29
U S.C. 88 621, et seq. (ADEA). Defendant AT&T now seeks to dism ss
this action pursuant to Fed. R Cv. P. 12(b)(2) for | ack of personal
jurisdiction, and pursuant to Fed. R Cv. P. 12(b)(6) for failureto
state a claim In the alternative, defendant noves for sunmary
j udgment, contending that it is entitled to judgnment as a matter of
law on plaintiff’s Conplaint inasnuch as plaintiff agreed to di sm ss
this action pursuant to a valid and enforceable Release and

Agreenent. Plaintiff has responded to the notion, to which defendant
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has replied. Because the undi sputed evidence before the Court shows
plaintiff to have released all clainms of discrimnation against
def endant, defendant is entitled to sunmary judgnent on plaintiff’s
claim of age discrimnation, and the instant Conplaint should be
di sm ssed.

| .  Evidence Before the Court on the Mtion

FromApril 27, 1999, through July 9, 2007, plaintiff worked
for three subsidiaries of AT&T, Inc. Specifically, from April 27,
1999, through June 10, 2000, plaintiff worked as a Sal es Agent for
SBC Operations, Inc., now known as AT&T Operations, Inc.; fromJune
11, 2000, through Decenber 17, 2005, plaintiff worked as a Service
Representative for Advanced Solutions, Inc.; and from Decenber 18,
2005, through July 9, 2007, plaintiff wrked as a Service
Representative for Southwestern Bell Tel ephone Conpany. (Doc. #11,
LaFaver Affid. at para. 5.) Plaintiff’s notice of term nation was
directed to her from*“AT&T” and infornmed plaintiff that “[a]s of this
date of your termnation [July 9, 2007], AT&T enployed you as a
Service Representative in Earth Gty, Mssouri.” (Doc. #14, Exh. A)
In this notice of termnation, plaintiff was infornmed that she was
bei ng di scharged from her enploynment for m sconduct. (l1d.)

On or about July 11, 2007, plaintiff filed a fornal
gri evance agai nst Advanced Sol utions, Inc. (Doc. #11, LaFaver Affid.
at para. 6.) On April 30, 2008, plaintiff filed a Charge of
Discrimnation with the M ssouri Comm ssion on Human Ri ghts and the

Equal Enpl oynent Opportunity Conm ssion (EEOC), in which she all eged
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t hat her enpl oyer, AT&T, unlawfully term nated her enpl oynent on July
9, 2007, on account of her age. (Doc. #1-2, Conpl., Attch.) On
Cctober 28, 2008, the EEOC dismssed plaintiff’s Charge of
Di scrimnation and i ssued a Notice of Right to Sue. (ld.) Plaintiff
filed the instant cause of action in this Court on January 22, 2009,
nam ng AT&T as def endant.

On March 2, 2009, plaintiff and Sout hwestern Bell executed
a Rel ease and Agreenent wherein, in exchange for consideration of
settlenment, plaintiff agreed to “take all necessary steps to w thdraw
any and all pending grievances, arbitrations, l|lawsuits, charges or
conpl aints which s/he m ght have relating to her/his enploynment with
SOUTHWESTERN BELL.” (Doc. #11, LaFaver Affid., Release & Agreenent
at para. 2.) For purposes of the Rel ease and Agreenent, “the phrase
SOUTHWESTERN BELL . . . include[d], but [was] not limted to, AT&T
Inc., Southwestern Bell Tel ephone Conpany, Advanced Sol utions Inc.,
and all of their respective subsidiaries, affiliates, successors and
assigns[.]” (ld. at intro.) Pursuant to the Rel ease and Agreenent,
plaintiff agreed to:

rel easel], hol d[ ] harm ess and forever

di scharge[] SOUTHWESTERN BELL from any and all

cl ai ns and demands s/ he has or nmay have agai nst

SOUTHWESTERN BELL as of the date of this

agreenent, including, but not limted to, and

whet her or not arising out of or relating to,

any and all clains relating to the terns and

conditions of enploynent between the parties
hereto and rel eased hereby, and whether or not

arising under or relating to any and all |ocal,
state or federal laws and further including,
without limting the generality of the above,
any and all clains arising under . . . the Age

-3-



Discrimnation in Enmploynment Act, . . . all
state and |ocal enploynent or |abor |aws, and
any ot her statute or | aw which may be applicable
to the clains herein.

(ILd. at para. 6.)

1. Discussion
An enpl oyee’s waiver of rights to bring an ADEA claimin
exchange for a settlenent agreenent is valid when such waiver is

knowi ng and voluntary. Parsons v. Pioneer Seed H -Bred Int'l, Inc.,

447 F.3d 1102, 1104 (8th G r. 2006). Congress enacted specific
statutory requirenents, however, that nust be net before the waiver
can bind the enployee. 1d.; 29 U S C 8 626(f) (“An individual may
not waive any right or claimunder this chapter unless the waiver is
knowi ng and voluntary. . . . [A] waiver nay not be consi dered know ng
and voluntary wunless at a mninmuni it satisfies a list of
requi renents.). An enployee is considered not to have wai ved an ADEA
claim unless the enployer conplies with the statute. Qubre wv.

Entergy Operations, Inc., 522 U S 422, 427 (1998).

A review of the Rel ease and Agreenent in toto shows it to

conply in all respects with 29 U S.C. § 626(f). (Doc. #11, LaFaver
Affid., Release & Agreenent.) In addition, plaintiff raises no
contention that her execution of the Rel ease and Agreenent was not
knowi ng or voluntary. Because the waiver neets the statutory
requi renments, and plaintiff does not challenge the know ng and
voluntary nature of her agreenent thereto, plaintiff’s ADEA claim

raised in the instant Conplaint is precluded by her waiver. As such,
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defendant is entitled to judgnent as a matter of law on plaintiff’s
claim Parsons, 447 F.3d at 1106.

Accordi ngly,

I T IS HEREBY ORDERED that defendant AT&T's Mdtion to
Dismss Pursuant to Rule 12(b) of the Federal Rules of GCvil
Procedure or, in the Alternative, Mtion for Summary Judgnent (Doc.
#8) is granted to the extent defendant seeks summary judgnent on
plaintiff’s claim of age discrimnation, and denied in all other
respects.

| T 1S FURTHER ORDERED that plaintiff’s Mdtion to Have the
Court to Proceed to Hear Age Di scrim nation Charge Agai nst AT&T (Doc.
#15) is deni ed.

I T I'S FURTHER ORDERED that defendant’s Mdtion to Strike
Plaintiff’s Anended Enpl oynent Di scrim nation Conplaint (Doc. #17) is
deni ed.

Judgnent shall be entered accordingly.
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UNI TED STATES MAG STRATE JUDGE

Dated this _8th day of February, 2010.



