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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

KERW N D. SCOTT, )
Plaintiff, g

V. 3 No. 4:09- CV- 486- FRB
PAUL ARNETT, et al., g
Def endant s. g

MEMORANDUM AND ORDER

This matter is before the Court upon the application of
Kerwin D. Scott (registration no. 520941) for |eave to conmence
this action w thout paynent of the required filing fee.

28 U.S.C. § 1915(b) (1)

Pursuant to 28 U.S.C. 8 1915(b)(1), a prisoner bringing
acivil actionin forma pauperis is required to pay the full anmount
of the filing fee. |If the prisoner has insufficient funds in his
prison account to pay the entire fee, the Court nust assess and,
when funds exist, collect an initial partial filing fee of 20
percent of the greater of (1) the average nonthly deposits in the
prisoner's account; or (2) the average nonthly balance in the
prisoner's account for the prior six-nonth period. See 28 U.S.C.
8 1915(b)(1). After paynent of the initial partial filing fee, the
prisoner is required to nmake nonthly paynments of 20 percent of the
preceding nonth's inconme credited to the prisoner's account. See

28 U.S.C. 8 1915(b)(2). The agency having custody of the prisoner
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will forward these nonthly paynents to the Clerk of Court each tine
the anobunt in the prisoner's account exceeds $10, until the filing
fee is fully paid. 1d.

Plaintiff has submtted an affidavit and a certified copy
of his prison account statement for the six-nonth period
i mredi ately preceding the subm ssion of his conplaint. See 28
US C 81915(a)(1),(2). Areviewof plaintiff's account statenent
i ndicates an average nonthly deposit of $3.67, and an average
nont hl y account bal ance of $1.63. Plaintiff has insufficient funds
to pay the entire filing fee. Accordingly, the Court will assess
an initial partial filing fee of $.73, which is 20 percent of
plaintiff's average nonthly deposit.

28 U.S.C. § 1915(e)

Pursuant to 28 U S.C. 8§ 1915(e)(2)(B), the Court may
dismss a conplaint filed in forma pauperis at any tinme if the
action is frivolous, malicious, fails to state a cl ai mupon which
relief can be granted, or seeks nonetary relief against a def endant
who is immune from such relief. An action is frivolous if "it
| acks an arguable basis either in law or in fact." Neitzke v.
Wllianms, 490 U. S. 319, 325 (1989). An action fails to state a
cl ai mupon which relief may be granted if it appears beyond doubt
that the plaintiff can prove no set of facts in support of his

claim which would entitle himto relief. Conl ey v. @G bson, 355



U S 41, 45-46 (1957); Jackson Sawm |l Co. v. United States, 580
F.2d 302, 306 (8th Cr. 1978).

In reviewing a pro se conplaint under 8§ 1915(e)(2)(B),
the Court nust give the conplaint the benefit of a |Iiberal
construction. Haines v. Kerner, 404 U S. 519, 520 (1972). The
Court nust also weigh all factual allegations in favor of the
plaintiff, unless the facts alleged are clearly basel ess. Denton
v. Hernandez, 112 S. C. 1728, 1733 (1992); Scheuer v. Rhodes, 416
U S. 232, 236 (1974).

The conpl ai nt

Plaintiff, an inmate at the Ozark Correctional Center,
seeks monetary and injunctive relief in this 42 US C § 1983
action against Paul Arnett (Rock Hi Il Chief of Police), R ta Lay
(Court derk), Unknown MCGee (Rock Hill Police Oficer), and the
Cty of Rock Hill. Plaintiff alleges that the Cty of Rock Hil
failed to conply with Mssouri forfeiture statutes relative to the
al l egedly unl awful seizure of certain property fromhis residence
on or about July 25, 2007. He clains that the Court derk,
defendant Rita Lay, "did not file material that [he] sent into the
Court (City of Rock Hill) pertaining to this cause of action [,]
and acted with 'deliberate indifference.'" He seeks the return of

all his property, as well as nonetary danmages.



Di scussi on

Plaintiff's assertion that defendants failed to follow
M ssouri |aw does not anmpbunt to a 8§ 1983 claim See Bagl ey v.
Rogerson, 5 F.3d 325 (8th Gr. 1993) (allegation of state |aw
violation, statutory or decisional, does not, in itself, state
cl ai munder federal Constitution or 8 1983). Moreover, although a
municipality is not entitled to absolute imunity in § 1983
actions, it cannot be held |iable under a respondeat superior
theory. Monell v. Departnment of Social Services, 436 U.S. 658, 691
(1978). Municipal liability cannot be i nposed absent an all egation
that unlawful actions were taken pursuant to a municipality's
policy or custom 1d. at 694. There being no such allegation in
the present action,! the conplaint is legally frivolous as to
defendant City of Rock Hill.

Plaintiff's allegations against defendant Rita Lay are
al so frivolous. The filing of conplaints and ot her | egal docunents
is an integral part of the judicial process. Thus, defendant Lay
is protected by judicial imunity from damages for alleged civi
rights violations conmtted in connection with the performance of
such tasks. See Smth v. Erickson, 884 F.2d 1108, 1111 (8th G

1989) .

At best, plaintiff's allegations in the instant case point
to all eged random and/ or unaut hori zed m sconduct.
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The conplaint is legally frivolous as to defendant
Unknown M Cee, because plaintiff has failed to assert any facts
against this party. See Martin v. Sargent, 780 F.2d 1334, 1338
(8th Cir. 1985) (claimnot cogni zable under § 1983 where plaintiff
fails to allege defendant was personally involved in or directly
responsi ble for incidents that injured plaintiff); Boyd v. Knox, 47
F.3d 966, 968 (8th Cr. 1995) (respondeat superior theory
i napplicable in 8 1983 suits).

Last, to the extent that plaintiff is attenpting to
assert a Due Process claim based on the |loss of property, the
allegations fail to state a clai mcognizable under 8 1983 and are
legally frivolous as to all defendants. See Hudson v. Pal ner, 468
U S 517 (1984); Parratt v. Taylor, 451 U. S. 527 (1981), overrul ed
on other grounds, Daniels v. WIllians, 474 U S. 327, 328 (1986).
Plaintiff does not allege that he | acks an adequat e post depri vati on
remedy, and, in fact, the State of Mssouri provides the
postdeprivation renedy of replevin for the recovery of persona
property. See Mo. R Cv. P. 99.01 - 99. 15.

I n accordance with the foregoing,

| T 1S HEREBY ORDERED t hat plaintiff's notion for |eave to
proceed in forma pauperis [Doc. #2] is GRANTED

I T IS FURTHER ORDERED that the plaintiff shall pay an
initial partial filing fee of $.73 withinthirty (30) days fromthe

date of this order. Plaintiff is instructed to nake his renmttance



payable to "Clerk, United States District Court,"” and to include
upon it: (1) his name; (2) his prison registration nunber; (3) the
case nunber; and (4) that the remttance is for an original
pr oceedi ng.

IT IS FURTHER ORDERED that the Cerk shall not issue
process or cause process to issue upon the conplaint, because the
conplaint is legally frivolous and/or fails to state a cl ai mupon
which relief may be granted. See 28 U . S.C. § 1915(e)(2)(B)

An appropriate Oder shall acconpany this Oder and
Menor andum

Dated this 26th day of My, 2009.

/s/ Jean C. Ham |l ton
UNI TED STATES DI STRI CT JUDGE



