Bruce&#039;s Wrecker Service, Inc. v. AAA Missouri, Inc. Doc. 88

UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON
BRUCE' S WRECKER SERVI CE, | NC.
Pl aintiff,
V. No. 4:09CVv556 FRB

AUTOMOBI LE CLUB OF M SSCOUR

N N’ N N’ N N N N N

Def endant .

MEMORANDUM AND ORDER

Presently pending before the Court is defendant
Aut omobile Club of Mssouri’s Mtion for Summary Judgnent (Doc.
#51). Al matters are pendi ng before the undersigned United States
Magi strate Judge, with consent of the parties, pursuant to 28
U S.C § 636(c).

Plaintiff Bruce’s Wecker Service, Inc. (“plaintiff”), an
Al abama corporation, brings this breach of contract action agai nst
defendant Autonobile Cub of Mssouri (“defendant” or “AAA
M ssouri”), a Mssouri corporation, alleging that defendant
breached the terns of an Energency Road Service Agreenent by
wrongfully assigning tow and service calls within plaintiff’s
service area to other contractors; wongfully depriving plaintiff
of light service and battery calls for a thirteen-nonth period; and
wongfully termnating plaintiff as a contractor for defendant.
Plaintiff also clainms that by its conduct, defendant breached an

inplied covenant of good faith and fair dealing. Finally,
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plaintiff brings clainms of prom ssory estoppel and equitable
estoppel against defendant, arguing that by its conduct and
representations, defendant induced plaintiff to engage in certain
conduct to plaintiff’s detrinment. Plaintiff seeks nonetary and
equitable relief. This Court has diversity jurisdiction over the
cause. 28 U.S.C. 8§ 1332.

Def endant now noves for summary judgnent on plaintiff’s
Amended Conplaint, arguing that there are no genuine issues of
material fact and that it is entitled to judgnent as a matter of
law. Plaintiff has responded to the notion, to which defendant has
replied. For the follow ng reasons, defendant’s notion should be
gr ant ed.

Pursuant to Fed. R GCv. P. 56(c), a court may grant
sunmary judgnent if the information before the court shows that
there are no material issues of fact in dispute and that the noving

party is entitled to judgnent as a matter of |aw Anderson v.

Li berty Lobby, Inc., 477 U. S. 242, 247 (1986). The burden of proof

is on the noving party to set forth the basis of its notion,

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986), and the court

must view all facts and inferences in the light nost favorable to

t he non-noving party, Matsushita Elec. Indus. Co. v. Zenith Radio,

475 U. S. 574, 587 (1986). Once the noving party shows there are no
material issues of fact in dispute, the burden shifts to the

adverse party to set forth facts showng there is a genuine issue



for trial. Id. The non-noving party may not rest wupon its
pl eadi ngs, but nust cone forward wth affidavits or other
adm ssi bl e evidence to rebut the notion. Celotex, 477 U S. at 324.
|. Procedural History

Plaintiff filed this cause of actionin the United States
District Court, Western District of Mssouri, on Decenber 10, 2008.
The matter was transferred to this Court on April 10, 2009, after
which this Court met with counsel regarding the status of the
cause. A Case Managenent Order was entered on June 2, 2009
setting forth schedul es by which certain matters were to proceed,
including a schedule governing discovery and the filing of
di spositive notions. Specifically, discovery was to commence with
di scl osures ordered to be made by July 6, 2009; and di scovery was
to be conpleted not later than July 15, 2010. D spositive notions,
i ncluding notions for summary judgnent, were ordered to be filed
not later than August 2, 2010. The cause thereafter proceeded
t hrough di scovery, with the few di scovery natters bei ng brought to
the Court’s attention being resolved by the parties w thout Court
i ntervention. (See, e.q., Doc. #46.) In the neanwhile, at the
parties’ request, the Court entered an Amended Case Managenent
Order on March 11, 2010, in which the discovery deadline was
extended to Novenber 12, 2010; and the deadline for filing
di spositive notions was extended to Novenber 3, 2010. (See Doc.

#49.) Trial is presently set in the cause on March 28, 2011



On May 27, 2010, defendant filed the instant Mtion for
Summary Judgnent on all of plaintiff’s clains. Wthin its brief
opposi ng the notion, plaintiff argued that any ruling on the notion
would be premature under Fed. R Cv. P. 56(f) inasnuch as
def endant had refused to produce di scoverabl e evi dence request ed by
plaintiff!; and further, because the di scovery period remi ned open
and would not close until Novenmber 12, 2010. Plaintiff also
addressed the nerits of defendant’s notion, however, arguing that
there existed genuine issues of material fact precluding sumary
judgnent. |In support of its position, plaintiff submtted numerous
exhi bits, including deposition testinony, data regardi ng enmergency
road service calls nmade by itself and other contractors within and
outside the relevant contract area, and defendant’s answers and
responses to discovery requests. (See Doc. #54.)

On July 1, 2010, plaintiff filed a Motion to Conpel with
respect to defendant’s alleged failure to produce the requested
di scovery. After briefing closed, a hearing was held on the notion
on Septenber 8, 2010. Thereafter, on Novenber 2, 2010, the Court
entered an Order ruling plaintiff’s Mtion to Conpel, ordering

defendant to produce certain of the information requested by

Plaintiff specifically stated that it sought information from
defendant relating to other Energency Road Service contractors,
their call volune in certain areas, their contract rates over tine,
and t he paynents received by themfromdefendant. (Pltf.’ s Qoppos.,
Doc. #54, at p. 15.)
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plaintiff, and denying other of plaintiff's requests.? As noted in
the Order, the parties were permtted to submt an appropriate
Protective Order regarding the confidentiality of the materia
ordered to be produced. Such a Protective Order was submtted to
the Court on Novenber 23, 2010 (Doc. #79), and was entered in the
cause on Decenber 10, 2010 (Doc. #85).

In the nmeanwhile, in Cctober 2010, plaintiff propounded
addi tional discovery requests to defendant, for which defendant
nmoved for additional tinme (beyond the discovery deadline) to
respond and, in addition, noved for a protective order requesting
that it not be required to respond to such requests in toto given
their abusive nature. On Novenber 10, 2010, plaintiff noved that
the discovery deadline in this case be extended to January 11,
2011, given its outstanding discovery requests to defendant. On
Novenber 23, 2010, plaintiff filed a Motion to Conpel relating to
t hese requests, which was deni ed.

Since the filing of the Protective Order on Decenber 10,
2010, which was put in place to protect the confidentiality of
material the Court ordered defendant to produce to plaintiff,
neither party has filed any suppl enental docunents in relation to

the instant Mdtion for Summary Judgnent, nor has either party

2The delay in ruling the notion arose out of a dispute between
the parties as to what actually transpired at the notion hearing.
The parties thus requested that a transcript of the hearing be
prepared and consulted before a discovery order was entered. (See
Doc. #60.) The transcript was filed Cctober 25, 2010. (Doc. #62.)
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sought | eave to do so.
I1. Federal Rule of G vil Procedure 56(f)
“I'n analyzing whether a claim is ripe for summary
judgnent, a district court has discretion to determ ne whether the

parti es have had adequate tine for discovery[.]” Stanback v. Best

Diversified Prods., Inc., 180 F.3d 903, 910 (8th Gr. 1999).

Di scovery need not be conpleted before a court can grant summary
judgment. |d. at 911. However, summary judgnent is proper only
after the nonnovant has had adequate tine to engage in discovery.
1d.

A party opposing sunmary j udgnment who bel i eves

that [it] has not had an adequate opportunity

t o conduct discovery nust seek relief pursuant

to Federal Rule of G vil Procedure 56(f),

which requires the filing of an affidavit with

the trial court show ng what specific facts

further discovery mght unveil. Were a party

fails to carry [its] burden under Rule 56(f),

post ponenent of a ruling on a notion for

summary judgnent is unjustified.

Id. (internal quotation marks and citations omtted).

In this cause, plaintiff failed to file an affidavit as required
under Fed. R Civ. P. 56(f). Nevertheless, in the circunstances of
this case, the Court determnes plaintiff to have had adequate ti ne
to engage in discovery sufficient to oppose defendant’s Mtion for
Summary Judgnent .

Plaintiff’s Conpl aint and Anended Conpl ai nt were filed in

this cause in Decenber 2008, twenty-six nonths ago. The parties
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engaged in discovery throughout the course of the proceeding with
no unresol vabl e di scovery conflict arising until the filing of the
instant Motion for Summary Judgnent in May 2010. At the tinme the
notion was filed, the case had been pending for seventeen nonths.
In response to the notion, plaintiff conplained that defendant had
not responded to discovery requests and that such failure did not
permt it to adequately respond to defendant’s notion. A review of
the record shows, however, that in Septenber 2009, defendant
answered and nmade objections to nuch of the discovery requests
pl ainti ff now conpl ai ns defendant failed to adequately respond to.
(PItf.’s Oppos., Doc. #54, Exhs. D& E.) Plaintiff did not seek to
conpel such discovery until July 2010, ten nonths later. |t cannot
be said in these circunstances that plaintiff did not have adequate
time to conduct discovery.

In addition, at the hearing on Septenber 8, 2010,
def endant descri bed the di scovery previously provided to plaintiff
which it thought was responsive to plaintiff’s discovery requests.
When questioned by the Court as to what additional information was
desired, plaintiff’s counsel responded, “l believe that’s all we
want, Your Honor.” (Hrg. Tr., Doc. #62 at pp. 9-10.) Indeed, a
review of the record shows the information as described by
defendant to have been submtted by plaintiff as exhibits in
support of its opposition to defendant’s Mtion for Sumrary

Judgnent . Plaintiff stated, however, that it sought additiona



di scovery relating to the specific type of work assigned to other
contractors, and the dollar anobunt paid as rei nbursenents to such
contractors. Plaintiff stated that such informati on was needed to
establish its damages. (Hrg. Tr. at pp. 11-12.) On Novenber 2,
2010, the Court ordered defendant to produce such information, and
the Protective Oder governing the confidentiality of such
informati on was entered Decenber 10, 2010. As noted previously,
the parties have been silent since the filing of the Protective
O der.

Based on the foregoing, the undersigned determ nes
plaintiff to have had adequate opportunity to conduct discovery
sufficient to oppose defendant’s Mdtion for Sunmary Judgnent.
Plaintiff has failed to denonstrate to the contrary, either by
affidavit or otherw se. The Court thus proceeds to determ ne
defendant’s Mtion for Summary Judgnent on the evidence and

information presently before the Court. See Stanback, 180 F.3d at

911.

I11. Evidence Before the Court on the Mtion

Areviewof the record in this cause shows the foll ow ng
facts not to be in dispute between the parties:

At all relevant tines, defendant AAA M ssouri provided
energency road services in the State of Al abama pursuant to an
agreenent with Al abama Mdtorists Association, an affiliated but

separately owned Anerican Autonobile Association club. (Deft.’s



Exh. A, Young Affid.) On Cctober 11, 2001, plaintiff and defendant
entered into an Energency Road Service Agreenent (“Agreenment”)
whereby plaintiff agreed to provide certain road services to AAA
club menbers in Alabama. Prior to the execution of this Agreenent
on Cctober 11, 2001, defendant AAA M ssouri had no contractua
relationship wth plaintiff. On February 27, 2006, defendant
provided witten notice to plaintiff that it was canceling the
Agreenment. Plaintiff and defendant ceased doi ng busi ness toget her
in March 2006

Wth respect to the geographic area wthin which
plaintiff was to provi de services under the Agreenent, paragraph 9

of the Agreenent provides as follows:

AREA ASSI GNMVENTS: In order to assure the
ready availability and pronpt service to
Menmbers, it is expressly understood and agreed
that the Contractor’'s [plaintiff’s] non-
excl usive Zone of Qperation, which is made a
part hereof as the attached Exhibit E, shal
be limted as provided. The Contractor shal
provi de the service required by this Agreenent
in said Zone of QOperation described in Exhibit
E. The dub [defendant] shall have the right,
at its discretion, and at any tine, to alter,
by reduci ng, enlarging, or otherw se changing
the boundaries of the Contractor’s Zone of
Qperation in said Exhibit E, by endorsenent
signed by the Cub and the Contractor. The
Club shall have the right, at its discretion,
and at any tinme, to appoint an additional
energency road service contractor(s) wthin
said Zone of Operation in order to fulfill the
Club’s service obligations to its Menbers.

(Deft.’s Exh. A, Young Affid., Attch. 1, para. 9.)



Attached to the Agreenent is a schedule of services to be provided
by plaintiff and the rates at which defendant was to pay plaintiff
for such services rendered. (ld., Attch. 1, Exh. B.)

From October 2001 through the cancellation of the
Agreenent, defendant assigned calls to plaintiff wwthinplaintiff’'s
Zone of Operation as well as to areas outside of plaintiff’s Zone
of Operation. During this same period, defendant assigned calls
fromwithin plaintiff’s Zone of OQperation to contractors other than
plaintiff. (PItf.’s Oppos., Exh. B.)

At a tine unknown, but within the contract period, a
representative of defendant and a representative of a battery
conpany visited a nunber of contractors, including plaintiff, and
i ndi cated that they were considering offering a battery service to
their custoners. Plaintiff was told that in order to provide such
service, contractors would have to use a certain type of truck and
that it would be preferable for each contractor to have their own
truck. At the end of the neeting, these representatives told
plaintiff that they would be in touch within ten days. (PlItf.’s
Depo. at 21-22.) After not hearing anything for a couple of weeks,
plaintiff contacted John Pate, defendant’s representative, and was
told that the plan was “still in the making,” that he “[felt] Iike
it’s going to happen,” and that plaintiff should start | ooking for
a conpatible truck. Plaintiff purchased a truck the foll ow ng day.

(PItf.’s Depo. at 20-23.) Plaintiff heard nothing further from
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def endant regarding the proposal. After a period of weeks,
plaintiff and its enpl oyees observed another contractor handling
battery calls fromwhich plaintiff deduced that the battery service
was given exclusively to the other contractor. When plaintiff
contacted defendant’s representative regarding the matter
plaintiff was told that its battery service assignnents were
basically lost. (ld. at 23-26.) Plaintiff went for a period of
eight to thirteen nonths wi thout receiving battery service calls
from defendant. (ILd. at 26, 61-63.) Plaintiff continued to
receive and service other calls. (ld. at 25, 60.) Plaintiff |ater
sold the truck back to a dealership at a loss. (Pltf.’s Depo. at
28-31, 63.)

In Novenber 2005, defendant’s representative, Sarah
Keeton, visited plaintiff and indicated that defendant was
considering expanding plaintiff’s territory and asked whether
plaintiff would be interested in such an expansion. Plaintiff said
that it was. A day or two later, M. Keeton visited plaintiff
again and indicated that plaintiff would need additional equi pnment
for the expanded area, to which plaintiff responded that it was
unw lling to conmt to anything before knowi ng the area being
considered. Wen plaintiff asked what constituted the additional
territory, Ms. Keeton said that they were in the process of working
out the details. Plaintiff offered suggestions to Ms. Keeton as to

how its territory could be expanded. Ms. Keeton told plaintiff
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t hat any expansi on woul d take place “shortly into the first of the
year,” and that plaintiff would need three or four additiona
trucks for such expansion. | medi ately after the neeting,
plaintiff made arrangenents to purchase two additional trucks.
(PItf.’s Depo. at 63-68.) Nothing before the Court shows that at
this tinme, or at any other tinme during the contract period, did
plaintiff and defendant sign an endorsenent either reducing,
enl argi ng, or otherw se changi ng t he boundaries of plaintiff’s Zone
of Operation.

At a luncheon neeting in January 2006, defendant i nfornmed
plaintiff that, with changes in the conpany, plaintiff’s continued
service as a contractor with the def endant coul d not be guarant eed.
(PItf.’s Depo. at 73-75.) Thereafter, plaintiff received a letter
from defendant, dated February 27, 2006, which stated:

This letter is formal witten notice that

pursuant to Paragraph 11 of the Enmergency Road

Servi ce Agreenent made on October 11, 2001 .

. AAA M ssouri is canceling its agreenent with

Bruce’s Wecker Service, Inc. upon “ten (10)

days witten notice.”

(Deft.’s Exh. A Young Affid., Attch. 2.)
Par agraph 11 of the Agreenent states:

CANCELLATI ON:  Thi s Agreenent may be cancel ed
W t hout cause by either party upon ten (10)
days witten notice to the other party[.]

(Id., Attch. 1, para. 11.)
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In April 2006, defendant AAA M ssouri ceased providing
energency roadside services for its Alabama affiliate. (Deft.’s
Exh. A, Young Affid.)

| V. Discussion

Pursuant to paragraph 16 of the Agreenent, and upon
agreenent of the parties, Al abama | aw governs matters i nvol ving t he
Agreenent.® To the extent this cause involves non-contractual
matters, Al abama |aw continues to apply. 1In the circunstances of
this case, including the situs of the alleged injury, the place
wher e the conduct causing the alleged injury occurred, the place of
busi ness of the parties, and the place where the rel ationship of
the parties is centered, it is apparent that the State of Al abama
has the nost significant relationship to this cause of action. See

Dorman v. Enerson Elec. Co., 23 F.3d 1354, 1358 (8th G r. 1994);

Kennedy v. Dixon, 439 S.W2d 173, 181 (M. banc 1969).

A. Breach of Contract

In Count | of its Amended Conplaint, plaintiff clains
t hat def endant breached the terns of the Agreenent when it assi gned
tow and service calls within plaintiff’'s service area to other
contractors; deprived plaintiff of |light service and battery calls
for a thirteen-nonth period; and termnated plaintiff as a

contractor.

% Thi s agreenent shall be governed by the | aws of the state of
Al abama.” (Deft.’s Exh. A, Young Affid., Attch. 1, para. 16.)
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To prevail on a breach of contract claim plaintiff nust
denonstrate 1) the existence of a valid contract binding the
parties, 2) plaintiff’s own performance under the contract, 3) the

def endant’ s nonperformance, and 4) danages. Baldwin v. Panetta, 4

So. 3d 555, 561 (Ala. Cv. App. 2008) (citing Southern Med. Health

Sys., Inc. v. Vaughn, 669 So. 2d 98, 99 (Ala. 1995)). There is no

di spute that the Agreenent constituted a valid contract between t he
parties and that plaintiff perfornmed under the contract. The
undi sput ed evi dence before the Court shows, however, that defendant
di d not engage i n nonperfornmance and, indeed, performed within the
terms of the Agreenent.

1. Assi gnment of Calls to Oher Contractors

To the extent plaintiff clains that defendant assigned
tow and service calls within plaintiff’'s service area to other
contractors, the plain and unanbiguous terns of the Agreenent
permtted defendant to do so. Paragraph 9 of the Agreenent
expressly states that plaintiff’'s Zone of Operation was
“nonexcl usi ve” and that defendant had the di scretion to appoint, at
any time, additional energency road service contractors wthin
plaintiff’s Zone of Operation in order to fulfill defendant’s
service obligations to its nenbers. Def endant’ s appoi nt nent of
other contractors to provide services wthin plaintiff’s Zone of
Qperation plainly falls within the paraneters of the Agreenent.

Plaintiff argues, however, that paragraph 9 of the
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Agreenment is anbiguous and that various terns therein render the
cl ause unreasonabl e. Plaintiff contends that because factual
i ssues surround the construction of such anbiguous terns and the
intent of the parties, resolution of such i ssues should be left to
ajury. Plaintiff specifically challenges the terns “appoint” and
“nonexclusive Zone of Operation,” as well as the provision
permtting defendant to exercise “discretion” in order to fulfil
its obligations.

“CGeneral contract lawrequires a court to enforce, as it

is witten, an unanbi guous and | awful contract.” Drummond Co. V.

Walter Indus., lInc., 962 So. 2d 753, 780 (Ala. 2006). “In

det er m ni ng whet her the | anguage of a contract i s anmbi guous, courts
construe the words according to the interpretation ordinary nen
woul d pl ace on the | anguage used therein. . . . The words are given
the nmeaning that persons with a usual and ordinary understandi ng

woul d place on the words.” Progressive Specialty Ins. Co. .

Nar anore, 950 So. 2d 1138, 1141 (Ala. 2006). The fact that parties
may construe a term differently does not in itself lead to the

conclusion that the disputed | anguage is anbi guous. Cannon By &

Thr ough Cannon v. State Farm Mut. Auto. Ins. Co., 590 So. 2d 191,

194 (Ala. 1991).
The term “nonexclusive Zone of Operation” is not
anbi guous. It is undisputed that a defined territory was

designated w thin which defendant assigned service calls to
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plaintiff to provide road services to def endant’ s nenber - cust oners.
The Agreenent plainly describes such territory as “nonexcl usive.”
Gving the term “nonexclusive” its usual and ordinary neaning, a
reasonabl e person woul d understand that plaintiff was not conferred
the right to be free from conpetition within this territory nor
t hat defendant was prevented fromassigning calls fromwthin the
territory to other contractors. Qher than its ordi nary neani ng,
plaintiff provides no other construction of the term*®nonexcl usive”
fromwhich the Court could conclude that such termis anbi guous.
Nor is the term “appoint” anbiguous. Plaintiff itself
provi des the Court with definitions consistent with the use of this
termin the Agreenent. (See PItf.’s OQppos. at pp. 5-6.) Plaintiff
appears to argue, however, that nultiple uses of the term®“appoint”
or “appointnment” within the Agreenent render the term anbi guous as
it is used within paragraph 9. Throughout the Agreenent, reference
is made to those who submt applications for “appointnment” to be a
contractor for defendant, or whose actions coul d cause term nation
of its “appointnent” as a contractor for defendant. Language
addr essi ng t he appoi nt nent of AAA contractors or the term nati on of
such contractors’ appoi ntnents does not render the term “appoint”
i n paragraph 9 anbiguous. | ndeed, when viewed in context, the
| anguage in paragraph 9 providing defendant the discretion to
“appoi nt an addi ti onal energency road service contractor(s)” within

plaintiff’s Zone of Operation is consistent with the remainder of
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the Agreenent requiring that such service contractors apply for
such appointnent with AAA M ssouri and neet certain requirenents
t herefor. Al t hough plaintiff states that it remains unknown
whet her the other <contractors providing services wthin its
territory were properly “appointed” to do so, conclusory and
specul ative allegations, with nothing nore, are insufficient to

defeat summary judgnent on this claim See Mwody v. St. Charles

County, 23 F.3d 1410, 1412 (8th Cr. 1994) (to w thstand summary
judgnent, plaintiff nust substantiate allegations with sufficient
probative evidence that would permt a finding in its favor based
on nore than nere specul ation, conjecture, or fantasy); see also

Bloomyv. Metro Heart Goup of St. Louis, Inc., 440 F.3d 1025, 1028

(8th Cr. 2006) (speculation and conjecture are insufficient to
defeat summary judgnent).

Finally, paragraph 9's allowance of def endant’ s
“discretion” to appoint other contractors wthin plaintiff’s
territory does not render the paragraph or the Agreenent anbi guous.
Under Al abama | aw, “sol e discretion” neans an absol ute reservation

of a right. Shoney’s LLC v. MAC East, LLC 27 So. 3d 1216, 1220

(Ala. 2009). “[Aln absolute right or privilege . . . can be
exercised without incurring liability regardl ess of the notive for
so doing.” Id. at 1221 (internal quotation marks and citation
omtted). Where a contract entered into by conpetent parties

i ncl udes unanbi guous | anguage providing such discretion to one
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party, courts wll not interfere wwth the rights of either party to
enter into such a contract. ld. at 1223. ““[T]he court wll
presunme that the parties i ntended what they stated and will enforce

the contract as witten.’” ld. at 1222 (quoting Hones of the

Legend, Inc. v. MCollough, 776 So. 2d 741, 746 (Al a. 2000)).

Therefore, an wunqualified express standard

such as “sole discretion” is also to be
construed as witten. [Where the | anguage is
unanbi guous, and but one reasonabl e

construction of the contract is possible, it
must be expounded as nade, as the courts are
not at liberty to make new contracts for the
parties.

Shoney’s LLC 27 So. 3d at 1223 (internal quotation marks and
citation omtted) (enphasis in Shoney’s LLO)

Here, the evidence before the Court shows both parties to
have been conpetent to contract and that the Agreenent was an arni s
| ength transaction. |Indeed, a reviewof the Agreenent itself shows
plaintiff to have edited various of its terns prior to its
execution. (Deft.”s Exh. A, Young Affid., Attch. 1, Exh. B.)
“[Plarties are free to negotiate a contract to whatever standard
they please, particularly where there is an arnms length

negotiation[.]” Shoney’'s LLC 27 So. 3d at 1221. To the extent

plaintiff claims that it remains unknown whether defendant
exercised its discretion “in order to fulfill the obligations of
its nenbers,” speculative and unsupported allegations are

insufficient to defeat summary judgnment. Bloom 440 F.3d at 1028;
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Mbody, 23 F.3d at 1412.

For these sane reasons, plaintiff’s claimthat defendant
wongfully deprived plaintiff of light service and battery calls
for a thirteen-nonth period and instead assigned such calls to
anot her contractor, fails. Pursuant to the plain and unanbi guous
terms of the Agreenent, defendant retained the discretion to
appoint other contractors to answer service calls wthin
plaintiff’'s Zone of Operation in order to fulfill its obligations
to its nenbers. Not hing in the Agreenent required defendant to
assign light service and battery calls to plaintiff. Nor does a
review of AAA's Call Record show plaintiff’s service within its
Zone of Operation to have declined. Indeed, the Call Record shows
the nunber of calls accepted by plaintiff wthin its Zone of
Operation to have steadily i ncreased t hroughout the duration of the
contract. (See PItf.’'s Oppos., Exh. B.)*

Because defendant’s assignnment of other contractors to
answer calls within plaintiff’'s Zone of Operation did not breach
the terns of the Agreenent, defendant is entitled to summary
judgnent on plaintiff’s claimof such breach.

2. Term nati on of Agreenent

Paragraph 11 of the Agreenent permitted either party to

cancel the Agreenent, w thout cause, upon ten days witten notice.

“Calls accepted by plaintiff originating in its nonexclusive
Zone of QOperation: OCct. thru Dec. 2001 —2, 188; 2002 —9, 004; 2003
—9,028; 2004 —9, 643; 2005 —11,923; Jan. thru Mar. 2006 —2, 145.
(PItf.’s OQppos., Exh. B.)
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The undi sputed evidence in this case shows defendant’s conduct in
termnating the Agreement to have fallen squarely within these
terns. To the extent plaintiff alleges inits Conplaint that such
termnation was “w thout just cause,” the terns of the Agreenent
expressly state that term nation may be nade “w t hout cause.” The
Court presunes the parties intended what they stated and wl

enforce the contract as witten. See Shoney’s LLC, 27 So. 3d at

1222. Defendant should therefore be granted sumrmary judgnent on
plaintiff’s claim that defendant’s term nation of the Agreenent
constituted a breach of contract.

B. | npli ed Covenant of Good Faith and Fair Dealing

Al abama | aw does not recognize atort claimfor bad faith
per formance beyond the context of insurance contract cases. See

Grant v. Butler, 590 So. 2d 254, 256 (Ala. 1991).

Al t hough every contract contains either
an express or an inplied covenant that the
parties wll act in good faith in performng
the contract, in Alabama only insurance
contracts give rise to a duty inposed by |aw
on which a tort claim for bad faith
performance can be Dbased. W  have
consistently declined in the past, and we
decline again today, to extend to the area of
general contract |law the tort of bad faith
that we have recognized in the context of
I nsurance contract cases.

Id.

As such, to the extent plaintiff brings this claimunder a tort

theory of recovery, defendant is entitled to summary judgnent
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t her eon. See Harrell v. Reynolds Metals Co., 495 So. 2d 1381

1388-89 (Al a. 1986).

To the extent plaintiff brings this claimas an extension
of its breach of contract claimas opposed to a claimarising in
tort, Alabama |law provides that “[t]here is an inplied covenant
that neither party shall do anything which will have the effect of
destroying or injuring the rights of the other party to receive the
fruits of the contract; . . . in every contract there exists an

inplied covenant of good faith and fair dealing.” LI oyd Nol an

Found., Inc. v. City of Fairfield Healthcare Auth., 837 So. 2d 253,

267 (Ala. 2002) (internal quotation marks and citation omtted).
“There can be no breach of an inplied covenant of good faith[,
however,] where a party to contract has done what the provisions of

the contract expressly give himthe right to do.” Shoney’'s LLC

LLC, 27 So. 3d at 1221 (internal quotation marks and citation
omtted). In other words, where there is no identifiable breach in
the specific terms of the contract, there is no contractual cause
of action for breach of an inplied duty of good faith and fair

deal i ng. See Lake Martin/Al abana Power Licensee Ass’'n, lnc. V.

Al abama Power Co., Inc., 601 So. 2d 942, 945 (Ala. 1992). Such a

cl ai m does not “nebul ously hover[] over the contracting parties,
free fromthe specific terns of the contract.” |[d.
Because defendant did not breach the terns of the

Agreenent, plaintiff cannot prevail on its claim of bad faith.
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H pps v. Lauderdale County Bd. of Educ., 631 So. 2d 1023, 1026

(Ala. Cv. App. 1993). Def endant is therefore entitled to sunmary
j udgment on plaintiff’s claimof breach of inplied covenant of good
faith and fair dealing.

C. Prom ssory Est oppel

Plaintiff clains that defendant induced it to purchase
additional vehicles so that it could participate in the battery
service program and could expand its territory beyond its then-
current Zone of Operation. Plaintiff clains that defendant’s
failure to follow through on its prom ses caused plaintiff to
suffer a nonetary |l oss on the purchase and subsequent return of
t hese vehicl es.

For prom ssory estoppel to apply under Al abama | aw, there
must be “[a] prom se which the prom sor shoul d reasonably expect to
i nduce action or forbearance of a definite and substanti al
character on the part of the prom see and whi ch does induce such

action or forbearance[.]” Mazer v. Jackson Ins. Agency, 340 So. 2d

770, 772-73 (Ala. 1976) (internal quotation marks and citation
omtted). Such a promse “is binding if injustice can be avoi ded
only by enforcenent of the promse.” 1d. (internal quotation marks
and citation omtted). Prom ssory estoppel requires that the
prom se or representation of the party estopped be made with the
intention, or at |east the reasonabl e expectation, that it will be

acted on by the other party. 1d. at 774.
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“An express promse is not necessary to establish a
prom ssory estoppel. It is sufficient that there be prom ssory
el ements which would lull the promsee into a false sense of
security.” Mazer, 340 So. 2d at 774. Although an express proni se
IS not necessary to create an estoppel, the prom se nust
neverthel ess be “sufficiently specific so that the judiciary can
under st and t he obligation assunmed and enforce the prom se accordi ng

toitsterns.” Watt v. BellSouth, Inc., 176 F.R D. 627, 631 (M D

Ala. 1998). A vague, indetermnate promse that certain
circunstances would exist, wthout nore, is not sufficiently
specific to warrant judicial inposition of this equitable renedy.

See Sel ma Hous. Dev. Corp. v. Selma Hous. Auth., No. Cv.A 04-

0449-\W5- B, 2005 W. 1981290, at *9 n.22 (S.D. Ala. Aug. 16, 2005).
Cf. Bell v. Mrrison, 26 US. 351, 352 (1828) (“[I]f the

expressi ons be equivocal, vague, or indetermnate, |leading to no
certain conclusion, but at best to probabl e inferences, which may
affect different mnds in different ways; they ought not to go to

a jury as evidence of a new promse[.]"). See also Smth v.

Wachovi a Bank, N. A, 33 So. 3d 1191, 1197 (Al a. 2009) (“A ‘prom se’

is ‘“a manifestation of intention to act or refrain fromacting in
a specified way, so nade as to justify a prom see in understandi ng
that a comm tnment has been made.’”) (quoting Restatenent (Second)

of Contracts 8 2(1) (1981)).
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1. Battery Service Calls

The undi sputed evidence before the Court shows that at
the time plaintiff purchased the truck for the contenpl ated battery
servi ce, defendant had not represented to plaintiff that it would
use plaintiff for such service. | ndeed, during the |ast
communi cation regarding the matter prior to plaintiff’s purchase of
the truck, M. Pate told plaintiff that arrangenents were still
being made and that he “[felt] like it [was] going to happen.”
Al though plaintiff was encouraged to start |ooking for a truck
plaintiff’s purchase of atruck the day follow ng this conversation
was prenature given the equi vocal statenents and the uncertainty of
the proposal. Equivocal statenents that arrangenents had not yet
been made coupled with a vague and indeterm nate “feeling” that
such arrangenents would happen are insufficient to constitute a
prom se subject to prom ssory estoppel. Watt, 176 F.R D. at 631;

Sel ma Hous. Dev. Corp., 2005 W. 1981290, at *9 n.22; cf. Harbi son

v. Albertville Nat’l Bank, 495 So. 2d 1084, 1086 (Al a. 1986) (a

specul ati on of sonething that m ght take place in the future is not

a promse). Contra Mazer, 340 So. 2d at 773-74 (prom ssory

estoppel applied where witten nenorandum stated that resol ution
had passed and witten assurances were made about the contenpl ated
use of the property at issue).

2. Expansi on of Territory

Nor can it be said that M. Keeton's Novenber 2005
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statenents regarding the possible expansion of plaintiff’s
territory constituted a prom se subject to prom ssory estoppel
The evidence shows plaintiff and Ms. Keeton to have had two
conversations in early Novenmber 2005 regarding expansion: t he
first regardi ng whether plaintiff would be interested i n expansi on,
and the second regarding plaintiff’s need for additional trucks if
its territory were to expand. During this last conversation
pl aintiff asked about the potential expanded area, to which M.
Keeton responded that the details had yet to be worked out.
Plaintiff then offered suggestions to Ms. Keeton as to what could
constitute the boundaries of its newterritory, but stated that it
could not commt until the expanded area was defined. M. Keeton
also stated to plaintiff during this last conversation that any
such expansion would not take place until after the first of the
year. |Immediately after this second conversation, plaintiff nmade
arrangenments to purchase two trucks.

As with the statenents surrounding the contenplated
battery service, discussed supra, defendant’s statenents here
regarding the possibility of expanding plaintiff’s territory were
not sufficiently specific such that one can understand the
obl i gati on assuned by defendant and enforce the prom se according
to its terns. | ndeed, there are no terns of this purported
prom se. “Although . . . promssory estoppel may render a

nonbi ndi ng agreenent binding, it cannot create the agreenent; there
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must be an underlying promse in such an instance.” Burrell v.

Carraway Methodi st Hosp. of Ala., Inc., 607 So. 2d 193, 196 (Al a.

1992). Defendant did not make a prom se to plaintiff that it would
expand plaintiff’'s territory. | nstead, the undi sputed evidence
shows that defendant inquired as to plaintiff’s interest in
expanding its territory and thereafter informed plaintiff that if
itsterritory were to be expanded, it woul d need additional trucks.
Plaintiff stated that it could not commt to such action w thout
knowi ng the defined area of expansion, but no specific information
regarding the expanded territory was provided by defendant.
I ndeed, Ms. Keeton stated that the details had not yet been
det er m ned. In addition, the tinme frame for such expansion was
i ndetermnate. Wth such indefinite statenents, it cannot be said
t hat defendant made a commtnent to plaintiff such that plaintiff
was justified to arrange the purchase of two trucks imrediately

after such statenents. Cf. Harbison, 495 So. 2d at 1086

This conclusion is bolstered by the terns of the witten
Agreenment itself. The Agreenent expressly states that a
contractor’s Zone of Operation could be altered, enlarged, or
ot herwi se changed “by endorsenent signed by the Cub and the
Contractor.” (Deft.’s Exh. A, Young Affid., Attch. 1, para. 9.)
The Agreenent al so provides that the Agreenent “may not be anended
or nodified except in witing executed by both parties.” (ld. at

para. 18.) The undi sputed evidence before the Court shows that at

- 26 -



notinme did the parties prepare and/ or sign an endor senent changi ng
t he boundaries of plaintiff’'s Zone of Operation. Nor is there any
other witten anmendnent or nodification to the Agreenent.

In light of the above, defendant’s statements do not
constitute “promses,” let alone promses which it should have
reasonably expected to induce plaintiff to purchase additiona
vehicles for energency road service. Defendant is therefore
entitled to sunmary judgnent on plaintiff’'s claim of prom ssory
est oppel .

D. Equi t abl e Est oppel

To establish equitable estoppel, plaintiff nmust

denonstrat e that

[t]he actor, who usually nust have know edge
of the true facts, communi cate[d] sonmething in
a m sl eadi ng way, either by words, conduct or
sil ence. The other relie[d] upon that
communi cation. And the other would be harned
materially if the actor is later permtted to
assert any claiminconsistent wwth his earlier
conduct .

Mazer, 340 So. 2d at 773 (internal quotation nmarks omtted)

1. There nust be conduct —acts, |anguage, or
silence —anounting to a representation or a
conceal ment of material facts. 2. These facts
must be known to the party estopped at the
time of his said conduct, or at |east the
ci rcunstances nust be such that know edge of
them is necessarily inputed to him 3. The
truth concerning these facts nust be unknown
to the other party claimng the benefit of the
estoppel, at the tinme when such conduct was
done, and at the tinme when it was acted upon
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by him 4. The conduct nust be done with the
intention, or at least with the expectation

that it wll be acted upon by the other party,
or under such circunstances that it is both
natural and probable that it will be so acted

upon. . . . 5. The conduct nust be relied
upon by the other party, and, thus relying, he
must be led to act wupon it. 6. He nust in

fact act upon it in such a manner as to change
his position for the worse; in other words, he
must so act that he would suffer a loss if he
were conpelled to surrender or forego or alter
what he has done by reason of the first party
being permtted to repudiate his conduct and
to assert rights inconsistent with it.

As discussed above, it cannot be said that defendant’s
chal | enged statenents and/or conduct here rise to the |evel of
actionable promses wupon which one would reasonably expect
plaintiff to act to its detrinent. Nevert hel ess, the record in
this case shows no m srepresentati on or deli berate conduct desi gned
to consciously and unfairly mslead plaintiff. The nost that can
be said is that the parties engaged in discussions and prelimnary
negoti ations which plaintiff hoped would eventually result in
additional work and/or territory. “That the negotiations proved
unfruitful does not warrant application of equitable estoppel.”

Coley v. Lang, 339 So. 2d 70, 74-75 (Ala. Cv. App. 1976).

Therefore, for all of the foregoing reasons,
| T I S HEREBY ORDERED t hat defendant Autonobile C ub of

M ssouri’s Mdtion for Summary Judgnment (Doc. #51) is granted in all
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respects.
| T 1S FURTHER ORDERED t hat al |l ot her notions which remain
pending in this cause are denied as noot.

Judgnent shall be entered accordingly.

.
af;fi{fﬂfﬁnbriﬁ (”:f%ﬁgfﬂzéﬁi&

UNI TED STATES MAG STRATE JUDGE

Dated this _16th day of February, 2011
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