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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

ANMANDA L. WVEI TER, )
)
Plaintiff, )
) No. 4:09Cv00702 FRB
)
v )
)
M CHAEL J. ASTRUE, Conm ssi oner )
of Social Security, )
)
Def endant . )

MEMORANDUM AND ORDER

This matter is on appeal for review of an adverse ruling
by the Social Security Adm nistration. Al matters are pending
bef ore t he undersi gned United States Magi strate Judge, with consent
of the parties, pursuant to 28 U S.C. 8§ 636(c).
| . Procedural Background

On Septenber 20, 2006, plaintiff protectively filed her
applications for Disability Insurance Benefits (“DIB’) pursuant to
Title I'l of the Social Security Act (“Act”), and for Suppl enent al
Security Income (“SSI”), pursuant to Title XVl of the Act.
(Adm ni strative Transcript (“Tr.”) 90-97). Therein, plaintiff

alleged disability due to fibronyalgia,! attention deficit

“Fibronyal gia, a chronic condition recogni zed by the American Coll ege
of Rheumatol ogy (ACR), is inflammation of the fibrous and connective tissue,
causing long-termbut variable | evels of nuscle and joint pain, stiffness, and
fatigue.” Brosnahan v. Barnhart, 336 F.3d 671, 672 n. 1 (8th Cr. 2003).
“Diagnosis is usually made after elimnating other conditions,” and is
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di sorder, dysthym a,? and asthma. (Tr. 116). Her clains were
initially denied, and she filed a request for a hearing before an
adm nistrative |law judge (“ALJ”). (Tr. 57-58; 67).

On August 22, 2008, a hearing was held before an ALJ in
Creve Coeur, Mssouri. (Tr. 17-50). On Septenber 23, 2008, the
ALJ issued a decision finding that plaintiff was not under a
“disability” as such is defined in the Act, and determ ned that
plaintiff could return to her past work as a cashier and as a
server at parties. (Tr. 7-16).

Plaintiff filed a request for review of the hearing
deci sion with defendant Agency’s Appeals Council, (Tr. 51), and on
March 31, 2009, the Appeals Council declined to review the ALJ' s
deci si on. (Tr. 1). The ALJ' s decision thus stands as the

Conmi ssioner’s final decision. 42 U S.C. 8§ 405(9).

1. Evi dence Before The ALJ

A. Medi cal Records

The record indicates that plaintiff saw WIliam L.
Johnson, M D., on May 12, 1999, for evaluation of allergies. (Tr.
209-14). Plaintiff conplained of allergy synptons that had been

increasing wth each passing year, and reported having taken

di agnosed based upon subjective synmptons. Id.

2Dysthymi a is a nood di sorder characterized by m | d depression or
irritable nood, and is often conbined with other synptons, such as eating and
sl eepi ng di sorders, and fatigue.
http://ww. merri amwebster. com nedl i nepl us/ dyst hym a
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Intal,® Albuterol,* Allegra,® daritin,® and Flonase.” (Tr. 209).
Exam nati on reveal ed slight wheezes and m | dly obstructed pul nonary
function. (Tr. 210). Allergy skin testing was positive for nost
of the pollens, as well as dust mtes and dander. (Tr. 210, 208).
Plaintiff was diagnosed with mld persistent asthma and allergic
rhinitis, and advised to stop snoking. (Tr. 210). Plaintiff saw
Dr. Johnson on several occasions for continued evaluation and
treatment of asthma and allergic rhinitis from February 21, 2001
t hrough June 2, 2006. (Tr. 192-207). On May 31, 2005, plaintiff
saw Dr. Johnson, who noted that plaintiff’s last visit had been on
Septenber 10, 2003. (Tr. 196). Dr. Johnson noted that plaintiff
was “not very conpliant” with her nedication. (lLd.) On February
21, 2001, Dr. Johnson quoted plaintiff as saying that she “didn’t

pay much attention to the asthma,” and noted that she had run out

®Intal, or Cromolyn, is used to prevent the wheezing, shortness of
breath, and troubl ed breathing caused by asthma. It also is used to prevent
breathing difficulties (bronchospasm during exercise.
http://ww. nl mni h. gov/ nmedl i nepl us/ dr ugi nf o/ mreds/ a601042. ht m

4Al buterol is a bronchodilator used to prevent and treat wheezing,
difficulty breathing and chest tightness caused by |ung di seases such as
ast hma and chronic obstructive pul nonary di sease (COPD; a group of di seases
that affect the |lungs and airways).
http://ww. nl mni h. gov/ nedl i nepl us/ drugi nf o/ nednast er/ a607004. ht ni

SAl l egra, or Fexofenadine, is used to relieve the synptons of seasonal
al l ergies.
http://ww. nl mni h. gov/ nedl i nepl us/ drugi nf o/ nednast er/ a697035. ht ni

SClaritin, or Loratadine, is used to tenporarily relieve allergy
synmptons. http://ww.nl mnih.gov/nedlineplus/drugi nfo/ meds/a697038. ht m

Fl onase, or Fluticasone, is a nasal spray used to relieve the synptons
of seasonal and perennial allergies.
http://ww. nl mni h. gov/ nedl i nepl us/ drugi nf o/ nednmast er/ a695002. ht ni
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of Pul nocort one nonth ago, but was never very conpliant wth her
medi cation. (Tr. 205).

The record indicates that plaintiff saw Jay Liss, MD.,
a psychiatrist, on April 6, 2005.8 (Tr. 269). Plaintiff reported
wor ki ng at Bed, Bath, and Beyond, and at Bar Italia. (ld.) She
reported having noved in with her boyfriend. (ILd.) It appears
plaintiff was prescribed Adderall,® Effexor, and Trazodone.
(Ld).

The record indicates that plaintiff visited Heal thSouth
for physical therapy on 3 occasions from April 21, 2005 through
June 9, 2005. (Tr. 183-189). On April 21, 2005, plaintiff
conpl ai ned of pain along the |l eft side of her neck and occasional |y
down her left arm and underwent physical therapy. (Tr. 187). On
May 19, 2005, plaintiff returned and reported feeling about 50 to
75 percent better overall with | ess neck and arm pain, and stated

that she was working with less disconfort also. (Tr. 185).

8All of Dr. Liss's treatnent notes are handwitten, and consist of
little nore than brief, sonetimes illegible phrases regarding plaintiff’'s
reported synptons. See (Tr. 269-74; 350; 387-96). Furthernore, while the
adm ni strative transcript includes Dr. Liss’s records dated from 2005 through
2008, the record indicates, and the Conm ssioner does not dispute, that Dr.
Liss had treated plaintiff since 1996. See (Tr. 397).

SAdderal I, a conbinati on of dextroanphetam ne and anphetam ne, is used
as part of a treatment programto control synptons of attention deficit
hyperactivity disorder (“ADHD').
http://ww. nl mnih. gov/ nedlinepl us/drugi nf o/ neds/ a601234. ht m

OEf f exor, or Venl afaxine, is used to treat depression.
http://ww. nl mni h. gov/ nedl i nepl us/ drugi nf o/ nednmast er/ a694020. ht ni

1Trazodone is used to treat depression.
http://ww. nl mni h. gov/ nedl i nepl us/ drugi nf o/ nednast er/ a681038. ht ni
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Plaintiff stated, “[t]herapy really seens to be helping.” (l1d.)
Plaintiff returned to Dr. Liss on My 18, 2005 and
reported having visited St. Anthony’s Enmergency Room (Tr. 270).
There is also an apparent notation that plaintiff “was drunk and
took pill,” and that her boyfriend took her to the hospital. (Tr.
270).
When plaintiff presented for physical therapy on June 9,

2005, plaintiff reported that she felt 80 to 90 percent better

overall “wth mnimal to no pain into [left] neck and arm any
more.” (Tr. 183). Plaintiff stated “I amable to do nore at work
and with |ess pain. | do not get the spasnms and tightness |ike
initially.” (Ld.) The physical therapist noted good overall

i nprovenent inflexibility, range of notion, and i nproving strength
of plaintiff’'s upper extremties and scapular region. (ld.) It
was noted that it was plaintiff’s last authorized visit, and that
she would continue with the “home program” (1d.)

On August 2, 2005, plaintiff saw Nurse Practitioner
Marva J. WIllians with conplaints of neck and | eft shoul der pain.
(Tr. 180). Nurse WIllians noted that plaintiff had been “in and
out of Physical Therapy for the last six nonths.” (l1d.) Nurse
WIllians noted that strengthening exercises and physical therapy
“had really relieved and controll ed her disconfort.” (ld.) Nurse
WIllians also noted that plaintiff was discharged from Physica
Therapy at the end of June, and “decided to take a break” in July.
(Ld.) The record indicates that, towards the end of July,
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plaintiff was playing a gane of washers, and called on August 1,
2005 with conplaints of severe neck and | eft shoul der pain. (Tr.
180). Upon exam nation, plaintiff was in no acute distress, and
had full range of notion of her head and neck and shoul ders, with
sone shoul der tenderness. (Ld.) Nurse WIllianms noted that
plaintiff understood that strengthening exercises were inportant
for her to remain pain free, and advised plaintiff to “get back on
her exercise program”™ (ld.)

Plaintiff returned to Dr. Liss on August 5, 2005. (Tr.
271). It is noted that plaintiff was asked about nedication
interaction, and that plaintiff worked at Bed, Bath and Beyond.
(Ld.) There is a notation that appears to say that plaintiff
needed to be nore assertive, and that she was filling out financi al
forms for school. (l1d.) Dr. Liss prescribed Adderall and Effexor.
(Id.) Plaintiff saw Dr. Liss again on Novenber 14, 2005 and st ated
that she was fixing up her house, and that she and her boyfriend
had been together for five years. (Tr. 272). Her nedications were
continued. (1d.)

Plaintiff saw Nurse WIllians on Decenber 7, 2005, wth
conplaints of nasal congestion and pressure. (Tr. 181). Upon
exam nation, Nurse WIllians noted that plaintiff was in no acute
di stress, but had slight swelling of her nasal nmenbranes. (ld.)
Plaintiff was prescri bed an anti biotic, a nasal
decongest ant/ expectorant, and saline nasal spray, and advised to
take | buprofen as needed. (1d.)
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On January 19, 2006, plaintiff visited the energency room
at St. Anthony’'s Medical Center with conplaints of neck spasm
(Tr. 176). Plaintiff rated her pain as “noderate;” stated she had
had this problem for three years; and that this epi sode had been
“constant.” (Tr. 176-77). It is noted that, according to
plaintiff and her famly, plaintiff’s pain had been a problem*“for
sone tine.” (Tr. 177). Plaintiff was exam ned by C. Bosche, MD.,
who noted that plaintiff was conpletely neurologically intact.
(Ld.) X-ray of plaintiff’s cervical spine was negative. (Tr
178).

On January 20, 2006, plaintiff saw Robert J. Backer,
MD., with conplaints of neck spasnms and pain that was “better
t oday.” (Tr. 228). Plaintiff indicated that she had had this
problem for five years; that she was at work at the onset of her
problem and that standing too long and lifting were factors of her
pr obl em (Tr. 229). Plaintiff reported taking Effexor,
M nocycl i ne, 2 Trazodone, |buprofen, Oxycodone,® and Flexeril.?
(Id.) Range of notion was slow but full, and an MR, perforned at

St. John’s Mercy Medical Center, revealed mld diffuse disk bul ging

2M nocycline is used to treat bacterial infections and acne.
http://ww. nl mni h. gov/ nmedl i nepl us/ dr ugi nf o/ mreds/ a682101. ht m

BOxycodone is an opiate anal gesic used to relieve nbderate to severe
pain. http://ww.nl mnih.gov/nmedlineplus/drugi nfo/ mednast er/a682132. ht m

1Fl exeril, or Cyclobenzaprine, is a nuscle relaxant used to rel ax
muscl es and relieve pain caused by strains, sprains, and other mnuscle
injuries.
http://ww. nl mni h. gov/ nedl i nepl us/ drugi nf o/ nednast er/ a682514. ht ni

-7-


http://www.nlm.nih.gov/medlineplus/druginfo/meds/a682101.html
http://www.nlm.nih.gov/medlineplus/druginfo/medmaster/a682132.html
http://www.nlm.nih.gov/medlineplus/druginfo/medmaster/a682514.html

at C4-5, and mld left maxillary sinus disease. (Tr. 232).
Plaintiff was diagnosed with nyofascial pain. (Tr. 231).

On February 1, 2006, plaintiff saw Stephen Schm dt, MD.,
of West ern Anest hesi ol ogy Associ ates, | ncorporated, Pai n Managenent
Ser vi ces. (Tr. 233-37).7% Plaintiff denied arm pain, but
conpl ai ned of noderate neck pain that had begun years ago due to
nmuscl e spasns, and described her pain as shooting, throbbing,
aching and burning. (Tr. 233). Plaintiff reported having tried
physi cal therapy, chiropractic care, and cold and heat therapy, and
stated that her synptons inproved significantly after taking a
Medr ol Dosepak, * which she had not done before. (1d.) Plaintiff
stated that, prior to this, she had to |eave work many tines
because of severe pain and great difficulty rotating her neck.
(Id.) Plaintiff reported weight and appetite changes, disturbed
sl eepi ng habits, sinusitis, headaches, depression, nood sw ngs, and
anxiety. (Tr. 234). Upon exam nation, plaintiff had full neck
range of notion, and had a forward-flexed gait and stance. (Tr.
235). Plaintiff had increased pain with extension of the spine,

and i nprovenent of the pain with flexion of the spine. (ld.) She

Dr. Schmidt’s records appear at nore than one place in the
Admi ni strative Transcript. The undersigned will refer only to the first
occurrence.

*Medrol, or Methyl predni solone, is a corticosteroid is used to relieve
inflanmation, and is used to treat certain forns of arthritis; skin, blood,
ki dney, eye, thyroid, and intestinal disorders (e.g., colitis); severe
al l ergi es; and ast hnma.
http://ww. nl mni h. gov/ nmedl i nepl us/ dr ugi nf o/ mreds/ a682795. ht m
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was tender over the | unbar facet joints, and had diffuse tenderness
t hroughout the trapezius nuscle into the cervical paraspinous
muscul ature. (l1d.) She had full range of notion of her upper and
| ower extremties; she was alert and ori ented; and she had a nornal
af fect and appropriate judgnent and nenory ability. (Tr. 236).

Dr. Schm dt’s assessnment was nyofascial pain syndrone,
noting that plaintiff had non-radi ati ng neck pain and a negative
neur ol ogi cal exam nati on. (Id.) Dr. Schmdt wote that he was
unsure what was causing plaintiff’s pain, and wote that it could
be primarily muscular; it could be facet joint abnormality; or it
could be related to plaintiff's disc. (Ld.) Dr. Schm dt
recommended conservative treatnent and prescribed an oral anti-
inflammatory, Voltaren,!” and physical therapy, and stated that
trigger point injections may be considered in the future. (Tr.
236- 37).

Plaintiff returned to Dr. Schm dt on March 9, 2006 with
conplaints of neck and bilateral elbow pain that had worsened.
(Tr. 238). Plaintiff stated that the nedications she had been
given at the last office visit provided no relief. (Ld.) Dr.
Schm dt assessed neuralgia/neuritis, and wote that he had no

explanation for plaintiff’'s pain. (Tr. 239). Dr. Schmdt wote

Vol taren, or Diclofenac, is used to relieve pain, tenderness,
swel ling, and stiffness caused by osteoarthritis (arthritis caused by a
breakdown of the lining of the joints), rheumatoid arthritis (arthritis caused
by swelling of the lining of the joints), and ankyl osing spondylitis
(arthritis that mainly affects the spine).
http://ww. nl mni h. gov/ nedlinepl us/ drugi nf o/ neds/ a689002. ht m
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that he did not think injections would help plaintiff, and
prescri bed Neurontin,®® Elavil,! and a Medrol Dosepak, and advi sed
her to follow up in one nmonth. (ld.) Dr. Schmdt wote that, if
plaintiff failed to inprove, she should be seen by a
rheumat ol ogi st. (1d.)

Plaintiff returned to Dr. Schm dt on April 3, 2006 and

reported that her synptons were better, but that she still had
vari abl e back, neck, shoulder and el bow pain. (Tr. 240). Dr.
Schm dt recommended that plaintiff see a rheumatol ogist. (Tr.
241) .

On May 3, 2006, plaintiff saw Stephen C. Ross, MD., of
Arthritis Consultants, Inc., with conplaints of intermttent pain
in her cervical spine over the last two to three years, which had
progressed to i nvol ve wi despread nuscul oskel etal pain. (Tr. 222).
Dr. Ross noted that plaintiff had i nproved sonewhat with the use of
Elavil and Neurontin, but had not been working over the |ast
several nonths due to the pain. (ld.) Plaintiff reported taking
Neurontin, Zyrtec,? Mnocycline (for acne), Voltaren, Effexor,

Adderall, and Elavil. (1d.) Upon exam nation, Dr. Ross noted that

8Neurontin, or Gabapentin, is used to help control certain types of
seizures in patients who have epilepsy. It is also used to relieve the pain of
post herpetic neuralgia (PHN, the burning, stabbing pain or aches that may | ast
for months or years after an attack of shingles).
http://ww.nl mnih. gov/nedlinepl us/drugi nf o/ neds/ a694007. ht m

®Elavil, or Amitriptyline, is used to treat synptons of depression.
http://ww. nl mni h. gov/ nedl i nepl us/ drugi nf o/ nednast er/ a682388. ht ni

20Zyrtec, or Cetirizine, is used to treat the synptons of seasonal
allergies. http://ww.nl mnih.gov/nedlineplus/drugi nfo/nmednast er/a698026. ht m
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plaintiff was in no acute distress, rose fromthe exam nation table
without difficulty, and anmbul ated normally. (Ld.) Exam nati on
was unremarkable. (Tr. 222). Plaintiff had full range of notion
of the cervical, thoracic, and |unbar spine, and her fist closure
and grip strength was 100 percent. (1d.) She had multiple tender
poi nts present over her trapezi us nmuscl es, occiput (the back of the
head), scapula, gluteals, costochondra (the joining of a rib and
cartilage), epicondyles (prom nences on the ends of |ong bones
serving for the attachnent of joints and |iganents), and greater
trochanters (rough prom nences of the upper part of the fenur
serving for the attachnment of nuscles). (Ld.) Dr. Ross’s
i npression was “[p]robable fibronyalgia syndrome with w despread
nmuscul oskel etal pain, sleep disturbance, and tender points.” (1d.)
He advised plaintiff to continue her current nedications and her
exercise program and should also ask her dermatologist (Dr.
Bauschard) about stopping M nocycline, because M nocycline was
sonetinmes associated with nuscul oskel etal synptonatol ogy. (Tr.
222-23).

On May 4, 2006, plaintiff returned to Dr. Schmdt with
the chief conplaint of pain. (Tr. 244). She reported that the
medi cati ons she had been gi ven had caused headache and wei ght gai n.
(Ld.) Dr. Schm dt noted that plaintiff had seen a rheunat ol ogi st,
who ordered tests but that the results had not yet been returned.
(Id.) Examnation was normal, and Dr. Schm dt’'s assessnent was
neur al gi a/ neuritis. (Tr. 245). Dr. Schm dt recommended that
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plaintiff wean off Neurontin to control the side effects. (1d.)

On May 18, 2006, plaintiff saw Elizabeth A Tracy, MD.
for a well-woman’ s exam nati on. (Tr. 182). Plaintiff reported
t hat she was taki ng Zyrtec, Al buterol, Nasonex, 2! Pat anol , 22 Ef f exor,
El avil, dindanycin, 2 and Adderal |, and Eli del 2* and Tri anti nol one?®
cream for Eczema. (lLd). Plaintiff advised that she had recently
been diagnosed with fibronyalgia, and that she was undergoing
physi cal therapy, but that her asthma was not bothersone. (1d.)
Upon exam nation, Dr. Tracy noted that plaintiff was pleasant
m ldly anxious, and in no acute distress. (ld.)

Plaintiff returned to Dr. Ross on May 26, 2006, and it
was noted that she was no | onger taking M nocycline and was weani ng

of f of Neurontin. (Tr. 225). It was noted that plaintiff was

2INasonex, or Mnetasone nasal inhalation, is a topical steroid that is
used for the treatnent and prevention of nasal synptons of seasonal and year-
round al |l ergi es, including runny nose, sneezing, and itchy nose.
http://ww. nl mni h. gov/ nmedl i nepl us/ dr ugi nf o/ mreds/ a602024. ht m

22Pat anol, or O opatadine, is an antihistam ne used to treat the
synptons of allergic pink eye.
http://ww. nl mni h. gov/ nmedl i nepl us/ dr ugi nf o/ mreds/ a602025. ht m

2C indamycin is an antibiotic used to treat certain types of bacterial
i nfections, including infections of the lungs, skin, blood, fenale
reproductive organs, and internal organs.
http://ww. nl mni h. gov/ nmedl i nepl us/ dr ugi nf o/ mreds/ a682399. ht m

2%El i del, or Pimecrolinus, is used to control the synptonms of eczema
(atopic dermatitis; a skin disease that causes the skin to be dry and itchy
and to sonetinmes devel op red, scaly rashes).
http://ww. nl mni h. gov/ nmedl i nepl us/ dr ugi nf o/ mreds/ a603027. ht m

ZTriantinolone is used to treat the itching, redness, dryness,
crusting, scaling, inflammuation, and disconfort of various skin conditions. It
is also used to relieve the disconfort of mouth sores.
http://ww. nl mni h. gov/ nmedl i nepl us/ drugi nf o/ mreds/ a601124. ht m
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doi ng physical therapy and stretching. (ld.) Plaintiff saw Dr.
Ross again on July 20, 2006 with conplaints of knee pain; stated
she could not do any tasks, and that her nuscles gave out. (Tr.
224) . She had positive tender points, and 4 out of 5 strength
secondary to pain. (lLd.)

Plaintiff returned to Dr. Schmdt on June 1, 2006, and
reported worseni ng pain, stating that she had weaned of f Neurontin,
but that her pain had increased. (Tr. 246). Exam nati on was
normal . (ld.) Dr. Schm dt assessed fibronyalgia. (Tr. 247).

Dr. Schmdt’s records contain a June 9, 2006 notation
that, on June 8, 2006, plaintiff asked to speak to Dr. Schm dt
regardi ng her |eave of absence and her limtations. (Tr. 364).
Dr. Schmdt’s response was that he did not do disability ratings
and limtations, and to make an appointnent if she needed a
specific statenent regarding work. (ld.)

Al so on June 9, 2006, plaintiff saw Dr. Liss, who noted
that she had been diagnosed with fibronyalgia, and that she felt
frustrated. (Tr. 273). Plaintiff reported persistent pain, and
stated that she had to reconsider her future. (ld.) Plaintiff’s
Ef f exor dosage was increased, and she was continued on Adderall,

Topamax?® and Elavil, and dindanycin was given instead of

26Topanax, or Topiramate, is used alone or with other nedications to
treat certain types of seizures in people who have epil epsy. Topiramate is
al so used to prevent m grai ne headaches, but not to relieve the pain of
m gr ai ne headaches when they occur.
http://ww. nl mni h. gov/ nedlinepl us/ drugi nf o/ neds/ a697012. ht m
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M nocycline. (l1d.)

Dr. Schmdt’'s office records include a June 12, 2006
notation from Gegory H Smth, D. O, of Dr. Schmdt's office.
(Tr. 365). Plaintiff had called the office exchange over the
weekend to request Elavil because she had run out, and was unabl e
to sl eep. (Ld.) A prescription for Elavil was called in to
plaintiff’s pharmacy. (1d).

On June 14, 2006, plaintiff saw Dr. Schmdt for
di scussion regarding her fibronmyalgia. (Tr. 366). She conpl ai ned
of pain that had remined unchanged, and it was noted that
medi cati ons had provi ded 30%relief that was partial and tenporary.
(Ld.) Plaintiff had increased her dosage of Effexor. (Ld).
Exam nati on was normal, and Dr. Schm dt noted that plaintiff had a
normal affect, and was alert and oriented with appropriate judgnent
and nenory. (Tr. 367). Dr. Schm dt noted that plaintiff had
questions related to her ability to work, and stated that she
needed restrictions in order to continue working. (Tr. 366). Dr.
Schmdt’s inpression was nyofascial pain syndronme, and he gave
plaintiff “appropriate work restrictions” and advised her to
foll owup as needed. (Tr. 367).

On August 10, 2006, plaintiff saw Dr. Schmdt wth
conplaints of painin her leg, ankle, wist, el bow, and head. (Tr.
250). She stated that nedication had provided no relief. (1d.)
Exam nati on was normal . (Tr. 250-51). Dr. Schm dt assessed
fibromyal gia; advised plaintiff to continue to wean off Topamax
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because it was not helping; to take Elavil and a Medrol Dosepak;
and to do acquatic therapy. (Tr. 251).
On August 14, 2006, Dr. Schm dt wote that he had been
treating plaintiff for a nmedical condition since February of 2006,
and that her condition had existed for sone tine before that date.
(Tr. 370). Dr. Schm dt wote:
The patient has been undergoing nedical
treatments on multiple fronts to try to
alleviate her pain. [Plaintiff’s] painful
condition has definitely been a difficult
situation and she has had a difficult tine
concentrating and conpl eting her work both at
school and on her job front. The patient is

currently receiving treatnent and will for the
foreseeabl e future.

(1d.)

Dr. Schm dt’s records indicate that, on August 21, 2006,
plaintiff called his office and advised that her brother had
commtted suicide the preceding day. (Tr. 371). Plaintiff asked
for pain nedication to help her stand and wal k during the wake and
funeral . (Ld.) It is indicated that a prescription was given.
(1Ld).

On Septenber 15, 2006, plaintiff saw Dr. Liss, and told
hi mthat her brother had died, and that she had been let go from
her job at Bed, Bath and Beyond. (Tr. 274). It was noted that
plaintiff was seeing a grief counselor at her university, and that
she had applied for Social Security. (l1d.)

On Sept enber 29, 2006, Dr. Ross wote that plaintiff was
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“able to performw th pain” work-rel ated functions such as sitting,
standi ng, wal king, lifting, carrying, handling objects, hearing,
speaking and traveling, despite any observed functional
[imtations. (Tr. 221).

The record indicates that plaintiff underwent physica
therapy on nunerous occasions from January 20, 2006 through
Septenber 1, 2006 at Rehabilitation Professionals, Inc. (Tr. 280-
313). Throughout these treatnment notes, it is indicated that
plaintiff routinely conplained of neck pain. See (1d.) On August
15, 2006, plaintiff reported that she was not sleeping well, and
t hat she had started taking steroids, which were not hel ping. (Tr.
289). Plaintiff consistently reported that her synptons decreased
fol |l ow ng physi cal therapy, but al so consistently reported synptons
of worseni ng pai n on subsequent physical therapy visits. (Tr. 287-
314). For exanple, on May 24, 2006, she reported that she was very
sore and that a burning sensation had returned, potentially from
weani ng off Neurontin, (Tr. 300); on June 28, 2006, she reported
t hat she was havi ng a “bad day” and was experiencing an increase in
knee pain, (Tr. 295); and on July 31, 2006, she reported that her
legs were feeling better, but that her neck was hurting worse.
(Tr. 291).

On Cct ober 23, 2006, A. Kresheck? conpl eted a Psychiatric

Revi ew Techni que form pertaining to the period fromMarch 9, 2006

2’Nei t her A. Kresheck’s first nane nor credentials are indicated.
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to March 9, 2007. (Tr. 322-333). A. Kresheck did not exam ne
plaintiff. It was noted that plaintiff had reported difficulty
sl eeping, and that she could do light chores “with [imtations.”
(Ld.) It is indicated that plaintiff had difficulty lifting

squatting, bendi ng, standing, reaching, wal king, sitting, kneeling,
using stairs, renenbering, conpleting tasks, and concentrating.
(Id.) It is indicated that plaintiff used a back brace, cane and
wheel chai r. (Ld.) It is indicated that her depression had
wor sened. (Tr. 332). It is indicated that her statenents and
reported synptons appeared to be partially credible, and partially
consistent wwth the nmedical evidence in her file. (Ld.)

It was opined that plaintiff had the nedically
determ nable inpairnments of Attention Deficit Disorder and
depression, and that she had “m|d” restrictions in her activities
of daily living and in maintaining social functioning, and
“noderate” difficulties in maintaining concentration, persistence,
or pace. (Tr. 330). It is indicated that plaintiff had no
repeat ed epi sodes of deconpensation. (1d.)

On that same date, A Kresheck also conpleted a Mental

Resi dual Functional Capacity Assessnent, pertaining to the sane

time period. (Tr. 334-336). It was opined that plaintiff had
“noderate” limtations in her ability to understand, renenber, and
carry out detailed instructions; mai ntain attention and

concentration for extended periods; perform activities within a
schedul e and maintain regular attendance; and conplete a normnal
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wor kday and workweek w thout interruption from synptons, and
perform at a consistent pace w thout an unusual nunber of rest
peri ods. (Tr. 334-35). It was opined that plaintiff was “not
significantly limted” in all other respects, and that she had no
“marked” limtations. (1d.)

On COctober 24, 2006, a Physical Residual Functional
Capacity Assessnent form was conpleted and signed by “W Maple.”
(Tr. 337-42).%® |t is indicated that plaintiff’s primry diagnosis
was fibronyal gia, and her secondary diagnosis was asthna. (Tr
337). It was opined that plaintiff could occasionally lift and/or
carry 20 pounds and frequently lift and/or carry 10; could stand
and/or walk for a total of six hours in an ei ght-hour workday; and
could sit, with normal breaks, for about six hours in an ei ght-hour
day. (Tr. 338). It was opined that plaintiff could push and/or
pull without limtation. (ld.) No postural, manipul ative, visual
or environnental limtations were established. (Tr. 339-41). It
was noted that plaintiff’s asthma was controlled with nedication
and that she did not require hospitalization. (Tr. 338). It was
noted that she had been di agnosed with fibromnyal gi a, but anbul at ed
normal Iy and had full range of notion of her spine. (Tr. 339). It
was noted that she reported new synptons of knee pain in July of

2006, and pain increasing in severity. (Id.) W Mple wote,

2The Assessnent form does not indicate the preparer’s first name, but
el sewhere in the record, it is indicated that plaintiff’s DDS counsel or was
naned Wendy Maple. See (Tr. 221). The Assessnent form does not include the
preparer’s credenti al s.
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“given the [claimant’s] reports of pain and findings in file, she
should Iimt her standing to 6 hours and sitting is unrestricted.
She can stand/wal k for 6 hours in an 8 hour day.” (ld.)

On Novenber 14, 2006, plaintiff saw Dr. Ross wth
conpl ai nts of headaches and tense nuscl es. (Tr. 349). She had
positive tender points upon exam nation. (ld.) She indicated she
needed a | etter enabling her to cancel a gymnenbership. (ld.) On
Decenber 19, 2006, Dr. Ross wote a letter addressed “To Wom It
May Concern,” stating that he was treating plaintiff for
fibronyalgia, and that plaintiff should “refrain from floor
exerci se and strenuous activity,” and should not be enrolled at a
gym as such activities seened to “worsen her condition.” (Tr.
343).

On February 1, 2007, plaintiff saw Dr. Liss and reported
t hat she was taki ng Spani sh, Devel opnental Psychol ogy, and anot her
cl ass. (Tr. 395). Plaintiff indicated she wished to get a
Bachel or of Arts degree in Psychol ogy, and that she had applied for
Soci al Security. (Ld.) Plaintiff indicated she wished to try
Cynbal ta, 2 which Dr. Liss prescribed. (ld.) Dr. Liss’'s assessnent
was Attention Deficit Di sorder and Fi bronyal gi a, and he assessed a
GAF of 50. (1d).

On April 11, 2007, plaintiff saw Thomas G Johans, M D.

2Cynbal ta, or Duloxetine, is used to treat depression and generalized
anxi ety disorder, and is also used to treat pain resulting fromdiabetic
neur opat hy and fi bronyal gi a.
http://ww. nl mnih. gov/ nedlinepl us/drugi nf o/ neds/ a604030. ht m
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of Dr. Schmdt’'s office, with conplaints of pain. (Tr. 372-75).
Dr. Johans noted a long history of total body aches and pains.
(Tr. 372). Dr. Johans noted that, since seeing Dr. Schmdt in
August of 2006, plaintiff quit smoking; quit drinking al cohol and
caffeine; nodified her diet; and | ost 30 to 40 pounds as a result.
(ILd.) Dr. Johans also noted that plaintiff had changed her mgjor
fromeducation to psychol ogy, because she thought that a career in
psychol ogy m ght offer a work environnent that all owed for frequent
breaks. (1d.)

Plaintiff described her fibronyal gia as total body pain,
and that she hurt everywhere soneone pressed on her. (Ld.)
Plaintiff reported that she had pain while resting, sitting,
sl eeping, and standing, and was never wthout it. (Tr. 372).
Exam nation reveal ed antalgic gait, but norigidity, spasticity or
flaccidity of any nuscles. (Tr. 373). Trigger points were not
elicited. (ld.) Tender points were evident with slight pal pation
to various areas. (ld.) Extension, flexion and lateral rotation
of the back elicited pain, but facet joints were not painful to
pal pati on. (Ld.) Neurol ogi cal exam nation was negative. (Tr.
373). Plaintiff was alert, fully oriented and well-grooned, and
showed normal nenory capabilities and reasoning. (1d.) Dr. Johans
noted that plaintiff was unable to find a posture that relieved her
pain, and that plaintiff constantly wung her hands and appeared
very edgy and jittery. (Ld.) Plaintiff reported experiencing
trauma because of the | oss of her 15-year-old brother to suicide,
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and stated that the tragedy caused her to change her life for the
better. (Ld.)

Dr. Johans assessed fibronyalgia, but also offered the
differential diagnoses of nyofascial pain syndronme, fibronyalgia,
and chronic fatigue syndrone. (Tr. 373-74). Dr. Johans opi ned
that plaintiff may benefit fromaccupuncture therapy, but expl ai ned
that such therapy was quite expensive, and required a life-long
commitnment. (ld.) Dr. Johans opined that trigger point injections
for plaintiff’s nyofascial syndronme and a transcut aneous el ectri cal
nerve stimulator (TENS) unit may relieve sonme of her fibronyalgia
synptons, and nay be affordable through Medi caid. (Ld). Dr .
Johans recommended that plaintiff “stay in close contact” wth her
psychi atri st because “fibronyalgia certainly has been linked to
primary depression and that can be very severe.” (Tr. 375).

On March 9, 2007, plaintiff saw Dr. Ross with conplaints
of a tension headache, stating that she had gone to physica
therapy and had pressure behind her left eye. (Tr. 348).
Plaintiff reported that, on March 1, 2007, she was involved in an
aut onobi | e accident in which she was hit from behind, and that it
was difficult to wal k. (ILd.) Upon exam nation, Dr. Ross noted
decreased range of notion of the cervical spine, and nuscle spasm
(1Ld).

On April 23, 2007, plaintiff saw Dr. Liss, and reported
that she had | ost weight, and had quit snoking and dri nking soda,
and was no |onger taking Cynbalta. (Tr. 394). Plaintiff also
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reported that she had earned grades of “A” in all of her subjects.
(Id.) Dr. Liss's assessnent was Attention Deficit D sorder and
fi bronyal gia, and he assessed a GAF of 55. (1d.)

On May 28, 2007, Dr. Liss conpleted a Mental Residual
Functional Capacity Questionnaire. (Tr. 397-402). Dr. Liss
indicated that plaintiff had depression, attention deficit disorder
and fibronyalgia, and that she had an “unpredictable physica
mental condition.” (Tr. 397). Dr. Liss assessed plaintiff’s
current GAF at 50, and indicated that her highest GAF in the past
year was 51.3% (ld.) Dr. Liss indicated his clinical findings as
poor menory, poor concentration, and fatigue.3 (ld.)

Dr. Liss opined that plaintiff’'s synptons included
appetite disturbance and decreased energy, sonmatization, nood
di sturbance, difficulty thinking or concentrating, persistent nood
and affect disturbance, enotional wthdrawal, psychol ogical and
behavi oral abnormalities, easy distractibility, menory inpairnment,
and sl eep disturbance. (Tr. 398). Dr. Liss also offered opinions
regarding plaintiff’s nmental ability and aptitude to perform
unskilled, semskilled, and skilled work, and her nental ability
and aptitude to do certain types of jobs. (Tr. 399-400). There
were no areas in which Dr. Liss opined that plaintiff was either

“unlimted or very good” or “limted but satisfactory.” See (1d.)

0n April 23, 2007, however, Dr. Liss assessed plaintiff’'s GAF at 55.
(Tr. 394).

31 her findings are indicated, but are illegible.
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Dr. Liss opined that plaintiff had “no useful ability to
function” wth regard to nmai ntai ni ng attendance and bei ng punctual ;
sustaining an ordinary routine w thout supervision;, conpleting a
nor mal wor kday and  workweek  w thout i nterruptions from
psychol ogi cal synptons; perform ng at a consistent pace w thout an
unr easonabl e nunber of rest periods; dealing with normal work
stress; and understandi ng, renenbering and carrying out detailed
instructions. (ld.)

Dr. Liss opined that plaintiff was “unable to neet
conpetitive standards” wth regard to renenbering work-Ilike
procedures; maintaining attention for two hours; responding
appropriately to changes in a routine work setting; nmaintaining
awar eness of normal hazards and taking appropriate precautions;
setting realistic goals and nmaki ng pl ans i ndependent|y; and deali ng
with stress. (1d.)

Dr. Liss opined that plaintiff was “seriously |imted but
not precluded” from understanding, remenbering, and carrying out
short and sinple instructions; working w thout being distracted,;
maki ng sinple work-rel ated deci sions; asking sinple questions or
requesting assistance; accepting instructions and responding
appropriately tocriticismfromsupervisors; getting along with co-
wor kers; interacting wth the general public; maintaining socially
appropri ate behavior; adhering to basic standards of neatness and
cleanliness; traveling in unfamliar places; and using public
transportation. (1d.)
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Dr. Liss opined that plaintiff’s fibronyal gia interacted
wi th her depression, and that he anticipated that her condition
woul d cause her to be absent from work nore than four days per
nont h. (Tr. 401). He indicated that plaintiff was not a
mal i ngerer, and that her inpairnents were reasonably consistent
wi th her synptons and functional limtations. (ld.)

On June 29, 2007, plaintiff saw Dr. Schmdt wth
conplaints of pain all over, but stated that she had sone
i nprovenent. (Tr. 376). Dr. Schm dt noted that plaintiff had seen
Dr. Johans, and was unable to afford the accupuncture treatnent he
had recommended. (Ld.) Dr. Schmdt noted that plaintiff had
changed her diet considerably, and had lost weight. (ld.) Dr.
Schmdt noted that Neurontin and Topamax had failed, and
recommended that plaintiff take Lyrica® and do physical therapy.
(Tr. 376-77). Dr. Schmdt’s inpression was fibronyal gia, and he
noted that trigger point injections would not be helpful for
plaintiff's diffuse, generalized fibronyalgia pain. (Tr. 377).

Plaintiff saw Dr. Ross on July 19, 2007 with conplaints
of pain in her neck and shoul ders, and reported feeling weak. (Tr.
380) . She reported having trouble staying asleep. (Ld.) On

August 21, 2007, she requested a handi capped parki ng placard to use

%2lyrica, or Pregabalin, is used to relieve neuropathic pain (pain from
damaged nerves) that can occur in the arms, hands, fingers, |egs, feet, or
toes in diabetic patients, or in the area of a rash in patients with shingles.
It is also used to treat fibronyal gia.
http://ww. nl mni h. gov/ nedlinepl us/ drugi nf o/ neds/ a605045. ht m
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at school, but it was indicated that this could not be done
secondary to state regulations. (Tr. 381).

On August 6, 2007, plaintiff saw Dr. Liss and indicated
she wished to see a particular neurologist who specialized in
fibromyalgia. (Tr. 350). Plaintiff indicated that she had taken
“8 hours of Spanish” and expected to graduate in 2008 with a
bachel or’ s degree. (Ld.) Dr. Liss assessed plaintiff wth
depression and fibronyal gia, and assessed a GAF of “<50.” (1d).

On January 17, 2008, plaintiff saw Dr. Ross and reported
that she was doing her daily exercises, but that they hurt, and
that she felt bad that she hurt every day. (Tr. 384). Dr. Ross’s
assessnment was “FMS5,” which is an abbreviation for Fibronyalgia
Syndrone. (1d.)

In June of 2008, Dr. Liss wote that plaintiff had
applied for social security, and was engaged and planning a June
2009 wedding. (Tr. 387).

On July 30, 2008, Dr. Liss conpleted a second Mental
Resi dual Functional Capacity Questionnaire. (Tr. 388-93). Dr.
Liss indicated that he had treated plaintiff since 1997, and had
seen her every one to three nonths. (Tr. 388). Dr. Liss indicated
hi s di agnoses as Attention Deficit, Fibronyalgia, and “disability,”
and assessed plaintiff with a current dobal Assessnent of

Functioning (“GAF’) score of “<50,” and also indicated that this
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was plaintiff’'s highest GAF in the past year.®* (l1d.) Dr. Liss
indicated that plaintiff was taking Effexor and Adderal |, and that
these nedications caused no side effects. (Ld.) Dr. Liss
indicated his «clinical findings as “nobod sw ngs, fatigue,
exhaustion, poor attention, poor concentration,” and wote that
plaintiff’s prognosis was “persistent, progressive.” (ld.) Dr.
Liss indicated that plaintiff exhibited several synptons, including
anhedoni a (l oss of interest in alnost all activities) and enoti onal
w t hdrawal ; di sturbances in appetite, nobod and nenory; decreased
energy; anxiety, psychol ogical/behavioral abnormalities; and
persi stent “disturbance of vision, speech, hearing, use of a |linb,
nmovenent and its control, or sensation.” (Tr. 389).
Wthregardto plaintiff’s aptitude to do unskilled work,
Dr. Liss opined that plaintiff had “no useful ability to function”
with regard to maintaining regular attendance and bei ng punctual ;
sustaining an ordinary routine wthout special supervision;
conpl eting a normal workday or wor kweek without interruptions from
psychol ogi cal | y-based synptons; performng at a consistent pace
W t hout an unreasonabl e nunber and length of rest periods; and
dealing with normal work stress. (Tr. 390). Dr. Liss opined that

plaintiff was “unable to neet conpetitive standards” with regardto

33GAF scores of 50 or below indicate serious synptons or serious
i mpai rment in social, occupational, or school functioning. Halverson v.
Astrue, 600 F.3d 922, 931 (8th Cr. 2010) (citing DSMIV at 32).
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remenbering work-1i ke procedures; maintaining attention for two-
hour segnments; working in coordination with or proximty to others
w thout being unduly distracted; making sinple work-related
deci sions; accepting instructions and respondi ng appropriately to
criticismfromsupervisors; getting along with co-workers or peers;
respondi ng appropriately to changes in a routine wirk setting; and
mai ntai ning awareness of nornmal hazards and taking proper
precautions. (ld.) Dr. Liss opined that plaintiff was “seriously
limted, but not precluded,” wth regard to understanding,
remenbering, and carrying out very short and sinple instructions,
and aski ng si npl e questions or requesting assistance. (ld.) There
were no areas in which Dr. Liss found plaintiff “unlimted or very
good,” or “limted but satisfactory.” See (Tr. 390). Dr. Liss
then wote: “conbination of poor nmenory poor concentration, nopods,
exhaustion, muscle weakness and pain makes it difficult to be
enpl oyable.” (1d.)

Wth regard to plaintiff'’s mnental ability to do
sem skilled and unskilled work, Dr. Liss opined that plaintiff had
“no useful ability to function” with regard to understanding,
remenbering, and carrying out detailed instructions; setting
realistic goals or naking plans independently of others; and
dealing wwth stress of semskilled and skilled work. (Tr. 391).
Wth regard to plaintiff’s nmental ability to do particul ar types of
jobs, Dr. Liss opined that plaintiff was “unable to neet
conpetitive standards” with regard to traveling in unfamliar
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pl aces and using public transportation, and was “seriously limted,
but not precluded” with regard to interacting wth the general
public; maintaining socially appropriate behavior; and adhering to
basi ¢ standards of neatness and cleanliness. (ld.)

Dr. Liss opined that plaintiff did not have alowl.Q or
reduced intellectual functioning. (Tr. 392). Dr. Liss opinedthat
plaintiff’s depression and fi bromnyal gi a exacerbated her experience
of pain and physical synptons, and that her inpairnment had | asted,
or could be expected to last, for at least twelve nonths. (ld.)
He opined that plaintiff’s condition would cause her to be absent
from work for nore than four days per nonth. (Ld.) Dr. Liss
opined that plaintiff was not a malingerer, and that her
inpairments were reasonably consistent with her synptons and

functional limtations. (l1d.)

B. Heari ng Testi nony

During the admnistrative hearing held on August 22,
2008, plaintiff was represented by attorney Traci Severs, and
responded to questioning by the ALJ and Ms. Severs.

When questioned by the ALJ, plaintiff testified that she
was twenty-seven years of age, and was a senior at a |ocal
uni versity. (Tr. 22). Plaintiff testified that she was twelve
credit hours away from a bachelor’s degree in psychology with a
mnor in Spanish, and only two courses away from a separate
bachel or’s degree in Spanish. (Ld.) Plaintiff also testified
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that, upon graduation, she would be only two classes away from
obt ai ni ng a bachel or’ s degree in Spani sh, and planned to return to
school to conplete that degree, in the hopes “to translate or
sonet hing someday.” (Tr. 22-23). Plaintiff testified that she
lived in a townhouse with her boyfriend, who was present at the
hearing. (Tr. 23).

Plaintiff testified that she |ast worked on August 12,
2006. (l1d.) Before this date, plaintiff spent sonme tinme off work
on “FMLA"3* and had returned to work wi th accommdati ons, incl uding
wor ki ng four hours per day, but found she was unable to do the
job’s “basic requirenments.” (ld.) The last tinme plaintiff worked
full-time was March of 2006, when she worked for “Bed, Bath, and
Beyond” as a custoner service enployee, perform ng such duties as
checkout and returns, and bridal consulting. (Tr. 24). Plaintiff
testified that this job required a | ot of heavy lifting, sonetines
20 to 30 pounds, and sonetines heavier itens, such as boxes
containing sets of dishes. (ld.)

Plaintiff testified that “a host of things” precluded her
fromworking full-time. (Tr. 25). She testified that it hurt her
to stand or sit for too long; that she was sensitive to fluorescent
lights, which caused “severe headaches”; that she was unable to
focus on things; and that she had to stop and rest if she felt sore

or tired. (ld.) Plaintiff testified that she had to have tine to

S4“EMLA” is an abbreviation for Fam |y Medical Leave Act.
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do her physical therapy exercises each day, and that she had to
make sure that she “[got] in sonme neditation or other things to
make sure that [she could] release stress and tension that way.”
(Id.) Plaintiff testified, “It’'s - - it seens as if nmy days are
al ways so full with just being able to, be able to get through that
day, and be able to do it all over again the next day.” (l1d.)
Plaintiff testified that she had tried to work at a conpany t hat
her parents owned, but woul d work for an hour and stop due to great
pain. (Tr. 25).

Plaintiff described her pain as “very generalized,” and
that it covered her entire body. (ILd.) She testified that her
pain often concentrated in her trapezius area and neck, and that
she experienced headaches. (Ld.) She testified that, if she
wal ked for too long, she had pain in her knees, and then stated,
“[o]r, some days, it’s just there because it just wants to be there
in my knees, or - - and goes there.” Plaintiff testified that she
had cramping in her hands after witing, “even just witing for
school ,” and would then be unable to grasp things. (Tr. 26).
Plaintiff testified, “[nly skin, if you touch ny skin, it feels
like it’s bruised all over, so even |ike (I NAUDI BLE) bunping up to
me or sonething can be quite painful.” (1d.) Plaintiff testified,
“I have a difficult tinme sleeping, so | have to nake sure that - -
my whol e day is spent taking care of nyself. |’ munable to get ny
house clean. |'’munable to - - there’s so many things that - - you
know, there’s so many accommodations that, that | need that | still
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haven’'t found. At this time, working 40 hours a week, being able
to work full-time and bring home a full-tine status paycheck is
i npossible.” (1d.)

Plaintiff testified that she was taking nine credit hours
at school, and that she received services from the Disability
Ofice at her university. (ld.) She testified that she had “a
great deal of accomodations, including excused absences and
accommodations that the nature of enployment would not, would not
allow” (Tr. 26). Plaintiff testified that she mssed a | ot of
class, and that her papers were accepted | ate on nmany occasi ons.
(Ld.) She testified that she took her tests outside of the
cl assroomaway fromeveryone el se because of her concentration and
focus issues. (Tr. 26-27).

Plaintiff testified that she suffered fromfibronyal gi a,
whi ch began in the fall or winter of 2005-2006 and was di agnosed by
Dr. Ross, followng a period of time during which plaintiff took
many different pain nedications and tried a nunber of things,
including limting her activity and seeing a chiropractor, to
control her pain. (Tr. 27-28). She testified that she once | ost
all functioning in her extremties followwng a chiropractic
adjustnent, and visited the emergency room (Tr. 27). Plaintiff
testified that she was once referred to a Pain Managenent Center
whi ch she considered to be “di agnosis by experinenting.” (Tr. 27-
28).

Plaintiff testified that she could wal k for about 10 or
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15 m nutes; could stand for 20 m nutes; and could sit for an hour.
(Tr. 28). She testified she could Iift no nore than five pounds
due to problenms with her neck, and due to a “tuning fork” sensation
in her arms. (Tr. 29). Plaintiff explained, “It’s a conbination
of things. M hands are, are, are weak. They experience pain. M
arms - - it’s the whole - - the entirety of every nuscle that, that
isinvolved in lifting is affected.” (1d.)

Plaintiff testified that she was once 20 pounds
overwei ght, and that she used to snoke a pack of cigarettes per
day, and drink soda and beer. (Ld.) She testified that she
stopped these behaviors after being advised that they were
detrinmental to her health. (l1d.) Plaintiff also testified that
she began wal ki ng for exercise, and |ost nearly 50 pounds. (ld.)
She testified that she stopped going to physical therapy for
financial reasons, and that her parents and grandnot her had been
paying for it, but it becanme too nuch. (Tr. 29-30). Plaintiff
testified that she continued on her own the | essons she | earned in
therapy. (Tr. 30).

Plaintiff testified that she had been seeing a
psychiatrist “for many years,” and that she continued to do so
followng the |loss of her brother in 2006. (Tr. 30-31). She
testified that she had “m | d depression” stemm ng fromthe | oss of
her brother and al so due to her inability to work, stating that she
had once been a hard worker. (Tr. 31). Plaintiff testified that
her depression affected every aspect of her life. (Ld.) She
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expl ai ned,

| do struggle when, you know, when | struggle
fromdepression, and it, it affects everything
inny life. It affects nmy relationships with
those around nme, |I'm irritable, it’'s hard,
hard for me to get out of bed, it’'s hard for
me to sleep, it’'s hard for ne to do a lot.
But | think I could overcone - - | think |
woul d have been able to - - | don’t know |
guess, if I - - I don’t know. Everything just
seens to be [exacerbated]. Every - - ny highs
aren’t as high as they used to be, and ny | ows
are nmuch |ower than they used to be. And |
was diagnosed with attention deficit when |
was 15, and that is sonmething that 1’ ve al ways
tried to overconme, but it is apparent in every
aspect of ny life. It is apparent in ny
finances, it’'s apparent when | clean the
house. You know, | have - - [I'Il start
cl eaning one room and I, | notice sonething
in another, and I, and | stop, and | go to the
other room and it’'s the sane thing. And so,
when you |ook around, everything s been
started, but nothing has been finished. And
that pretty much has been the pattern in ny
life always. But | would try to do things to,
to overcone them but that’s why | have the
accommodations at [her university]. They
ori gi nat ed because of ny nental health issues
and because of ny inability to concentrate and
to focus, because | would go to take a test,
and I would notice, instead of being able to

retrieve the information that | had stored
fromstudying, all | could zero in on was the
person flipping a page next to ne; and the
person walking in the  hall; or sonme

(I NAUDI BLE) ; or people would start turning in
their, their tests, and | would becone very

anxious; or - - and - - but ny distractibility
has increased tenfold because of the severe
anount of pain that |I'm in, and it has
definitely inpaired my abilities to do a great
many things that | used to find very
enj oyabl e.

(Tr. 31-32).
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Plaintiff testified that she took Effexor, Adderal
(while inschool), Lyrica, Bactrim?3 and Amtriptyline (Elavil) for
sleep. (Tr. 32-33). When asked about side effects, she testified
that Amtriptyline caused her to crave sweets, and to have a dry
mouth. (Tr. 33).

When asked about her daily activities, plaintiff
testified that, when not in school, she rose and ate breakfast;
took her dog for a five-minute walk; and did sone |owinpact
exerci ses, the exercises prescribed during physical therapy, which
took two hours to conplete. (Tr. 34). Plaintiff testified that
she al so neditated, and then made lunch. (1d.) She testified that
she went to the grocery store and picked up little things rather
than getting everything at once. (ld.) Plaintiff testified that
she tried to clean a room but that this did not always happen
(Id.) Plaintiff testified that she once spent an hour cleaning a
bat hroom and as a result was “usel ess” during the entire foll ow ng
week. (Tr. 34). Regarding laundry, plaintiff testified that her
boyfriend carried the | aundry baskets up and down the stairs, but
that she changed the l|oads and folded the I|aundry. (Ld.)
Plaintiff testified that she liked to cook, and that she drove.

(Tr. 34-35). Regarding attending to her personal care, plaintiff

%Bactrim or Co-Trinpxazole, is an antibiotic that is a conbination of
trimethoprimand sul fanet hoxazole, a sulfa drug. It elimnates bacteria that
cause various infections, including infections of the urinary tract, |ungs
(pneunoni a), ears, and intestines. It is also prescribed for other purposes.
http://ww.nl mnih. gov/nedlinepl us/drugi nf o/ neds/ a684026. ht m
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testified that she was able to perform®“the m ninumcare,” but al so
testified that she used a shower chair to acconplish shaving her
legs. (Tr. 35). She testified that she could not blow dry her
hair because it was hard to hold the blowdryer. (l1d.) Plaintiff
further testified that, at tines in the past, she had required
assistance froma famly nenber to clinb the stairs to get to the
shower, and to bring neals to her, but that such intervention was
not presently necessary. (1d.)

Plaintiff testified that she had trouble being around
peopl e who were snoking, and did not like to be in |loud areas.
(Tr. 36). She testified that she had no trouble being around
people while at the grocery store. (ld.) Plaintiff testified that
her weddi ng was schedul ed for “next June.” (ld.)

Plaintiff testified that she had once conplained to a
doct or about being sore after going boating in 2006, but that she
had not been boating since that time. (ld.) She testified that
she had a large, close-knit famly that often vacationed at “the
| ake,” but that she was no | onger able to be a part of that. (Tr.
36). Plaintiff testified that “working out,” nedication, resting
when she needed to rest, and eating healthy hel ped her. (Tr. 36-
37). Wen plaintiff was asked whet her her nedi cations hel ped, she
replied “[nJot really,” and then stated that Lyrica did not help;
Am tryptyline “definitely hel ps;” Adderall hel ped her to focus when
she needed to; and Effexor has hel ped her enotions “follow an
equilibrium find sone kind of equilibrium” (Tr. 37). Plaintiff
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testified that nothing helped with her pain. (Tr. 37-38).

Plaintiff testified that her “worst” problem was the
pain, because it exacerbated everything else, and dictated her
life. (Tr. 38).

Upon exam nation by her attorney, plaintiff testified
t hat her boyfriend worked “all day and all night now since |, since
| nmoved in, and since we were going to be getting married. He, he
works six tinmes nore than the average person to make up for ny | ack
of working.” (ld.) Plaintiff testified that her boyfriend al so
had to take responsibility for many other things because she was
unabl e to take care of the house or shop for groceries. (Tr. 39).
Plaintiff testified that she had been attending college for ten
years. (ld.) She testified that she was easily overwhel ned, and
had changed her career goal away from being a teacher because of
the work hours and fl uorescent |ights, and because she woul d not be
able to just take a nap or take a walKk. (Tr. 40). Plaintiff
testified that she had consi dered bei ng a psychol ogi st, because she
could stretch in between patient appointnents, but concl uded that
graduate school was too conpetitive. (Tr. 40-41). Plaintiff
concl uded that school had been a “long journey,” because she was
“still fishing for, for the answer.” (Tr. 41).

Plaintiff testified that she m ssed worki ng, m ssed bei ng
a part of sonething, and testified that she woul d do anything to be
able to work again. (Ld.) Plaintiff’s attorney noted that
plaintiff was “very well-dressed,” and plaintiff replied that she
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liked to try to |l ook nice every day because she felt that if she
| ooked nice on the outside, she mght feel better on the inside.
(1d.)

The ALJ then heard testinony from Del ores Gonzal ez, a
Vocational Expert (“VE"). Ms. Gonzalez questioned plaintiff
regardi ng her prior enploynent, and plaintiff testified that she
had worked as a cashier for two years, as a server at parties, and
as a waitress at Bar Italia for two to three years, and as a child
care worker for three and a half years. (Tr. 43-44).

Ms. Gonzalez classified plaintiff’s past work as a
cashier as light and unskilled, but noted that plaintiff had
described it as involving lifting up to 30 pounds. (Tr. 44). M.
Gonzal ez classified plaintiff’s child care and food service jobs as
light and sem skilled jobs. (1d.)

The ALJ asked Ms. CGonzalez to assune a hypotheti cal
person of plaintiff’s age, education, and past work, and to further
assune that the individual was “limted to performng what is
defined as |ight exertion level work, with the limtations that the
i ndi vidual could frequently clinb stairs and ranps, ropes, | adders,
and scaffolds; and frequently bal ance, stoop, kneel, crouch and
crawl; that the individual was |imted to reaching in al
directions to frequent as - - and not constant; the individua
should avoid concentrated exposure to unprotected heights and
hazar dous machi nery; the individual should - - or, must work in a
tenperature-controlled environment; and the individual is limted
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to performng sinple tasks only, as far as that goes.” (Tr. 45).
The ALJ asked Ms. Gonzal ez whet her such an i ndivi dual coul d perform
any of plaintiff’s past work, and Ms. Gonzal ez testified that such
an i ndividual could work as a cashier, and as a server at parties.
(Tr. 45-46). The ALJ then asked M. Gonzalez to assune an
individual wth all of the previously-nmentioned non-exertional

l[imtations, but who was limted to only sedentary-Ilevel work.

(Tr. 46). Ms. CGonzalez testified that such a person could work as
a surveillance system nonitor; a charge account clerk; and as an
addr essor. (ILd.) The ALJ then asked Ms. Gonzalez to assune an
individual wth all of the exertional and non-exertiona

l[imtations of the person in the second hypothetical, with the
added requirenent that such job would have to all ow for occasi onal

unschedul ed di sruptions of both the workday and the workweek, and
Ms. Gonzalez testified that there woul d be no jobs available in the
open | abor market for such a person. (Tr. 46-47).

Plaintiff’s counsel then asked Ms. Gonzal ez whet her jobs
woul d exi st for a person with a GAF of 50. (Tr. 47). M. CGonzal ez
testified that such a person woul d have serious synptons gl obally,
socially, occupationally, and in school functioning, and that there
woul d be no jobs available for a person who consistently had GAF

scores of 50 or below. (ld.)

[, The ALJ’' s Deci si on
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The ALJ in this case noted that plaintiff had nmet the
i nsured status requirenents through March 31, 2010. (Tr. 7). The
ALJ determined that plaintiff had the “severe” inpairnments of
depr essi on, degenerative disc disease of the cervical spine, and
fibronyal gi a. (Tr. 9). The ALJ determned that, due to
plaintiff’s depression, she had the followng limtations: “mld
restrictions of activities of daily living; no difficulties
mai nt ai ni ng soci al functioning; noderate difficulties maintaining
concentration, persistence, and pace; and no episodes of
deconpensati on of extended duration.” (ld.) The ALJ also found
that, while plaintiff had a history of asthma, that condition did
not inpose any significant work-related limtations, and was not
severe. (Ld.) The ALJ found that plaintiff did not have an
inmpairment, or conbination of inpairnents, of listing-Ievel
severity. (lLd.) The ALJ determned that plaintiff retained the
residual functional capacity to occasionally lift and carry 20
pounds; frequently lift and carry 10 pounds; sit for six hours in
an ei ght-hour workday; stand/walk for six hours in an eight-hour
wor kday; frequently clinb ranps and stairs; frequently clinb ropes,
| adders, and scaffolds; frequently bal ance, stoop, kneel, crouch,
crawl, and reach in all directions. (Tr. 10). The ALJ found that
plaintiff shoul d avoi d concentrat ed exposure to hazardous machi nery
and unprotected heights, and nust work in a tenperature-controlled
environment, and was limted to performng sinple tasks only.

(Ld.)
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The ALJ concluded that plaintiff was capable of
performng her past relevant work as a cashier and server at
parties, and was not under a disability as such is defined in the

Act. (Tr. 15-16).

| V. Discussion
To be eligible for Social Security Disability Insurance
Benefits and Suppl enmental Security Inconme under the Social Security

Act, plaintiff nust prove that she is disabled. Pearsall v.

Massanari, 274 F.3d 1211, 1217 (8th G r. 2001); Baker v. Secretary

of Health & Human Servs., 955 F.2d 552, 555 (8th Cr. 1992). The

Social Security Act defines disability as the “inability to engage
in any substantial gainful activity by reason of any nedically
det er m nabl e physi cal or nental inpairnment which can be expected to
result in death or which has |l asted or can be expected to | ast for
a continuous period of not less than 12 nonths.” 42 U S. C. 88§
423(d) (1) (A), 1382c(a)(3)(A). An individual wll be declared
disabled “only if [her] physical or nental inpairnent or
i npai rments are of such severity that [she] is not only unable to
do [her] previous work but <cannot, considering [her] age,
education, and work experience, engage in any other kind of
substantial gainful work which exists in the national econony.” 42
U . S.C. 88 423(d)(2)(A), 1382c(a)(3)(B)

To determine whether a claimant is disabled, the
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Comm ssi oner engages in a five-step evaluation process. See 20

C.F.R 88 404.1520, 416.920; Bowen v. Yuckert, 482 U.S. 137, 140-42

(1987). The Comm ssioner begins by deciding whet her the cl ai mant
is engaged in substantial gainful activity. If the claimant is
wor ki ng, disability benefits are denied. Next, the Comm ssioner
decides whether the claimant has a “severe” inpairnment or
conbi nati on of inpairnments, neaning that which significantly limts
her ability to do basic work activities. If the claimant’s
inpairnment(s) is not severe, then she is not disabled. The
Commi ssi oner then det erm nes whet her claimant’ s i npai rnment (s) neets
or is equal to one of the inpairnents listed in 20 C.F. R, Subpart
P, Appendix 1. |If claimant’s inpairnent(s) is equivalent to one of
the listed inpairnments, she is conclusively disabled. At the
fourth step, the Comm ssioner establishes whether the claimant can
perform her past relevant work. If so, the claimant is not
di sabled. Finally, the Comm ssioner evaluates various factors to
determ ne whether the claimant is capable of perform ng any other
work in the econony. |If not, the claimnt is declared disabl ed and
becones entitled to disability benefits.

The decision of the Conm ssioner nust be affirmed if it
i's supported by substantial evidence on the record as a whole. 42

U.S.C. 8 405(g); Richardson v. Perales, 402 U.S. 389, 401 (1971);

Estes v. Barnhart, 275 F.3d 722, 724 (8th Cr. 2002). Substanti al

evidence i s | ess than a preponderance, but enough that a reasonabl e

person woul d find adequate to support the conclusion. Johnson v.
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Apfel, 240 F.3d 1145, 1147 (8th Cr. 2001). This “substanti al
evi dence test,” however, is “nore than a nere search of the record

for evidence supporting the Comm ssioner’s findings.” Colenan v.

Astrue, 498 F. 3d 767, 770 (8th Cr. 2007) (internal quotation marks
and citation omtted). *“Substantial evidence on the record as a
whole ... requires a nore scrutinizing analysis.” 1d. (interna
guotation marks and citations omtted).

To determ ne whether the Conmm ssioner’s decision is
supported by substantial evidence on the record as a whole, the
Court mnust review the entire admnistrative record and consi der

1. The ALJ's credibility findings.

2. The plaintiff’s vocational factors.

3. The nedical evidence from treating and
consul ti ng physi ci ans.

4. The plaintiff’s subjective conplaints
relating to exertional and non-exertional
activities and inpairnents.

5. Any corroboration by third parties of the
plaintiff’s inpairnents.

6. The testinony of vocational experts, when
required, which 1is based upon a proper
hypot hetical question which sets forth the
claimant’ s i npairnment.

Stewart v. Secretary of Health & Hunan Servs., 957 F.2d

581, 585-86 (8th Cr. 1992) (quoting Cruse v. Bowen, 867 F.2d 1183,

1184-85 (8th Cr. 1989)). The Court nust also consider any
evidence which fairly detracts from the Comm ssioner’s decision

Col eman, 498 F.3d at 770; Warburton v. Apfel, 188 F.3d 1047, 1050
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(8th Cir. 1999).

| f, however, after review, the court finds it possibleto
draw two inconsistent conclusions from the evidence, and one of
those conclusions represents the Conm ssioner’s decision, the

Conmi ssioner’s decision nust be affirned. Finch v. Astrue, 547

F.3d 933, 935 (8th Cir. 2008); see also Wikert v. Sullivan, 977

F.2d 1249, 1252 (8th Gr. 1992) (internal quotation marks and
citation omtted) (“[1]f there is substantial evidence on the
record as a whole, we nust affirmthe adm nistrative deci sion, even
if the record could al so have supported an opposite decision”).

Plaintiff clains that the ALJ erroneously failed to give
controlling weight to the opinion evidence of Dr. Liss, plaintiff’s
treating psychiatrist, arguing that the ALJ “sinply rejected” Dr.
Li ss’s opinion, and i nstead gave substantial weight to the opinion
of A Kresheck, a non-treating, non-exam ning nmedical consultant.
Noting that the formconpleted by A Kresheck includes neither the
consultant’s first name nor his or her credentials, plaintiff
guestions whether A Kresheck is an acceptable nedical source
Plaintiff also contends that the ALJ failed to fully and fairly
devel op the record, arguing that the ALJ found Dr. Liss’s opinions
concl usory, but sought no clarification. Plaintiff concludes that,
due to these errors, the ALJ's RFC is not supported by substanti al
evi dence on the record as a whol e.

Plaintiff also contends that the ALJ's decision is
i nconsi stent, inasnuch as he found plaintiff’s asthnma to be non-
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severe, but nonetheless determned that she nust work in a
tenperature-controlled environment. Finally, plaintiff argues that
the ALJ failed to describe the physical and nental denmands of her
past relevant work, and failed to relate her RFC to those denmands.

In response, the Comm ssioner contends that the ALJ
properly discredited plaintiff’s subjective conplaints, and al so
properly discredited the opinions of Dr. Liss, inasnuch as Dr. Liss
failed to note the nedically acceptable clinical or [|aboratory
di agnostic techni ques supporting his conclusions, and failed to
share what observations of plaintiff supported his opinions. The
Comm ssioner further suggests that Dr. Liss’'s opinions were
inconsistent with other nedical information in the record,
including the observations of Drs. Tracy, Johans, and Schm dt. 3
The Conm ssioner also contends that the ALJ was under no duty to
re-contact Dr. Liss, inasnuch as Dr. Liss’'s opinions are detailed
and related to the Act’s disability standard. The Comm ssi oner
al so contends that the ALJ properly determ ned that plaintiff could
performher past rel evant work, inasnmuch as he outlined plaintiff’s
physi cal and nental limtations, and solicited VE testinony on the
subj ect .

For the follow ng reasons, the Comm ssioner’s decision

%6The Conmmi ssioner al so notes that the Psychiatric Review Techni que form
and the Mental Residual Functional Capacity Assessment were conpleted by “Aine
Kresheck, M D., a psychologist,” and that these opinions supported the ALJ' s
determ nation of plaintiff’s RFC. (Docket No. 22 at 19). The Conm ssi oner
does not, however, indicate what information fromthe adm nistrative
transcript supports the conclusion that A Kresheck has a nedical degree
and/ or is a psychol ogi st.
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should be reversed, and this cause should be renmanded to the

Comm ssi oner for further proceedi ngs.

A. Credibility Determn nation

Al t hough plaintiff herein does not directly chall enge t he
ALJ’ s analysis of plaintiff’'s credibility, she does challenge the
RFC determ nation, and the undersigned will therefore exam ne the

ALJ' s credibility determ nation. See Tellez v. Barnhart, 403 F. 3d

953, 957 (8th Cr. 2005) (it is clearly established that, before
determining a claimant’s RFC, the ALJ nust first evaluate the
claimant’s credibility).

The Eighth Grcuit has recognized that, due to the
subj ective nature of physical synptons, and the absence of any
reliable technique for their neasurenent, it is difficult to prove,
di sprove or quantify their existence and/or overall effect.

Pol aski v. Heckler, 739 F.2d 1320, 1321-22 (8th Cr. 1984). I n

Pol aski, the Eighth Grcuit addressed this difficulty and set forth
the foll owi ng standard:

The absence of an objective nedical basis
whi ch supports the degree of severity of
subj ective conplaints alleged is just one
factor to be considered in evaluating the
credibility of the testinony and conpl aints.
The adj udi cator nust give full consideration
to all of the evidence presented relating to
subj ective conpl ai nts, i ncl udi ng t he
claimant’ s prior work record, and observations
by third parties and treating and exam ning
physicians relating to such matters as: (1)
the claimant’s daily activities; (2) the
duration, frequency and intensity of the pain;
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(3) precipitating and aggravating factors; (4)
dosage, effectiveness and side effects of
medi cation; (5) functional restrictions.

Id. at 1322.

Al t hough the ALJ may not accept or reject the claimant’s
subj ective conplaints based sol ely upon personal observations, he
may di scount such conplaints if there are inconsistencies in the
evidence as a whole. 1d. The “crucial question” is not whether
the claimnt experiences synptons, but whether her credible

subj ective conplaints prevent her fromworking. Gegg v. Barnhart,

354 F.3d 710, 713-14 (8th Cr. 2003). The foregoing Pol aski
factors are to be considered in addition to the objective nedical

evi dence of record. See Baldwin v. Barnhart, 349 F.3d 549, 558

(8th Cir. 2003). Wen an ALJ considers the Pol aski factors and
discredits a claimant’ s subjective conplaints for a good reason

t hat deci si on shoul d be uphel d. Hogan v. Apfel, 239 F. 3d 958, 962

(8th Cir. 2001). The credibility of a claimant’s subjective
testinmony is primarily for the ALJ, not this Court, to decide, and
this Court considers with deference the ALJ's decision on the
subject. Tellez, 403 F.3d at 957.

Indiscrediting plaintiff’s allegations of pain and ot her
synptoms precluding all work, the ALJ cited 20 C F. R 88 404. 1529
and 416.929, the Regulations corresponding with the Polask
decision and credibility determ nation, and discussed plaintiff’s

hearing testinony and the nedical evidence in the record. (Tr.
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10). The ALJ then wrote that the objective nedical findings fail ed
to provide “strong support” for plaintiff’s allegations of
di sabling synptons and limtations, and that plaintiff’s subjective
conplaints were “so severe as to appear inplausible.” (Tr. 14).
Revi ew of the nmedi cal evidence of record, however, fails to support
the ALJ's credibility determ nation.

The ALJ in this case appeared to pl ace great significance
on the lack of objective nedical evidence to support plaintiff’s
al | egations of pain and other synptons precluding all work. Wile
the ALJ was correct in noting that plaintiff’s objective testing
revealed mnimal findings, and while the undersigned recogni zes
that an ALJ may perm ssibly consider the fact that there is no
medi cal evidence to support a plaintiff’s subjective conplaints,
the | ack of objective evidence alone is insufficient to support an
adverse credibility determ nation. Polaski, 739 F.2d 1322 (ALJ may
not rely solely upon the |ack of objective nedical evidence in
discrediting a claimant’s subjective conplaints). Under the facts
of the case at bar, substantial evidence does not support the
wei ght the ALJ pl aced upon the | ack of objective nedical evidence.
Plaintiff was repeatedly di agnosed with fibronyal gi a, and no doct or
ever suggested that plaintiff was malingering or magnifying her
synptons. "Fibronyalgia is an elusive diagnosis; ‘[i]ts cause or
causes are unknown, there’s no cure, and, of greatest inportance to

disability law, its synptons are entirely subjective. Tilley v.

Astrue, 580 F.3d 675, 681 (8th Gr. 2009) (quoting Sarchet v.
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Chater, 78 F.3d 305, 306 (7th Cr. 1996)).

Review of the record reveals that plaintiff’s hearing
testinmony regardi ng her synptons and limtations is consistent with
the conpl aints and synptons she reported to Drs. Ross, Johans, and
Schmdt on the nmnultiple occasions she saw them for nedical
treatnent, none of whom ever suggested that plaintiff my be
mal i ngeri ng or exaggerating her synptons. Plaintiff’'s testinony is
al so consistent wwth the pain and other synptons which have been
recogni zed in cases involving claimnts who have been diagnosed
with fibronyal gia. Tilley, 580 F.3d at 681 (noting that
fibromyalgia’s characteristics include chronic and w despread
aching and stiffness, involving particularly the neck, shoul ders,
back and hips, which is aggravated by the use of those nuscles);

Brosnahan v. Barnhart, 336 F.3d 671, 678 (8th Cr. 2003) (citing

Kelley v. Callahan, 133 F.3d 583, 589 (8th Cdr. 1998))

(“fibronyal gia can be di sabling because of its potential for sleep

derangenent and resulting daytine fatigue and pain’); see also

Loving v. Departnent of Health & Human Servs., 16 F.3d 967, 970

(8th Cr. 1994) (recognizing that pain itself may be disabling).
It therefore cannot be said that substantial evidence supports the
ALJ’ s reliance upon the | ack of objective nedical evidence, or his
observation that plaintiff’s conplaints were so severe as to be
incredible, in discrediting plaintiff’s allegations of disabling
synpt ons.

The ALJ also discredited plaintiff's allegations of
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di sabling synmptons because she had received only routine and/or
conservative care; her condition had not required surgery; and
t here was no evi dence of enmer gency room treatnent,
hospitalizations, or injections for painrelief. (Tr. 14). Wile
an ALJ is generally entitled to consider the conservative nature of
a claimant’s nedical treatnent in assessing a claimnt’s
credibility, under the facts of the case at bar, it cannot be said
that substantial evidence supports the ALJ' s decision to do so
here. The record in this case reflects nunerous doctor’s visits,
and also reflects that plaintiff was repeatedly diagnosed wth
fi bronyal gi a. No physician ever recomended surgery, and Dr.
Schm dt specifically opined that injections were not indicated for
fibromyal gia. Furthernore, there is no nedical evidence suggesting
that plaintiff has not been pursuing a valid course of treatnent.

Bowran v. Barnhart, 310 F.3d 1080, 1084 (8th G r. 2002) (The ALJ

erred in considering that plaintiff had been treated nedically, not
surgically, when no nedical evidence indicated that surgery would
help the claimant’s condition, and when no nedical evidence
suggested that the claimant had not been pursuing a valid course of
treatnment). In addition, the Eighth Crcuit has recognized that
t he Aneri can Col | ege of Rheumat ol ogy does not recomrend surgery for
fi bronyal gi a. Brosnahan, 336 F.3d at 677 (ALJ erred in
discrediting plaintiff by considering, in part, that she had only
conservative treatnent and that surgery was not i ndi cated, inasmuch
as “the ACR does not recommend surgery for fibronyalgia.”)
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The ALJ also determned that plaintiff’'s testinony
concerning the limted nature of her daily activities could not be
objectively verified within any reasonable degree of certainty.
The ALJ noted that, even if plaintiff’s activities were as limted
as she alleged, such limtations were difficult to attribute to her
medi cal condition, given the “rel atively weak nedi cal evi dence” and
other factors. (Tr. 14). If by “weak” the ALJ was referring to
the lack of significant findings from objective testing, as
expl ai ned above, substantial evidence does not support such a

concl usi on. See Tilley, 580 F.3d at 681 (recognizing that the

synptons of fibronyalgia are entirely subjective).

The undersigned al so notes that the ALJ, in the context
of discrediting plaintiff’'s testinony that her daily activities
were very limted, noted that plaintiff attended school, and was
within a fewcredit hours of earning a degree in psychology. (Tr.
14). The ALJ wote that plaintiff did well in school, and
obvi ously had the physical ability to attend cl ass, and t he nent al
capacity to focus on her coursework. (ILd.) The ALJ failed,
however, to address those portions of the record indicating that
plaintiff was enrolled in college on a part-tine basis; that she
received significant accommodations from her university’'s
disability office; that she had spent many years pursuing a degree
that nost people conplete in four years. Wiile plaintiff did
testify that she planned to graduate and to pursue a second degree
in Spanish, and while Dr. Liss noted that plaintiff had earned
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grades of “A” in all of her classes, plaintiff was not enrolled on
a full-tinme basis, and also testified that she received services
from her university's Disability O fice. (Tr. 26). I n her un-
refuted testinmony, which is not challenged by the Comm ssioner

plaintiff described receiving fromthe Disability Ofice “a great
deal of accommodat i ons, including excused absences and
accomodations that the nature of enploynment would not, would not
allow” (l1d.) Plaintiff explained that she m ssed a | ot of class;
t hat her papers were accepted | ate on many occasi ons; and that she
was all owed to take her exam nations outside of the classroomaway
from everyone el se because of her concentration and focus issues.
(Tr. 26-27). VWiile the ALJ was correct in noting plaintiff’s
col | ege attendance and good academ c perfornmance, he failed to take
into account the significant accommodations that plaintiff
testified allowed such performance, and, likewise, failed to
addr ess whet her she woul d be able to function on a full-tinme basis
outside such a structured setting. The fact that plaintiff was
able to function well in a structured setting on a part-tine basis
does not permt the conclusion that she is able to engage in

substantial gainful activity. See Thonpson v. Schwei ker, 665 F. 2d

936, 939-40 (9th CGr. 1982) (claimant’s past performance in
sheltered work activity did not establish that he had the RFC to
perform substantial gainful activity. “An individual who can do
limted work is not automatically denied benefits, unless the
Secretary shows he is capable of increased use of his work skills
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or abilities.”)

The ALJ also wote that he was considering plaintiff’s
work history to be a “neutral” factor because, while plaintiff
wor ked regularly, she earned little. The ALJ did not, however,
make any effort to determine why plaintiff’s earnings were | ow, and
t he undersi gned notes that plaintiff’s work history indicates that
she worked in jobs that typically pay little. Wt hout further
analysis, it cannot be said that the ALJ adequately devel oped or

properly considered plaintiff’s work history. See Salts wv.

Sullivan, 958 F.2d 840, 845 (8th Gr. 1995) (citations omtted)
(absent analysis regarding why claimant’s earnings were so |ow,
ALJ’ s observation that plaintiff earned little did not constitute
subst anti al evidence to support his adverse «credibility
determ nation).

Wiile it was permssible for the ALJ to consider

plaintiff’s demeanor during the hearing, Smth v. Shalala, 987 F. 2d

1371, 1375 (8th Gr. 1993) (“The ALJ’ s personal observations of the
claimant’ s deneanor during the hearing is conpletely proper in
making credibility determnations”), because of the errors
di scussed above, it cannot be said that substantial evidence on the
record as a whole supports the ALJ' s adverse credibility
determ nati on. On remand, the Conm ssioner should consider

plaintiff’s subjective conplaints in a nanner consistent wth
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Pol aski, and with this opinion.?

B. The Opi nion Evidence of Dr. Liss

Next, plaintiff argues that the ALJ erroneously failed to
give controlling weight to the opinions Dr. Liss expressed in his
two Mental Residual Functional Capacity Assessnents, and also
argues that the ALJ should have re-contacted Dr. Liss. I n
response, the Comm ssioner contends that the ALJ properly gave
| ess-than-controlling weight to Dr. Liss’'s opinions. For the
foll ow ng reasons, plaintiff’s argunents are well-taken.

It is the province of the ALJ to resolve any conflicts
anong the various treating and consulting physicians, and the ALJ
may reject the opinion of a treating physician if it 1is
inconsistent wwth the record as a whol e. Pearsall, 274 F.3d at
1219. Factors relevant to the ALJ’ s consi deration of the weight to
give a treating physician’s opinioninclude the |l ength, nature, and
extent of the treatnent relationship; whether the opinions are
consistent with other evidence in the record; and whether the
physician is a specialist. 20 CF.R 88 404.1527(d), 416.927(d);

see also Tilley, 580 F.3d at 679 (citations omtted) (A treating

’On remand, the Conm ssioner should ensure that the record contains
some nedi cal evidence supporting the determnation of plaintiff’s RFC. 1In
this case, the ALJ’s RFC determ nation tracks the RFC assessnment of W Maple,
a DDS counselor. Wiile the ALJ properly noted that W Maple was not an
accept abl e nmedi cal source and that her opinion was not entitled to substanti al
wei ght, his RFC determination is very simlar to her assessnent. This
observation is especially significant in light of the fact that the ALJ wote
that he considered the nedical evidence of record to be weak, and in Iight of
the fact that his credibility determination is flawed.
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physician’s opinion is given controlling weight if it is well-
supported by nedically acceptable clinical and | aboratory
di agnostic techniques, and is not inconsistent with the bal ance of
the nmedical information in the record).

In discounting Dr. Liss’s opinions, the ALJ wote:

Al t hough the opinions of a treating physician
may be entitled to substantial weight, such an
opinion is not conclusive and nust be
supported by nedically acceptable clinical or
di agnostic data. Dr [sic] Liss, while
supportive of the <claimant’s disability,
apparently relied heavily on the subjective
report of synptons and |limtations provided by
the claimant, and seened to accept as true
nost, if not all, of what the clainmant
reported. Nevert hel ess, as expl ai ned
el sewhere in this decision, there exist good
reasons for questioning the reliability of the
claimant’s subjective conplaints. The
opinions expressed by Dr. Liss are quite
conclusory, and they are not supported by his
treatnent notes or the | ongitudinal evidence.
He has provided very little explanation of the
evidence relied upon in formng his opinions.
The record does not contain any opinions from
treating or exam ning physicians, other than
Dr. Liss, indicating that the claimant is
di sabled or has limtations greater than those
determned in this decision.

(Tr. 13).

As far as the record discloses, it does not appear that
the ALJ properly considered the substantial duration and extent of
plaintiff’s treatnment relationship with Dr. Liss. Dr. Liss
i ndi cated that he had seen plaintiff three to four tinmes per year
since 1996, and his treatnent notes indicate that he consistently
prescri bed numerous nedi cations for her. In addition, it cannot be
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said that the opinions Dr. Liss expressed in his RFC Questionnaires
are inconsistent with his treatnent notes, inasnuch as those
Questionnaires indicate serious |limtations, and his treatnent
notes docunent frequent visits, relatively serious diagnoses, and
consi stently-prescribed nedications. Nor can it be said that Dr.
Liss’s opinions, or his treatnment notes, are inconsistent with the
bal ance of the nedical evidence of record. Plaintiff consistently
sought nedi cal treatnent fromnunerous nedi cal treatnment providers,
and was repeatedly diagnosed with fibronyalgia and prescribed
medi cations. Dr. Johans noted that fibronyalgia was |inked with
depression that could be very severe, (Tr. 375), an observation
consi st ent with Dr. Liss’s observation that plaintiff’s
fi bronyal gia and her depression were |inked. (Tr. 401). I n
addition, plaintiff was observed by other treatnent providers to be
anxi ous. Dr. Johans noted that plaintiff constantly wung her
hands and appeared anxious and jittery, and al so that she appeared
to be unable to find a posture that relieved her disconfort. (Tr.
373.) Dr. Tracy noted that plaintiff was mldly anxious. (Tr.
182). Also notable is the fact that Dr. Liss was plaintiff’s only
treating psychiatrist. It cannot be said that Dr. Liss’ s opinions
were so inconsistent with the other nedical information in the
record as to be incredible.

Furthernore, as quoted above, in discounting Dr. Liss’s
opi nions, the ALJ also wote that Dr. Liss appeared to have “relied
heavily” upon plaintiff’s subjective conplaints, and appeared to
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have wholly accepted them despite the fact that, “as explained
el sewhere in this decision, there exist good reasons for
guestioning the reliability of the claimant’s subjective
conplaints.” (Tr. 13). As discussed above, however, substanti al
evi dence does not support the ALJ's credibility determ nation, and
it therefore cannot be said that Dr. Liss’s apparent reliance upon
plaintiff’s subjective conpl aints was a good reason to di scount Dr.
Li ss’ s opi ni ons. Finally, the ALJ wote that no other doctor
indicated that plaintiff was disabled or had limtations greater
than those the ALJ determ ned existed. The undersi gned notes,
however, with the exception of Dr. Schm dt (whose June 9, 2006 note
indicated that plaintiff asked to speak to hi mregarding a | eave of
absence, and Dr. Schm dt responded that he did not do disability
ratings, (Tr. 364)), it does not appear that any other treating
physi ci an was asked to provide such an opinion, and the absence of

such other opinions is therefore of no consequence. See Smth v.

Barnhart, 435 F.3d 926, 930 (8th Cr. 2006).

Plaintiff also argues that the ALJ erred in failing to
re-contact Dr. Liss. The undersi gned agrees. Soci al security
heari ngs are non-adversarial, and it is the ALJ' s responsibility to
“devel op the record fairly and fully, independent of the claimnt’s

burden to press his case.” Snead v. Barnhart, 360 F.3d 834, 838

(8th Cir. 2004). The Regul ations provide that an ALJ should, in
some circunstances, re-contact a treating physician to seek
clarification regarding his or her opinions. 20 CF.R 88
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404.1512(e); 416.912(e).

| ndeed, Dr . Liss’s Resi dual Funct i onal Capacity
Questionnaires failed to indicate the basis supporting his
opinions, and his treatnent notes are cursory at best, as the ALJ
and the Comm ssioner noted. However, wunder the circunstances
presented here, the ALJ should have re-contacted Dr. Liss and
sought additional evidence and/or clarificationregarding the basis
or bases upon which his opinions rested. Wi | e the undersigned
recogni zes that an ALJ is not required to re-contact a treating
physi cian when he or she is able to determine from the record
whet her a claimant is disabled, the case at bar does not present
such a situation. As noted above, Dr. Liss had treated plaintiff
on a regul ar basis for over ten years, and had routinely prescribed
medi cati on. It defies logic to assune that Dr. Liss would have
treated plaintiff for this length of tinme, and woul d have routinely
prescribed significant medi cation for her, W thout first
determining the mnmedical <criteria warranting such treatnent.
Furthernore, it cannot be said that Dr. Liss’s opinions were
necessarily inconsistent with his treatnent notes. If the ALJ
believed that Dr. Liss failed to explain his reasoning, under the
ci rcunst ances of the case at bar, he should have re-contacted Dr.

Li ss to seek such explanation. See O Donnell v. Barnhart, 318 F. 3d

811, 818 (8th Cr. 2003) (ALJ erred by failing to recontact
neurol ogi st who had treated the claimnt for over five years and
had prescribed powerful nedication and referred the claimant to
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specialists, noting that if the ALJ believed that the doctor’s
notes were of no value, given the extensive treatnent history in
t he case, the ALJ shoul d have contacted the doctor for additional
evi dence or clarification).

The ALJ' s errors concerning Dr. Liss are magnified by the
fact that, instead of developing the record by seeking further
evi dence and/or clarification fromDr. Liss, the ALJ in this case
instead relied on the report of non-exam ni ng agency consul tant A
Kresheck, who offered the only opinions in this matter inconsistent
with those of the treating psychiatrist. |Indeed, in his opinion,
the ALJ wote that A Kresheck’s opinions were “entitled to
substantial weight.” (Tr. 14). The opinions of doctors who have
not exam ned the claimant ordinarily do not constitute substanti al

evi dence on the record as a whole. Nevland v. Apfel, 204 F. 3d 853,

858 (8th Cr. 2000).

Also problematic with the ALJ' s reliance upon A
Kresheck’s opinion is the lack of any information in the
adm nistrative transcript regarding A Kresheck’s identity or
credentials. The ALJ identifies A Kresheck as “Aine Kresheck, a
psychol ogi st,” and refers to A Kresheck usi ng mascul i ne pronouns.
(Tr. 13). In his brief, the Comm ssioner identifies A Kresheck as
“Ai ne Kresheck, M D., a psychol ogist,” and uses fem ni ne pronouns.
(Docket No. 22 at 19). In the Psychiatric Review Technique form
and in the Mental Residual Functional Capacity Assessnent form A
Kresheck failed to indicate his or her first name or credentials,
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and neither the ALJ nor the Comm ssioner cite any evidence fromthe
adm nistrative transcript supporting the conclusion that A
Kresheck has a nedical degree and is a psychiatrist, or has a Ph.D.
and i s a psychol ogi st, or has sone other credentials qualifying him
or her as an acceptabl e nedical source. I n deciding whether to
uphold or remand the ALJ' s decision, this Court nmust look to the
pl eadi ngs and the transcript of the record. See 42 U.S.C. § 405(9)
(“The Court shall have power to enter, upon the pleadings and
transcript of the record, a judgnent affirmng, nodifying, or
reversing” the Conm ssioner’s decision). Because A. Kresheck’s
name and nedi cal credentials are not apparent fromthe record, the
under si gned cannot say with sufficient certainty that A Kresheck
is an acceptabl e nedi cal source.

The wundersigned therefore finds that the ALJ gave
insufficient reasons for discounting Dr. Liss’'s opinions, and
failed to fulfil his duty to ensure a fully and fairly devel oped
record by failing to re-contact Dr. Liss to seek additional
evi dence and/or clarification regardi ng what evi dence supported his
opinions. Furthernore, the opinions of A Kresheck do not anount
to substantial evidence on the record as a whole to support the
ALJ’ s RFC determ nation, both because A Kresheck never exam ned
plaintiff, and because the record does not support the conclusion
that A Kresheck is an acceptable nedical source. Remand is
therefore required to allow the Conm ssioner to address these
I Ssues.
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C. Al l eged I nconsi stencies in the Hearing Decision

Plaintiff next contends that the ALJ' s decision was
i nconsi stent because the ALJ determ ned that plaintiff’s asthma was
non-severe, but nonet hel ess determ ned that plaintiff nust work in
a tenperature-controlled environnent. Plaintiff asserts that
asthma is the only one of her inpairnments that woul d require such
an environnent, and if the ALJ believed plaintiff should work in a
tenperature-controll ed environnent, he “al so nust believe asthmais
a severe inpairnment.” (Docket No. 17 at 14).

Plaintiff offers no argunent or citation to the record
supporting the conclusion that her asthma was indeed severe, and
review of the record reveal s none. Instead, plaintiff argues only
that the ALJ nust have believed that her asthma was severe if he
opined that plaintiff should work in a tenperature-controlled
environment. As plaintiff raises it, this claimanounts to nere
speculation. On this issue as plaintiff raises it, her claimis

deni ed.

D. Physi cal and Mental Denands of Past Rel evant Wrk

Finally, plaintiff argues that substantial evidence does
not support the ALJ's determ nation that she could return to her
past rel evant work, because the ALJ did not relate her RFC to the
physi cal and nental demands of her past relevant work. However,
because the undersi gned has determ ned that the ALJ's credibility
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and RFC det erm nati ons are not supported by substantial evidence on
the record as a whole, it is unnecessary to determ ne whether the
ALJ properly related the RFC he determned to the physical and
ment al demands of plaintiff’s past relevant work. Upon remand, it
will be for the ALJ in the first instance to do so, after properly

assessing plaintiff’s credibility and RFC.

Therefore, for all of the foregoing reasons, upon the
clainms that plaintiff raises,

IT IS HEREBY ORDERED that the decision of the
Comm ssioner is reversed, and this cause is remanded for further

consi deration consistent with this opinion.
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Frederi ck R Buckl es
UNI TED STATES MAG STRATE JUDGE

Dated this 15th day of July, 2010.

-61-



