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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JOHN VAN ORDEN, et al., )
Plaintiffs, ))
V. ; Case No. 4:09CV00971 AGF
KEITH SCHAFER, et al., ))
Defendants. : )

MEMORANDUM AND ORDER

This matter is before the Court on Dafieant George Lombardi’s motion (Doc. No.
347) for summary judgment. Plaintiffs in thlokss action are civillgommitted residents of
Missouri’s Sex Offender Rehditation and Treatment Services (“SORTS”) facilities. They
assert claims against sevestdte officials representing the Missouri Department of Mental
Health (“DMH") and against Lombardi in hidfiwial capacity as Director of the Missouri
Department of Corrections (“DOC”). The @t bifurcated the trial into two phases:
liability and remedy. For the reasons settfdelow, Lombardi's motion for summary
judgment shall be granted in part, with respect to liability. However, the Court finds that
Lombardi is a necessary party to the remedy phase.

BACKGROUND

This class action raises claims und2rU.S.C. § 1983 and the Americans with
Disabilities Act (“ADA”), 42 U.S.C. 88 1210ét seq., challenging (1) the care and
treatment, or lack thereof, provided to miduals civilly committed to SORTS after being

declared sexually violent predators (“SVPs"ganMissouri’'s SVP statute, Mo. Rev. Stat. §
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632.480 et seq.; and (2) the state’s stayjutoheme requiring reimbursement from SORTS
residents for the cost of their allegedly iegdate care and treatment. Plaintiffs seek
several forms of declaratory and injunctiviaf including but not limited to, dismantling
and closing down SORTS, dadihg Missouri’'s SVP statute umastitutional as applied; and
permanently enjoining the $\/civil commitment proces#)cluding enjoining the
proceedings by which personsoabto be released from tieastody of DOC are detained
and evaluated for civil commitment to SORTSee Doc. No. 258.

On July 8, 2014, Plairits added Lombardi, solely inis official capacity, as a
Defendant with regard to all aspects of #sion. (Doc. Nos. 302 & 315.) This move
came after the other Defendarali, DMH officials (the “DMH Defendants”), claimed that
joinder of the DOC was necessaoyaccord any request for rdlgeeking to enjoin the civil
commitment of detainees to SORTS. Spealiy, the DMH Defendants argued that the
DOC plays a key role in thewsi commitment process underglsVP statute, in that the
DOC provides notice to the Missouri Attorn@&gneral when a person being released from
one of its facilities may meet the criteria of &P, and at least one representative of the
DOC must participate in a multidisciplinagam charged with providg an assessment to
the Attorney General regarding whethgresison meets the definition of an SV&ee Doc.

No. 293 at 14-15 (citing Mo. Rev. Stat. § 6823.1). As the DMH Defendants explained,
after receiving the multidisciplinary teandssessment, the Attorn&eneral may file a
petition with the probate court for the persodétention and evaluation, and if the court

determines that the person neettte definition of an SVP, must order the detention and

! Alternatively, Plainffs request that the Court ordére DMH to reform the care and

treatment provided to SIS residents in order to complyith constitutional standards.
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transport of the person to a sextacility in the custody of éaDMH—in this case, SORTS.
See Mo. Rev. Stat. § 632.484.1. Accordinglige DMH Defendants argued that any form of
relief seeking to enjoithe SVP civil commitmerprocess would need to involve the DOC.
Plaintiffs responded to this argument by addiombardi, in his official capacity as

Director of the DOC, as a Defendant in this case.

On December 19, 201the Court granted Plaintiffsthcontested motion to bifurcate
the trial in this case by first conducting &ltion the question of whether Defendants are
liable for the claims asserted Baintiffs, and if Plaintiffs pevail, then conducting a second
trial on the question of what relief @ppropriate. (Doc. No. 358.)

In his motion for summary judgment, Lombardi argues that neither he nor the DOC
has any involvement in the treatment of S@GREsidents or the reimbursement sought for
that treatment, which are the sole bases of Plaintiffs’ clainis.support of his assertion
that he is not involved in thections at issue in this case,nhoardi attaches the affidavit of
Matthew Sturm, who states that he has @geasknowledge that Lombardi has taken no
action, and is not responsible for, the treatnoériPlaintiffs or the reimbursement sought

from Plaintiffs. (Doc. No. 348-1.)

2 Lombardi initially alleged that Plaiff§’ claims against him were barred by qualified

immunity, but in his reply brief, Lombardioacedes that because Plaintiffs seek only
injunctive and declaratory relief, rather thamoney damages, quaéifl immunity does not
apply. Moreover, as this Court has athgdeld, qualified immuity does not apply to
governmental employees sued solelytheir official capacities, as hereSee VanHorn v.
Oelschlager, 502 F.3d 775, 778-79 (8th Cir. 2007).
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Plaintiffs do not dispute that only the DMKt the DOC, is currdly involved in the
treatment of SORTS residents and thimbeirsement sought for that treatm@rBut
Plaintiffs argue that the DORas “authority” under the SVP statute to provide treatment and
seek reimbursement, and that the DOC is algborized to entento “interagency
agreements” with the DMH for éhconfinement of SVPs andrfthe supervision of persons
conditionally released fra civil commitment. See Mo. Rev. Stat. 88 632.480(1) (defining
“agency with jurisdiction” uder the SVP statute as “tdepartment of correctiors the
department of mental health”) (emplsadded); 632.495.4 (authorizing contract
agreements between DMH and county jealsconfinement of SVPs); 632.505.2
(authorizing interagency agreementsa®men DMH and DOC for supervision of
conditionally released persons). Plaintiftsitend that this authority may implicate the
DOC in Plaintiffs’ claims. However, Plaintifisoncede they have rmwidence that the DOC
has actually entered into any interagency exgeent with the DMHor that the DOC has
ever exercised any authority to partedi@ in treatment or reimbursement.

Next, Plaintiffs argue that the DOC’s general involvemetténcivil commitment
process may also give riseltability. Plaintiffs note that the DOC is involved in the
initiation of the civil commitment process, frothe time of an innta’s release from DOC
custody to the time when thdtArney General determines whether to petition the court for

an SVP finding.

¥  Plaintiffs object to Sturm’s affidavit onéhground that it lackBundation establishing

Sturm’s personal knowledge of the facts contitigerein. However, Plaintiffs concede
that the DOC is not currently inwad in treatment or reimbursement.
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Finally, Plaintiffs argue that, accordingttte Defendants’ own arguments, Lombardi
IS a necessary party to aftbthe complete relief guested by Plaintiffs.

DISCUSSION

Federal Rule of Civil Procedure 56(appides that summary judgment shall be
entered “if the movant shows that there is no genuine dispute as to any material fact and the
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). “On a motion for
summary judgment, facts must aewed in the light most favorable to the nonmoving party
only if there is a genuine gpute as to those factsTorgerson v. City of Rochester, 643
F.3d 1031, 1042 (8th Cir021) (en banc) (citation omitted“The nonmovant must do
more than simply showhat there is some metaphysical dbas to the material facts, and
must come forward witkpecific facts showing that there is a genuine issue for trial.”
Briscoev. Cnty. of &. Louis, Mo., 690 F.3d 1004, 1011 (8th C2012) (citation omitted).

“[A] suit against a public employee in his or b#icial capacity is merely a suit
against the public employer.’Alexander v. Hedback, 718 F.3d 762,66 (8th Cir. 2013)

(citation omitted). Therefore, the real party itenest in Plaintiffs’ fficial capacity claims
against Lombardi is the DOC, not Lombardi individualee Richardson v. Berti, No.
4:12CV543CDP, 201%VL 2208078, at *3 (ED. Mo. May 28, 2014).

The first question in any case alleging lidyp of a public entity under § 1983 is
whether there is a “direct caldiak” between the entity’s aans, policies, or customs and
the alleged constitutional deprivatioAlexander, 718 F.3d at 766. In other words, the

DOC's liability under § 1983 is limited to those acts for which it is “actually responsible.

Richardson, 2014 WL 2208078, at *Zee also Nix v. Norman, 879 F.2d 429, 433 (8th Cir.



1989)(“To establish liabilityin an official-capacity suit undesection 1983, a plaintiff must
show either that the officialamed in the suit took an actiparsuant to an unconstitutional
governmental policy or custom, . . . or thator she possessed fiaathority over the
subject matter at issue and used ¢whority in an unconstitutional manner.”similarly, a
key question in an ADA clairagainst a public entity is whether the entity discriminated
against, excluded, or denied benefits to Plaintifiee 42 U.S.C. § 12132.

Plaintiffs concede that the DOC has angaged in any actiafirectly causing the
alleged constitutional and statuy violations in this cee regarding treatment and
reimbursement. Plaintiffs’ evidence thlaé DOC had “authority” to participate in
treatment and reimbursement, without evidethe¢ the DOC exercised this authority, is
insufficient to establish lidlity against the DOC undeiitber § 1983 or the ADA See Nix,
879 F.2d at 4332 U.S.C. § 12132.

Likewise, Plaintiffs’ evidence regardirige DOC'’s involvement in the initiation of
the civil commitment pros fails to give rise to liabilityPlaintiffs do not claim that the
process by which they are comradtto SORTS is unconstitutionaRather, they claim that
the treatment, or lack of treatment, receipest-commitment renders the SVP statute
unconstitutional as applied. Because Plstoncede that thBOC is not currently
involved in implementing the S¥ statute post-commitmentgih claims against Lombardi
fail as a matter of law. Therefore, theuCowill grant Lombardi summary judgment on
Plaintiffs’ claims withrespect to liability.

But, as Plaintiffs correctly note, Lomlolimay be a necessary party at the remedy

phase of the case. Under Federal Rul€ieil Procedure 19(a)(1)(A), a necessary party



includes a person in whose absence, “thatccannot accord complete relief among
existing parties.” FedR. Civ. P. 19(a)(1)(A)see also Spirit Lake Tribe v. North Dakota,

262 F.3d 732, 746-47 (8th CR001) (considering under Rule 19 whether “the district court
could . . . possibly craft an effective judgmentavor of the Tribe if the government would
not be bound by that judgmiedue to its non-joinder”)olis v. Webb, 931 F. Supp. 2d 936,
956-57 (N.D. Cal. 2012) (holding in the ERI®ANtext that even thugh an employee stock
ownership plan could ndie sued for breach of fiduciadyty, the plan may be joined in
order to obtain the complete relief sought).

The DMH Defendants have preusly argued to this Court that if Plaintiffs succeed
in proving liability, the Court camot accord the completelief sought by Plaintiffs,
including an injunction to stop the SVP ¢igommitment process, ithout joinder of the
DOC. Therefore, the Court will deny Lombardi’'s motion for sumymadgment to the
extent it relates to the remedy phase of this case.

CONCLUSION

For the reasons set forth above,

IT ISHEREBY ORDERED that Defendant George Lombardi’'s motion for
summary judgment ISRANTED in part, with respect to the lidlity phase of this case.
(Doc. No. 347.)

IT ISFURTHER ORDERED that Defendant George Lombardi shall remain a

party with respect to themeedy phase of this case.
AUDREYG. FLEISSIG { \
WUNITED STATES DISTRI

Dated this 11 day of March, 2015.



