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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JOHN VAN ORDEN, et al., )
Plaintiffs, ))
V. ; Case No. 4:09CV00971 AGF
JEFF STRINGER, et al., ) )
Defendants. : )

MEMORANDUM AND ORDER

This matter is before the Court upon reviefthe parties’ briefs, invited by the
Court, as to whether the Court shotddonsider its December 22, 2015 Amended
Memorandum Opinion on liabilit{‘Liability Opinion”) in light of the United States Court
of Appeals for the Eighth Circuit’s decisionkarsjens v. Piper845 F.3d 394 (8th Cir.
2017)" At the request of Plaintiffs, the Cotmeld oral argument on this issue on June 23,
2017.

In its Liability Opinion, the Court found that Missourts/il commitment statute for
sexually violent predators (“SVP Act”), M&ev. Stat. 88§ 632.480-632.525, was
unconstitutional as applied to the Missourip@eament of Mental Health’s (“DMH”") Sex
Offender Rehabilitation and Treatment8ees (“SORTS”) facilities. IKarsjens the

Eighth Circuit rejected a sutastially similar challenge tthe SVP civil commitment statute

! The Eighth Circit denied the plaintiffs’ petition for rehearing en ban&arsjenson

February 22, 2017, areh May 19, 2017, the plaintiffsléd a petition for writ of certiorari
in the United States Supreme Court.
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and treatment program in Minnesota. W4thme reluctance, in light of the extensive
proceedings to date, the Court finds tkatsjenscompels reconsideration of the Liability
Opinion and entry of judgment in favor of f2adants, as Defendants request in their brief.

BACKGROUND

The approximately 225 Plaintiffs in thetass action are civilly committed residents
of SORTS, who have been declared sexuabiient predators undeévissouri’'s SVP Act.
Plaintiffs filed suit under 42 U.S.C. 8§ 19&8)d named as Defendants various executives
and employees of SORTS and DilIH, solely in their officialcapacities. In their Fifth
Amended Complaint, Plaintiffasserted that the SVP Agtas unconstitutional as written
and as applied to SORTS, and that theb@rsement sought by the state from SORTS
residents was also unconstitutiofal.

On September 30, 2011, theu@t certified this case asclass action under Federal
Rule of Civil Procedure 23(b)(2). After extéresinformal and formal discovery, the Court,
on December 19, 2014, granteaiBtiffs’ uncontested motion tmifurcate the trial into two
phases: liability and remedy. ECF No. 358.e Qourt held an eighday bench trial on the
issue of liability only, begining on April 21, 2015.

The only claims remaining fdrial were that the SVP Act on its face and as applied
to SORTS, as well as the reimbursement sohglhe state from SORTS residents, violated

Plaintiffs’ substantive due process rights.thrir as-applied challenge to the SVP Act,

2 In this lawsuit, Plaintiffs did not eflenge their initial commitment. However, the

Court notes that on June 22017, the Supreme Court of Missouri reviewed the civil
commitment process under the SVP Act and heddt has previousjyhat the commitment
process is constitutionaMatter of Care & Treatment of Kirk v. Statdo. SC 95752, 2017
WL 2774419, at *2 (M. June 27, 2017).
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Plaintiffs claimed that (1) pacular modalities of treatmeiat SORTS were inadequate due
to staff and funding shortages, and (2 émtire SORTS treatment program was a sham
because, in its 16 years of operation, SORTbregther established the risk assessment and
release procedures contemplated by the SVPnctsuccessfully treated and released any
residents back into the commynfollowing such treatment.

In its Liability Opinion, the Court deniedlref on Plaintiffs’ facial challenge to the
SVP Act, Plaintiffs’ claim challenging the st&d reimbursement scheme, and Plaintiffs’ as-
applied challenge regardingetladequacy of SORTS’ treatment modalities. However, the
Court concluded that the SVP Act was unconstitutional as apoliBORTS with respect to
certain discrete aspects agkiassessment and release.

The first constitutional deficiency th&ourt found was the manner in which
Defendants conducted annuasassments of the mental ciimh of Plaintiffs, known as
“annual reviews.” The evidene trial showed that annuaviews were the primary tool
that the state courts used to evaluate whetloévilly committed person continued to satisfy
the statutory criteria for commitment. §KCourt concluded that SORTS officials
responsible for conducting annual reviews weseconsistently applying the correct legal
standard for evaluating Plaintiffissk level under the statutowgriteria. The Court held that
the improper application of the annual ewimechanism contributed to the continued
confinement of Plaintiffs beyond the &ntonstitutionally justified. ECF No. 5@t 53-54.

The second constitutional deficiency the Gdaund was with respect to the release
portion of the SORTS treatment program &mallack of any community reintegration

program. The Court concluded that Defamdastated goal of treating and safely



reintegrating Plaintiffs back ia the community wasbserved in theorlut not in practice,
and that the release portion of SORTS was a shiamat 54-55. In particular, the Court
found that SORTS undisputedly had residevite, because of theage and physical
infirmity or because of their treatment proggehad reduced their risk below the standard
required for commitment, but that Defendardssistently opposeitie release of such
residents and had not desidrany procedures for theasommunity reintegration.

The final constitutional defiency the Court found wasitlv respect to the release
procedures at SORTS. The Court concludedlttie Director of tt DMH had effectively
abdicated his statutory duty under Mo. Rev. Stat. 8 632.501, which provides that “[i]f the
director of the [DMH] determies that the person’s mentadirormality has so changed that
the person is not likely to commit aaif sexual violence if releaséthe director shall
authorize the person to petition the court for releas€tie Court found that the Director
had not authorized a single person committeder the SVP Act tpetition for conditional

release, and that Defendants were instealihstar blocking Direcbr authorization even

3 As explained in the Court’s LiabilitDpinion, the Missouri Supreme Court has

interpreted this language to permiitcommitment only if a person i9bthdangerousnd

has some mental illness or abnormality,” and to require release if a resident “can
demonstrate that he is no longer likely to commit sexually violent offenses, . . . regardless of
whether the reason he is no longer daoggis primarily mental or physicalflh re Care &
Treatment of Coffmar225 S.W.3d 439, 446 (Mo. 2007).

4 As explained in the Court’s Liability Opon, petitions filed without the Director’s
authorization are subject to heighteneguieements, including frivolity review. SeeMo.
Rev. Stat. 8 632.504 (“Upon receipt offiest or subsequenpetition from committed
persons without the director’'s approval, tbeurt shall endeavor whenever possible to
review the petition and determine if the petitisftbased on frivolous gunds and if so shall
deny the petition without a hearing.”). Moreoy# a petition filed without the Director’s
authorization has been foundlte frivolous or has been pieusly denied, the court must
deny any subsequepttition “unless the petition contaif&cts upon which a court could
find the condition of the petitioner had saalged that a hearing was warranteldl”
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when SORTS treatment providers and annuakreers concluded that a resident qualified
for conditional release.

In arriving at these conclusions, the Cdwetd that the standard of review for a
substantive due process challenge to civil commant statutes was not strict scrutiny, as
Plaintiffs advocated. Rathéhe Court applied the standaget forth by the United States
Supreme Court idackson v. Indianad06 U.S. 715, 738 (1972¥hich held that “[a]t the
least, due process requires that the natuwledaration of commitment bear some reasonable
relation to the purpose for whithe individual is committed.’Jackson v. Indiana406 U.S.
715, 738 (1972). Moreover, to the extent thitintiffs’ as-appliectlaim required a further
finding that the constitutionaiolation was conseince-shocking, as Defendants had argued,
the Court found that Defendant®nduct with respedb risk assessment and release as
described above did indeed shock tdonscience. ECF No. 501 at 57.

The Court held that Plaintiffs’ prayefar injunctive relief wth respect to the
constitutional violation found bghe Court would be addresseda second phase of trial,
the “Remedies Phase,” initially set for March 2016. However, beforteial was held in
the Remedies Phase, the parties jointly movesdayp all proceedings in order to engage in
settlement negotiations. Aftertexsive negotiations with thessistance of Retired United
States Magistrate Judge Mary Ann Medke proposed settlement was reached.

Approximately 175 of the 220f the class members (neathan 75% of the class),
including all of the class representativeljected to the proposed settlement and were
represented by appointed counsel. AlthoughGburt permitted class members to file

letters in support of the proposed settlemenly one class member did so. The objectors,



through appointed counsel, statedheir briefs and at a faiess hearing before this Court
that they understood that the proposed setld would eliminate the significant risk
associated with an appeal of this case,@mf/an adverse decision in the then-pending
appeal oKarsjens But the objectors nevertheless omabthe settlement because it did not
fully address the violations found in the Cosittiability Opinion. On November 23, 2016,
after careful consideration ofdlsettlement’s terms and objects thereto, the Court denied
the motion to approve the proged settlement. The Remedies Phase trial was thereafter
scheduled for June 12, 2017.

Meanwhile, on January 3, 2017, thelih Circuit issued its opinion Karsjens
The district court irkKarsjenshad found that the Minnesoté&vil commitment statute was
unconstitutional on its face and as applied] applied strict scrutiny to both types of
claims Karsjens v. Jesspi09 F. Supp. 3d 1139, 1166, 110 Minn. 2015). The district
court concluded that the statute was facially unconstitutional in a number of respects
primarily related to deficiencies in risk assment and release procedures, which the court
found authorized “proleged commitment, eveafter committed indivduals no longer pose
a danger to the public,” andesult[ed] in a punitive effectna application contrary to the
purpose of civil commitment.”ld. at 1168-70.

The district court irKarsjensalso concluded that theastite was unconstitutional as
applied to Minnesota’s treatment program (“OI%’) for reasons again largely related to
risk assessment and release, and which adsdtee in the plaintiffs “being confined to
MSOP beyond such a time as thether meet the statutory reduction in custody criteria or

no longer satisfy the constitutionaréishold for continued commitmentltl.at 1170.



In its findings of fact, the district couspecifically found that “MSOP knows that
there are Class Members who meet the reduationstody criteria or who no longer meet
the commitment criteria but who continue todoafined at the MSOP,” and that “[d]espite
its knowledge that individuals have mee ttriteria for releaseéhe MSOP has never
petitioned on behalf of a committedividual for full discharge.”ld. at 1164. The district
court then concluded thateiMinnesota statute was unconstitutional as applied for the
following reasons:

Defendants do not conduct periodig)dependent risk assessments or
otherwise evaluate whether an indwal continues to meet the initial
commitment criteria or the discharge crigerf an individual does not file a
petition; (2) those risk assessments tiate been performdthve not all been
performed in a constitutiohananner; (3) individuals have remained confined
at the MSOP even though they haveompleted treatmeénor sufficiently
reduced their risk; (4) discharge proaess are not working properly at the
MSOP; (5) although sectn 253D [of the Minnesota statute] expressly allows
the referral of committed individuals toskerestrictive alternies, this is not
occurring in practice because there arefinsant less restrictive alternatives
available for transfer and no less radivie alternatives available for initial
commitment; and (6) although treatmeh&s been made available, the
treatment program’s structure has beeninstitutional failure and there is no
meaningful relationship between the treatment program and an end to
indefinite detention.

Id.at 1173-74. As with the facial violatipthe district found that the as-applied
constitutional violation resulted in “a punitive efteand application contrary to the purpose
of civil commitment.” Id. at 1174. The district court tared injunctive relief to remedy
these deficiencies.

The Eighth Circuit reversed. bioing so, the Eighth Circuiirst held that the district
court applied the wrong standard of sarytio the plaintiffs'facial and as-applied

substantive due process clainkGarsjens 845 F.3d at 407. In p&cular, the Eighth Circuit



held that “[a]lthough the Supreme Court haarelaterized civil commitment as a significant
deprivation of liberty, it has never declaredttpersons who pose a significant danger to
themselves or others possess a fundamkgipeaty interest in freedom from physical
restraint.” Id. (citing Addington v. Texagl41 U.S. 418, 425 (1979) aRducha v.

Louisiang 504 U.S. 71, 116 (199ZJhomas, J., dissenting)).

The Eighth Cirait relied onJackson v. Indiana “reasonable relation” test, as did
this Court, and held that thegmer standard of scrutiny to bepdipd to the plaintiffs’ facial
due process challenge was wWieatthe statute “bears a ratibnalationship to a legitimate
government purpose.ld. at 407-08. The Eighth Circuibncluded that the Minnesota
statute, on its face, survived this highlyetential reasonable relationship revield. at
4009.

With respect to the as-applied challenge, Bighth Circuit heldhat the proper
standard was to require the plaintiffs to demonstiadetithat the state defendants’ conduct
was conscience-shockingndthat the state defendants atdd one or more fundamental
rights that are deeply root@uthis Nation’s history anttadition, and implicit in the
concept of ordered liberty, such that neithi@erty nor justice wou exist if they were
sacrificed.” Id. at 408 (quotindMoran v. Clarke 296 F.3d 638, 651 (8th Cir. 2002) (en
banc) (Bye, J., concurring amditing for a majority on thigssue)). To shock the
conscience, the Eighth Circuitldeghat “the alleged substantive due process violations must
involve conduct so sevdreso disproportionate to the nepresented, and so inspired by
malice or sadism rather than a merely careless or unwise excess of zeal that it amounted to a

brutal and inhumane abuseadafficial power literally shoking to the conscience.ld.



(citing Moran, 296 F.3d at 647 (quotinig re Scott Cty. Master Dockd72 F. Supp. 1152,
1166 (D. Minn. 1987)).

The Eighth Circuit hiel that the grounds upon which the district court relied in
finding an as-applied due press violation could not satisfy the conjunctive standard
applicable to such a claim. Accordinglyeti&ighth Circuit deniedelief on the as-applied
claim. Id. at 410-411.

In their briefs now before the Cduthe parties dispute the effécarsjenshas on this
Court’s finding of liability with respect t@laintiff’'s as-applied claim challenging risk-
assessment and reledsPlaintiffs assert thd€arsjenshas no effect on the Court’s Liability
Opinion because the Court found that Defents’ conduct was conscience-shocking.
Plaintiffs characterize the EighCircuit’s statement that @pplied substantive due process
claims require both violation of a fundamental libertgiterest and conscience-shocking
conduct as dicta. In any em, Plaintiffs argue thatarsjensdid not foreclose a finding that
“the use of lifetime, punitive detention” impéites a fundamental liltg interest. ECF No.
764 at 8-9.

At oral argument, Plaintiffs also insistedhttihe Court is free to disregard the Eighth
Circuit’s conclusion that the Minnesota defants’ conduct did noth®ck the conscience.
According to Plaintiffs, the ghth Circuit’s decision in thieespect was contrary to the
United States Supreme Court’s decision€aunty of Sacramento v. Lew&23 U.S. 833

(1998) and other cases, becauseBlghth Circuit appeared todarporate an intent-to-harm

> The parties agree thatarsjens does not affect the Court’'s denial of relief on

Plaintiffs’ remaining claims, includg Plaintiffs’ facial challenge.
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requirement into the shocks-the-consciestemdard, notwithstanding that the state
defendants had time to deliberadrior to taking action.

Defendants argue thK&rsjenscompels reconsideration tife Liability Opinion to
the extent it granted relief on Plaintiffs-applied claim. Defendants argue that under
Karsjens Plaintiffs’ as-applied claim is subject #éoconjunctive standard requiring conduct
that both violates a fundamental liberty ne&t and shocks the conscience. Defendants
contend that, like the Minnesota plaintiffsdarsjens,Plaintiffs here cannot satisfy the first
prong because “the Eighth Circuit held thatso@s committed pursuant to sexually-violent
predator statutes do not possefsr@amental liberty interest imeing free of confinement.”
ECF No. 765 at 14. Defendants insisted at argliment that, in light of this holding, even
if the state defendants dorued to confine civilly conmitted individuals whom the
defendants knew were no longer mentally illangerous, such conduct would not give rise
to a substantive due process violationtheg Defendants arguesljch civilly committed
individuals would have to seek relief in thatstcourts using the predures available under
the state civil commitment statube assert that such procedusss insufficient in terms of
procedural due process.

Defendants further argue that even if a fundamental libeetyast were at stake, the
Liability Opinion’s findings withrespect to risk-assessmentaelease “mirror closely the
putative deficiencies in the Minnesota praxq that the EightRircuit held to be
categorically insufficient to satistyre conscience-shocking testd. at 17-18. At oral
argument, Defendants maintained that thght Circuit’s holding with respect to the

shocks-the-conscience test @sistent with prior Eighth @uit precedent and is binding
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on this Court. For these reasons, Defendarrgge that the Court shld reconsider the
Liability Opinion and enter judgemt in favor of Defendants.

DISCUSSION

A “district court has the inherent powerreconsider and modify an interlocutory
order any time prior to the entry of judgmenK:C.1986 Ltd. P'ship v. Reade Mfg72
F.3d 1009, 1017 (8th €i2007). In particular, reconsidéicn may be justified in light of
an intervening developmeint the controlling law.See Westinghouse Elec. Co. v. United
StatesNo. 4:03CVv861 CDP,@9 WL 881605, at *4 (b. Mo. Mar. 30, 2009)see also
Conrod v. Davis120 F.3d 92, 95 (8th Cit997) (“Where the district court believes that an
earlier decision was reached in error, it maygivine decision to avoid later reversal.”)
(citation omitted).

The Court believes that reconsidera is required here in light ¢€arsjens The
Eighth Circuit clearly held @t “to maintain an as-applietle process challenge, the class
plaintiffs have the burden showing the state actors’temns were conscience-shockiagd
violate a fundamental liberty interestKarsjens 845 F.3d at 410 (emphasis addedjhe

Eighth Circuit further held thatlaims substantially simildo the ones alleged here do not

6 As Plaintiffs note, other circuits haappeared to treat the test as disjunctiSee,

e.g., Pittman v. Cuyalga Cty. Dep’t of Children & Family Serv$40 F.3d 716, 728 (6th
Cir. 2011) (“Substantive due process claims inayoosely divided into two categories: (1)
deprivations of a particular constitutiorrplarantee; and (2) aotis that ‘shock the
conscience.”)Seegmiller v. LaVerkin Cityp28 F.3d 762, 768 (10th Cir. 2008) (holding
that “the real issue in substantive due pssoceases [is]: whetherdlplaintiff suffered from
governmental action thaither (1) infringes upon a fundamental rigbt,(2) shocks the
conscience,” and that “the ‘shacthe conscience’ and ‘fundamental liberty’ tests are but
two separate approachesatmalyzing governmental aoh under the Fourteenth
Amendment”) (emphasis added).
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implicate a fundamentéiberty interest. Although thesholdings raise troubling questions
as to whether civil commitment statutes earr be challenged @s-applied substantive
due process grounds, they armeding on this Court. And they end the Court’s inquiry
because, according Karsjens without a fundamentéiberty interest, Plaintiffs’ as-applied
claim fails no matter how shockingetistate defendants’ conduct.

In any event, the Court canndistinguish Defendants’ condt with resgct to risk
assessment and release from thiedeict of the state defendantKiarsjens which the
Eighth Circuit definitively held was not carience-shocking. Applyg the standard used
by the Eighth Circuit irkarsjens’ the Court may have still hettat, at the least, continuing
to confine the aged and infirm who aredigputedly no longedangerous shocks the
conscience. BuKarsjensprecludes such a holding. Themng tthe district court found that
the state defendants continued to confineviddials known to no longer meet the criteria
for commitment, but according toeliighth Circuit, neither thisor any of the other actions
taken by the state defendants wasugh to shock the conscience.

The Supreme Court has held that “substantive process demands an exact analysis
of circumstances” before determining @ther conduct shocks the consciencewis 523
U.S. at 850. And as Plaintiffs correctly notelewis relied heavily upomy the Eighth
Circuit in Karsjens the Supreme Court distinguisheidcumstances in which “actual
deliberation is practical,” such as a “cudial prison situation,” from those in which

“decisions [are] necessarily made in haste, updessure, and frequenthjthout the luxury

! In finding Defendants’ amluct conscience-shocking its Liability Opinion, the

Court, undeiLewis 523 U.S. at 850, did not assume #tandard required malice or intent
to harm.
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of a second change,” such as &sqm riot or high-speed chaskl. at 852-53. The Supreme
Court held that, in the forer circumstance, “deliberate indifference can rise to a
constitutionally shocking levelywhereas in the latter, a “purgo® cause harm” is needed
to shock the consciencdd. at 852-53.

TheKarsjensopinion did not discuss this distition when determining that the
Minnesota defendants’ conduct with respect to risk assessment and release of civilly
committed individuals did nathock the consciencéd. at 411. Nevertheless, the opinion
“Is controlling until overruled by fte Eighth Circuit] en banby the Supreme Court, or by
Congress.”M.M. ex rel. L.R. v. Special Sch. Dist. Np512 F.3d 455, 45(8th Cir. 2008).

CONCLUSION

Accordingly,

IT ISHEREBY ORDERED that the Court's December 22, 2015 Amended
Memorandum Opinion (ECF No. 501)VACATED in part, to the extent that it granted
Plaintiffs’ claims in part, ad Plaintiffs’ claims are heredyENIED.

All claims against all pdies having been resolved, a separate Judgment shall

accompany this Memorandum and Order.

AUDREY G, FﬁlSélG f S
UNITED STATES DISTRICT JUDGE

Dated this 6th daof Juy, 2017.
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