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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

ST. CHARLES TOVER, | NC., )
)
Plaintiff, )
)
VS. ) Case No. 4:09Cv987-DJS
)
COUNTY OF FRANKLIN, M SSOURI , )
et al., )
)
Def endant s, )
)
VS. )
)
ROBERT KURTZ, et al ., )
)
| nt ervenors. )
ORDER

Now before the Court is intervenors’ notion for relief
fromjudgnent [Doc. #22]. The Court is satisfied that this matter
has been fully briefed and is ready for disposition.

FACTS AND PROCEDURAL HI STORY

St. Charles Tower, 1Inc. (“SCT”) is a conpany that
constructs cellular tel ecomuni cations towers. This case concerns
its desire to construct a tower in County of Franklin, M ssouri
(“County”) on property located within the Babl er Forest Subdi vi si on
on Top of the H Il Road. To construct the tower, SCT requires a
conditional use permt fromthe County and its zoning authorities.

In August, 2008, SCT filed an application with the
County’s Planning and Zoning Conm ssion. After several public
hearings, the Planning and Zoning Conm ssion denied SCT s

appl i cation. In March, 2009, SCT appealed that denial to the
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Franklin County Board of Zoni ng Adjustnent (“BZA’). After a public
hearing, the BZA affirmed the denial of SCT's application.

SCT subsequently filed the instant suit, Case No.
4: 09CVv987-DJS, on June 25, 2009. SCT sought a declaration fromthe
Court that the BZA's denial of its application for a conditional
use permt violated the Tel ecommuni cations Act of 1996 (“TCA"), 47
USC 8§ 332, et seq., or constitutional due process rights, a
mandatory injunction or wit of mandanus conpelling the County to
issue the permt, and other assorted relief. Doc. #1. In sum
SCT' s case sought to conpel the County and the BZA to grant it a
permt to allowit to build the conmrunications tower.

On Novenber 12, 2009, intervenors filed a notion to
i ntervene, seeking perm ssive intervention under Rule 24(b). Doc.
#16. The follow ng day, having reached a settlenent that would
grant the permt, SCT, the County, and the BZAfiled a joint notion
to approve a consent judgnent. Doc. #17. On Novenber 17, 2009,
the Court denied intervenors’ notion to intervene permssively,
finding it untinely, an undue delay to adjudication of the clains,
and defective for failure to submt a pleading indicating the claim
or defense for which intervention was sought. Doc. #20. |In that
order, the Court also granted the parties’ joint notion to approve
consent judgnent. Doc. #20. The Court sinultaneously entered the
consent judgnent requested by the parties, which required the
County to issue the conditional use permt to SCT. Doc. #21.

Two days after the Court entered the consent judgnent, on

Novenber 19, 2009, intervenors filed their notion to i ntervene as



of right, which the Kettenbachs later noved to join. Docs. #22,
25. Intervenors allege clains as intervening plaintiffs against
the County and the BZA challenging the decision to enter into the
consent decree with SCT and seeking to uphold the original denial
of the application.

On Novenber 20, 2009, the BZA issued a decision of record
finding that the conditional use permt should be granted to SCT.
In that decision, the conditional use permt was granted by the
Pl anni ng and Zoni ng Departnent, in accordance with the County’ s and
the BZA's settlenment with SCT.

On Decenber 8, 2009, intervenors filed a petition in the
Circuit Court of Franklin County, Mssouri, in Case No. 09AB-
CC00337, seeking a tenporary restraining order, prelimnary
i njunction, permanent injunction, and other relief designed to
prevent SCT from building the tower. On Decenber 21, 2009,
intervenors filed an anended petition in the state case and a
consent notion cancelling the hearing for the tenporary restraining
order. On January 7, 2010, SCT filed a notice of renoval of the
state case with the United States District Court for the Eastern
District of Mssouri, which gave rise to Case No. 4:10Cv22-DDN. On
January 19, 2010, SCT filed a notion to consolidate that case with
Case No. 4:09Cv987-DJS. On February 25, 2010, the Court granted
intervenors’ nmotion to intervene, denied the notion to consolidate
W t hout prejudice, and ordered further briefing on intervenors’
notion seeking relief from the consent judgnent. On April 23

2010, the Court ordered further briefing on intervenors’ notion.



DI SCUSSI ON

The i ssue currently before the Court i s whether to vacate
the Court’s judgnment and reopen this case for further proceedi ngs.
All of the original parties, SCT, the County, and the BZA, oppose
vacating the judgnent. Def endants admt that they lack a
meritorious defense to the action. Nevertheless, intervenors, in
essence, ask the Court to be allowed to take up the defense for the
unwi | | i ng defendants.

I ntervenors assert their notion pursuant to Rules 59(e)
and 60(b). Rule 59(e) notions serve “the limted function of
correcting manifest errors of law or fact or to present newy

di scovered evidence.” Metro. St. Louis Sewer Di st. V.

Mal | i nckrodt, Inc., 440 F.3d 930, 933 (8th Gr. 2006). A nanifest

error of law is the “wholesale disregard, msapplication, or

failure to recognize controlling precedent.” Qo v. Mtro. Life

Ins. Co., 224 F.3d 601, 606 (7th Cir. 2000). To prevail on a Rule
59(e) notion by presenting newly discovered evidence, the novant
must show that: (1) the evidence was di scovered after judgnent was
entered; (2) the novant exercised due diligence to discover the
evi dence before judgnent was entered; (3) the evidence is materi al
and not nerely cunul ative or inpeaching; and (4) reopening of the
case to consider the new evidence would probably produce a

different result. See Metro. St. Louis Sewer, 440 F.3d at 933.

Under Rule 60(b), a party nmay obtain relief from a judgnent by
show ng: (1) m stake, inadvertence, surprise, or excusabl e negl ect;

(2) newy discovered evidence; (3) fraud, msrepresentation, or
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m sconduct by an opposing party; (4) the judgnent is void; (5) the
j udgnent has been satisfied, released, discharged, reversed, or
vacated; or (6) any other reason that justifies relief. Fed. R
Cv. P. 60(b).

I ntervenors argue that the judgnment should be vacated
because the County and the BZA viol ated state | aw when settling the
matter. They argue that a failure to abide by state |aw when
entering into a settlement agreenent renders the judgnent invalid.
| ndeed, a federal consent judgnent or settlenent agreenent cannot
be a means for state officials to evade state |aw League of

Resi denti al Nei ghbor hood Advocates v. Cty of Los Angel es, 498 F. 3d

1052, 1055 (9th Cr. 2007). In Mssouri, a duly enacted | ocal
ordinance has the sane binding force as a state statute. See

generally Levinson v. Gty of Kansas Cty, 43 S.W3d 312, 320 ( M.

Ct. App. 2001). If defendants violated state lawin consenting to
t he judgnment, the Court would be conpelled to vacate it under Rul e
60. The Court nust therefore review the validity of defendants’
decision to enter into the consent judgnent in this case under
M ssouri | aw bef ore exam ni ng any possible interaction wth federal
I aw.

Wil e the Court previously believed that the BZA did not
followits own procedures for granting the permt when it entered
into the settlenent, upon further consideration, the Court finds
that defendants abided by state |aw The Unified Land Use
Regul ati ons of Franklin County (“Land Regs”) and M ssouri Revised

Statutes 8 64.870 govern the granting of conditional use permts



(such as the permt at-issue in this case) by the County and the
BZA. Section 76 of the Land Regs requires the BZA to hold public
hearings prior to issuing a conditional use permt. The BZA held
public hearings to receive evidence on the natter. Once the
evi dence was cl osed, no additional hearings were permtted. See

State ex rel. Dierberg v. Bd. of Zoning Adjustnent of St. Charles

County, 869 S. W2d 865, 867 (Mo. C. App. 1994). Wth the evidence
in the record, the BZA was then free to i ssue a decision and | ater
change that decision if it so desired. Accordingly, the County and
t he BZA appropriately acted within their | egal authority when they
entered into the consent judgnment granting the permt to SCT.
Even if the Court’s interpretation of state law is
erroneous and the County and the BZA did not properly conply with
state law, a federal court can authorize state-governnent entities
to disregard their Ilocal ordinances when settling federal
[itigation with a consent judgnent if the remedy contained in the
settl enment woul d be mandated by the federal |aw at-issue. Leaque

of Resi denti al Nei ghborhood, 498 F. 3d at 1058. The Seventh Circuit

has summarized this principle as foll ows:

[ U pon properly supported findings that such a renedy is
necessary to rectify a violation of federal law, the
district court can approve a consent decree which
overrides state |aw provisions. Wthout such findings,
however, parties can only agree to that which they have
the power to do outside of litigation.

Perkins v. Gty of Chicago Heights, 47 F.3d 212, 216 (7th Crr.

1995) .



The Court finds that the County’s and the BZA s deni al of
the permt to SCT was a violation of federal law and that the
granting of the permt is necessary to renedy that violation. For
one, defendants have admtted that they entered into the settl enent
because t hey believed that their decision had viol ated federal |aw.
Wil e such an adm ssion is not determ native, the Court agrees.

In order to conply with federal |aw, defendants’ deci sion
to deny the permt nust have been in witing and supported by

substantial evidence in the record. Sprint Spectrum L.P. .

Platte County, M., 578 F. 3d 727, 731 (8th G r. 2009). “The TCA' s

‘substantial evidence’ requirenent is ‘directed at whether the
| ocal zoning authority’ s decision is consistent with applicable

| ocal zoning requirenents.’” Id. at 733 (quoting VoiceStream

M nneapolis, Inc. v. St. Croix County, 342 F. 3d 818, 830 (7th Gr.

2003)). A district court considering the substantial-evidence
requi renent should not scour the record for substantial evidence
supporting the decision, but instead should look to the witten

decision for the reasons and evidence that drove the zoning board

to deny the permt. USCOC of Geater M., LLC v. County of

Franklin, M., 575 F. Supp. 2d 1096, 1103 (E.D. M. 2008).

In this case, the decision was in a witing, separate
fromthe witten record, that described the reason for the denial
insufficient detail to allowthe Court to eval uate the evidence in
the record supporting that reason. The question then is whether
the denial was supported by substantial evidence in the record,

which requires the Court to determine whether the decision is



consistent wwth the I ocal zoning requirements. Section 54 of the
Land Regs allowed for denial of a conditional use permt if the
proposed devel opnent, nore probably than not, woul d endanger public
health or safety, would substantially injure the value of adjoi ning
or abutting property, would not be in harnony with the area in
which it is |ocated, or would not be in general conformty with the
| and use pl ans adopted by the County Comm ssion. The sole reason
given for denying the permt was that the tower would primarily
serve persons outside of Franklin County. This was not a reason
for denying the permt that was consistent with applicable |oca
zoni ng requirenents.

I ntervenors argue that the denial of the permt was in
accordance wth the general purpose of the Land Regs and t hat | ocal
zoni ng boards may deny permts for reasons that are in accordance
wi th the general purposes of their ordinances. The general purpose
of the Land Regs regarding tel ecomrunications facilities is to
“Ip]Jrovide for the appropriate |ocation and devel opnent of the
t el ecommuni cations facilities and systens to serve the citizens and
busi nesses of Franklin County.” Doc. #43, p. 6. The decision did
not conply with this stated purpose. The deci sion acknow edged
that the tower would serve Franklin County’s citizens and
busi nesses but denied the permt because it would not “primarily
serve” them The Land Regs did not require the tower to primarily
serve persons inside of the County. Thus, the decision was not in
accordance with the Land Regs, was not supported by substantia

evidence in the record, and was in violation of the TCA



I ntervenors argue that, even if defendants violated the
TCA, the granting of a permt 1is not a nmandatory renedy.
Intervenors are correct that the granting of a permt is not a
mandatory renedy in every TCA case. |n sone cases, a remand to the
| ocal zoning authority for a witing is the appropriate remedy. In
order to allow defendants to settle this litigation outside of
their | ocal ordinances, the Court need not find that the renedy be
mandatory in every case, only that it be necessary in this case.
Perkins, 47 F.3d at 216. Gven the facts here, the granting of the
permt was a necessary renedy to rectify the violation of the TCA
Remand for a new witten decision, on the other hand, would have
been an i nappropriate renmedy because the decision already net the
witing requirenent by stating the BZA's basis for its denial.

I ntervenors al so argue that the Court should vacate the
j udgnent because the factual picture presented to the Court was
i nconpl ete. As expl ai ned previously, ajudgnment can be vacated for
the presentation of additional evidence only under very limted
circunstances. A judgnent can al so be vacated to correct manifest
errors of fact. Intervenors do not cite any newy discovered
evi dence that they wish to present, and intervenors do not argue
that the record contained any factual errors. Instead, intervenors
take i ssue with howthe parties characterized the record. Rules 59
and 60 do not allow for vacating a judgnent to allow a new
characterization of the wevidence to be presented. Wi | e
intervenors may disagree with the parties’ characterization, they

do not argue that the record was msrepresented to the Court.



G ven these argunents the Court finds that intervenors have not
denonstrated that the judgnent should be vacated due to errors of
fact or to allow themto present new evi dence.

I ntervenors argue that the Court should vacate the
j udgnent because it is clearly erroneous and woul d work a nani f est
i njustice. They argue that it would cause them and other
homeowners to shoul der the entire burden of the proposed cell tower
and resulting loss in property val ue. They al so argue that the
tower is no longer in conformance with the County’'s land use
regul ati ons due to an anmendnent.

Wth respect to the burden inposed by the tower, “[t]he
TCA ‘was intended by Congress to foster conpetition anong
tel econmuni cations providers, to inprove the quality of their
services, and to encourage the rollout of new technol ogi es w t hout

delay.’” Sprint Spectrum 578 F.3d at 731 (quoting USCOC of

G eater lowa, Inc. v. Zoning Bd. of Adjustnent, 465 F.3d 817, 820

(8th Cr. 2006)). “To achieve these goals, the TCA reduces the
“1nmpedi nents i nposed by | ocal governments upon the installation of
facilities for wirel ess conmuni cati ons’ includingtel ecomrunication

towers.” Sprint Spectrum 578 F.3d at 731 (quoting USCOC, 465 F. 3d

at 820). Considering that Congress passed | egi sl ation to encourage
the proliferation of wreless communi cations throughout the United
States, the Court finds that the consent judgnent does not work a
mani fest injustice on intervenors by granting SCT a permt that

will allow it to build a telecomunications tower near their

property.
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Wth respect to the amended | and use regulations, this
case was concerned solely with whether defendants violated the TCA
in denying the permt at the tine it was denied, not wwth the ever-
evol ving I and use regul ations of the County. |f indeed the tower
woul d not conply with current zoning requirenents, that is an i ssue
for adifferent forum not for a federal court review ng a specific
denial of a specific permt under the TCA As such, the Court
finds anmended |and use regulations do not present a basis upon
whi ch to vacate the judgnent.

Finally, intervenors argue that the Court’s granting of
their notion to intervene requires that the judgnent be vacated to
allow them to participate in the litigation. I ntervenors filed
their nmotion to intervene and notion for relief fromthe judgnent
in the same docunent, after judgnment had been entered. The Court
granted intervenors’ notion to intervene for the purpose of
considering the nerits of their argunents regarding the validity of
the judgment. The Court believed that it would have been
procedurally inproper to address the substance of such argunents
froma stranger to the litigation. The cases cited by intervenors
do not convince the Court that the judgnent nust be vacated.
Contrary to intervenor’s assertions, their consent is not required
for the judgnent to be entered because it does not inpose any
obligations on them+t does not require them to do or not do

anything. See Local No. 93, Int’l Ass'n of Firefighters, AFL-CIO

CL.C v. Cty of develand, 478 U S. 501, 529 (1986). Because

intervenors waited until after judgment was entered to assert their
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right tointervene, the Court gave intervenors all the process that
they were due by allowwing them to assert their argunments
challenging the validity of the judgment. See id. Finding no
reason to vacate the judgnment, the Court will not reopen this case
for any further proceedings.
CONCLUSI ON

On Novenber 17, 2009, the Court entered judgnent in this
case after the parties reached a settlenent. On Novenber 19, 2009,
intervenors noved the Court to intervene and for relief fromthe
j udgnent . The Court allowed intervenors to intervene in order to
chal | enge the judgnent. The Court has found that intervenors
present no valid basis upon which to vacate the judgnent.

Accordi ngly,

| T 1S HEREBY ORDERED t hat intervenors’ notion for relief
fromthe order granting the joint notion for consent judgnent [ Doc.

#22] is denied.

Dated this _21st day of May, 2010.

[ s/ Donald J. Stohr
UNI TED STATES DI STRI CT JUDGE
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