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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JO ANN HOWARD & )
ASSOCIATES, P.Cet al, )
Plaintiffs, ))

VS. )) Case No. 4:09CV01252 ERW
J. DOUGLAS CASSITYet al., ))
Defendants. ))

MEMORANDUM AND ORDER

This matter comes before the CourtRiC Bank’sMotion for New Trial Based on
Legal and Evidentiary Errors [ECF No. 2335
. STANDARD'

Following a jury trial resulting in an adverse judgment, a party may move fav &iak
under Federal Rule of Civil Procedure 59(a)(1)(A). Under this Rule, “[a] newstaglpropriate
when the first trial, through a verdict against the weight of the evidence, essasecdamage
award, or legal errors at trial, resulted in a miscarriage of justi@eay v. Bicknell 86 F.3d
1472, 1480 (8th Cir. 1996). A miscarriage of justice does not result whenever there are
inaccuracies or errors at trial; instead, the partkisg a new trial must demonstrate that there
was prejudicial errorSee Buchholz v. Rockwell Int'l Corai20 F.3d 146, 148 (8th Cir. 1997).
Errors in evidentiary rulings or in jury instructions are only prejudicial, an@fitrer only

represent a miscaage of justiceghat requires a new trial, whéme error likely affected the

! The Court incorporates its background included in its Memorandum & OrdeM@rBank’s Renewed Motion for
Judgment as a Matter of Law issued on the same day as this Memor&r@idar.
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jury’s verdict. SeeSherman v. Winco Fireworks, In&32 F.3d 709, 720 (8th Cir. 2008®)iesel
Mach., Inc. v. B.R. Lee Indus., Ind18 F.3d 820, 833 (8th Cir. 2005).
1. DISCUSSION

PNC BanK assertsa multitude of legal and evidentiary erramsquire a new trial PNC
Bank argues the following fourteéegal or evidentiary errors occurred: (1) a jury verdict was
permitted rather than a bench tri@) Plaintiffs’ damagswere notimited to the loss in value to
trust assets3j the Court denied PNC Bank’s authorization defense; (4) the Court deN@ed
Bank’sin pari delictodefense; ) an incorrecjury instructionwasgiven regarding Allegiant
Bank’s duties when an independent investment advisor is appointéiae Gpurt rejected PNC
Bank’s proposed instruction on the scope of a trustee’s duty to inquire into or participate in t
performance of an investment advisor’s dutie¥it{é Court incorrectly ruled consems and
funeral homes are trust beneficiarie®;the Guaranty Associationg/ere found to have standing
to assert claims on behalf of consumers and funeral homebkg(Special Deputy Receiver’'s
(SDR)was found to havstanding to bring claims relatéal Mount Washington and CSA Trusts;
(10) the Court denied a jury instruction on superseding cause defenstgTlourt denied
apportionment of fault with Forever Enterprises;)(tt Court gave an incorrect jury instruction
on punitive damages; (1&e Court’s ruling Plaintiffs could introduce evidence about the due
diligence review performed by National City Bank prior to acquiring Adleg and (13 the
Court’s exclusion of evidence relation to the unissued Hannover arbitration award. The Cour
will address each error PNC Bank asserts.

A. Right to a Jury Trial and Breach of Trust

2 PNC Bank includes PNC Bank, N.A. and National City Bank.
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Many times during the course of this cas&ariation of this issue has been raised and
argued. PNC Bank asserts this case should not have been tried to a jury becau$® Plainti
claims are based on alleged breaches of duties Allegiant owed as a trustees amiequitable
claim without a Seventh Amendment right to a jury triRNC Bank also asserts the Coured
in submitting Plaintiffs’ claims to the jury as claims for negligence and brddatuoiary duty
instead ofas abreach of trust and in rejecting PNC Bank’s propgaedinstructions on breach
of trust.

The Court rests on the decisions it has previously made when it decided Plaidtdfs ha
right to a jury trial, when it reconsidered that decision, when it determined at symmar
judgement Plaintiffs’ claims were properly brought as negligendeébeeach of fiduciary duty
claims, when it rejected RINBank’s proposed jury instructions on breach of trust, when it
rejected this reasoning as a basis for judgment as a matter of law for PNC &anrkdgpost-
verdict, and the numerous other times the Court was faced with this issue and ddtermine
Plaintiffs were entitled to bring negligence and breach of fiduciary duty claimghSim
repackaging thisrgument in different forms does not change the outcome. As no new
arguments have been raised to change the decision, the Court adopts its reassimgrin i
orders, including its summary judgment rulings [ECF No. 2092] and will deny PRKEBa
motion for new trial on these issues.

B. Authorization Defense

PNC Bank asserts the Court erred in rejecting its proposed jury instruction®n PN
Bank’s authorizaon defense. As previously argued at summary judgment, PNC Bank contends
a trust beneficiary who consents to a breach of trust is barred from recdvenmie trustee

for the alleged breach. According to PNC Bank, this applies even when the benbhsideen
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replaced by a receivePNC Bank likens this defense to an estoppel defense and states the only
showing required is thatdtional Prearranged Services, Inc. (“NP&U}horized the conduct of
Allegiant. PNC Bank asserts this ruling was prejudicial because it significadthges the
damages awardBuried in a footnote in its argument on the authorization defense, PNC Bank
also asserts the SDR does not have standing to assert claims on behalf of preswedrs and
funeral homes because the claims are personal to a specific creditor and recoNe rnyoivo
inure to the benefit of the estate.

As statedn the summary judgment ruling on this issués important todifferentiate
between the various plaintiffs in this case. First, there is the SDR who isgreigims on
behalf of NPS, Lincoln Memorial Life Insurance Company (“Lincoln”) andriaal Service
Life Insurance Company (“Memorial’)The SDR is attemptinto recover on behalf of the
consumers and funeral homes as creditors of NPS, Lincoln, and Memidrex there are the
State Guaranty Associations, who are bringing claims on behalf of consurddmnaral homes
who were trust beneficiaries. As detamad at summary judgment, only those consumers and
funeral homes whose money was put into the Missouri trusts are trust beesfiét&lF No.
2092]. As stated in the summary judgment ruling on this issue, the SDR has standingtto asse
claims on behalf of preneed consumers and funeral homes because the claimpeasonal
and will inure to the benefit of the estat®eeECF No. 2092.

The authorization defense states a beneficiary who acquiescbeetich of a trustee’s
duty cannot later maintain a suit for the breach of d&ge Coates v. Coate€304 S.W.2d 874,
877-78 (Mo. 1957)Walker v. James35 S.W.2d 876, 885 (Mo. 1935). The consent of one
beneficiary does not preclude other beneficiaries from bringing suit. Resin@§ed Trusts §

216, cmt. g (1959). Thus, the claims brought by the SGAs are not subject to the authorization
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defense because the consumers and funeral homes who are trust beneficiariesodisenoto
the breaches of duties committed by Allegiant.

However, he vasimajority of damages are awarded to the SipRbehalf of the NPS
estate. The Cassitys fraudulent scheme was implemented through NPS. But, this domsamot
action against Allegiant. IWalker v. Jameghe Missouri Supreme Court held:

“A beneficiary who, subsequently to a breach of trust, acquiesces in it, cannot

maintain a suit for relief against those who would otherwise have been liable.

The acquiescence, in order to produce this effect, must take place with full

information by the beneficiary of all the facts, andhaull knowledge of his

legal rights arising from those facts; in short, it must have all the requisies of
acquiescence heretofore described, to defeat the liability of a defaultitegptius

85 S.W.2d 876, 885 (Mo. 1935). As noted, for acquiescence, it must take place with full
information by the beneficiary of all of the facts, and with full knowledge of legjats arising
from those facts. There is no evidence Allegiant took any steps to inform NP Sfahallfacts
or of the legal rights which arise from those facts. The vast majority of ttieneéd suggests
Allegiant had no idea what was occurring in the trusts so was unable to inforof [dP8f the
facts or of the legal rights which arose from the facts. Additionally, teere evidence
suggesting anyone consented to Allegiant’s failure to maintain recordse i$hm® evidence
suggesting Allegiant checked with NPS when wire transfer requests camnenisutre they were
proper or NPS consented to the transf Allegiant just assumed they were. Allegiant was
taking direction from NPS, and made no effort to confirm the reliability of NR$isns. Not
once did Allegiant inform NPS these actions would be considered a breach of duty adddt nee
confirmatian from NPS to go forwardTaking direction from a beneficiary without any
knowledge of what is happeningy, any attempts to inform the beneficiary of its rigllses not

create authorizatioof a breach. NPS was a vassal of the Cassity crime famiactdd, reacted,



and had its being at the direction of the Cassitys and its representativedinmthe later
convicted investment advisor. Unlike the customary beneficiary, who is capabl&nfgma
intentional decisions thereby being able to decide whether to consent to suggastions, or
activities, NPS was a corporatioantrolled by officers and directors whperpetratedraud
through NPS.In this case,@ammon sense and interests of public policy cannot support the
defense of authorization.

An analysis of the cases cited by PNC Banfports this Court’s reasoning in denying
application of the authorization defenda.Coates v. Coatethe decedent created a trust in his
will. 304 S.W. 2d 874, 875 (M0.1957).h@decederis wife was a lifetime income beneficiary
of the trust, as well as a trustdd. Sheand her cdrustee, decedestson,filed a declaratory
action againstlecedent’s brothers and otls®ns by a former marriagéd. The dispute
concerned whether certain accretiaapital gaingrom four investment companies, should be
credited to income and paid to the wife or credited to principal of the trust, to baalent
divided among theemaindermepthe three sonsld. Two of the decedent’s soappealed
favorable riling for the decedent’s wifeld.

The trustees were permitted to make certain investments except for invesbongmoie
stock which required the consent of the defendaits. Throughout the administration of the
trust, defendants consented to investment in four open end investmentlttusisthe first
three years of the trughe cotrustee paidlecedent’s wife all cash dividends and capital gains
received from the four companias income.ld. When one of the defendants objected to capital
gains being considered income, thetngstee stopped paying the capital gains to decedent’s
wife. Id., at 875-76. On appeal, defendants pretdisy claiming the “court erred in finding

they had ‘unqualifiedly consented’ to the investment .ld.” The appellate court held[tfhe
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two contesting remaindermen, with full knowledge of the nature of the investmentt as tue
returns, the life beneficiary having only such knowledge as their broker impauited t
voluntarily and knowingly gave up to the life beneficiary the items in question aodiagy
are bound.”ld., at 877-878 It is logical thatthe trust beneficiaries, having voluntarily and
knowingly consented to the action of the trustees, should not be lawfully permitted amgai
advantage by challenging the action to which they consented.

This behavior of the defendants stands in shantrasto the facts and circumstances of
the present case where fhassitysand their representatives, now convicted and imprisoned or
deceased, owning and manipulating an artificial entity, NPS, by their conmsyareaehery and
thievery, stole millions of dollars from other trust beneficiaries. PNC agk€dlurt to conclud
the felonious actions of these individualsuld clothe NPS with authority to consent to
breaches of thegeusts. But that is not the intent of the authorization defense as described in
Coates

PNC next cite®ilgrim Evangelical Lutheran Church of the Unaltered Augsburg
Confession of St. Louis, Missouri v. The Lutheran Church Missouri Synod Foun@&tiod,\W.
2d 833 (Mo. 1983). Plaintiff sought to revoke an irrevocahbritabletrust, claiming as settlor
and sole valid beneficiary, it could rewthe trust.ld., at 838. The trust at issue originally
began as an endowment fund and was converted into an irrevocable trust, with the same purposes
and restrictions as the endowment fund, by the plairtiff.at 836-37, 839. Plaintiff argued the
transfer of funds from the endowment fund to the irrevocable trust was a breach loé¢ause
the trust agreement itself is a violation of the terms of the gifts given todlosvenent fund.ld.,
at 839. The court ruled the creation of the trust was consistent with the history of thenemtlow

fund and plaintiff “could not complain of breach of trust when, with full knowledge of the facts
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and legal rights, it has consented to or confirmed and ratified the ackibriciting Scullin v.
Clark, 242 S.W.2d 542, 548 (Mo. 1951)).

While the court observed different rules apply to charitable trusts, this Court
distinguishes the ruling in that case from the present case on grounds described below.
Additionally, NPS’s approval of Allegiaistactions cannot be viewed in the traditional sense.
Allegiant blindly approved all financial transactions directed by MiRBout performingts
legally mandateduties under Chapter 436 RSMbhe Cassitys’ representatives drove NPS to
make fraudulent transactions gamiapproval of all transactions without review by Allegiant.
To say because NPS approved the fraudulent transactions ordered by the, @dssitys
Allegiant did nothing to fulfill its trustee dutieas a basis for relief under the authorization
defenseis a misapplication of that defense. This Court previously correctly réjB€’s
reliance on that defense.

The facts of this case are extremely different than the cases cited by PNC Bas&. Th
trusts were established pursuant to statute, Chapter 436, which was passed ftuderotilt
reasons, one of which being to protect consumer’s money who paid for funerals in thetpresent
be paid out in the future. ll&giant’'s breaches of tlsetrusts were regular and continuous from
the beginning of its trusteeship. During the course of Allegiant’s tenure, the spamséle for
theadministration of these trusts was Herldédrisee. Mr. Morisse never investigated or
guestioned any request for distribution of funds from NPS trusts, but blindly ap@ibved
requested wire transfers from now convicted David Wh#;'Independent” Investment
Advisor, resulting in millions of dollars of losses to the trusts. Allegiant purchased, usth tr

funds, thousands of life insurance policies from Lincoln and Meahide insurance companies,



both owned by the Cassitys. Allegiant tleMervalued these policies making it appear as if the
trusts held millions more in assethen, in fact, the money was gone.

Allegiant also loaned millions of dollars to Cassity entities, which its own loan
department refused to do because of the unworthiness of these entities as borkbavsr of
these loans were unsecured by any collatdvial. Morisseapprovedhe purchase of the
thousands of dollars securitiedrom Cassityentitiesat grossly inflated prices, making no
attempt to determine the fair market value of the securiAélegiant also allowed mismatching
of insurance policie® occur during its tenurethe Cassity practice where pneed contracts
were backed wth life insurance policies requiring premiums to be paid over a period of years
rather than a fully paid policy allowing the Cassitys to siphon millions of ddtlams the trusts.
Instead of depositing preneed funds into the trusts, as required lig, 8RS increased the
balances of debentures (I0Us) held by the trusts, without Allegiant invstjghe terms of the
debenturesAll of these actions, and many others, were breaches of Allegiantsdditrustee.
The facts of the cases cited by ®Bank where the authorization defense was allovpede in
comparison to the facts of this case. This conduct of Allegiant, not only permitted, but
encouraged the Cassitys, through the Cassity controlled entities, includingo&&| imillions
of dollars of other beneficiaries’ funds by the now known, but not surprising, criminal
manipulation of NPS. Cited authority by PNC in support of application of the Authorization
Defense in this case is not persuasiVbe Court will deny PNC Bank’s motionrfa new trial
on this basis.

C. In Pari Delicto Defense

PNC Bank also asserts the Court erred in rejecting application iof plagi delicto

defense. PNC Bank contends a person who engages in fraud forfeits all rights topratet
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this is applicable to the receiver appointedan insolvent corporation. According to PNC
Bank, the Court’s reasoningthie summary judgmerdtagethat it could notssert this defense
because Plaintiffs are acting on behalf of innocent creditors is wrongaaruken rejected by
Missouri courts. In support, PNC Bank states Doug Cassity, Randy Sutton (CFQ)ohiP
David Wulf (investment advisor) were convicted of defrauding Allegiant Baiakjng this the
exact situation wherna pari delictoshould apply.

At summary judgment, this Court decidedoari delictodid not apply in this case
because the corrupt officers had been removed from NPS and the recovery wabdoefii®f
innocent creditors, not parties who had previously benefitted from the fraud, such as
stockholders. The Court reasoned the basis pari delictowas to prevent a wrongdoer from
benefitting from their unlawful actionghich is not the situatiohere The reasoning of the
Court’s decision at sumany judgment remains true&seeECF No. 2092, pgs. 21-28NC Bank
has not raised any new arguments to persuade the Court a new trial is \Wamathie basis.
The doctrine should be applied when “it promotes right and justice by consideringhafaafts
and circumstances of a particular casedny Express Cmty Bank v. Campp2i6 S.W.3d 399,
402 (Mo. Ct. App. 2006). Application af pari delictowill not promote right and justice under
the circumstances of this case.

NPS is one of several @fassityownedentities Doug Cassity (its founder), Randy
Sutton (its CFO), and David Wulf (its investment advisor) were convicted of varaus f
offenses and receivesdibstantial prison sentences. Brent Cassity, also involved in the Cassity
enterprises, was also convicted, and like the three mentioned, received a leisgthggmtence.
Allegiantaccepted requests for wire transfers of funds from trusts held by AllégienDavid

Wulf and paid many millions of dollars of beneficiary funds based on those requests, without
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abiding by the duties imposed by Chapter 436 of the Missouri Revised Statpteserve and
protect those funds. The money was fraudulently procured and wrongfully usechtugtbe
Cassity enterpris&hich would not have occurred but for Allegiant’s failure to fulfill its duties as
a trustee.

The nature of then pari delicto defense is soundly reasonediobbs v. Dobbs Tire &
Auto Centers, Incorporate269 S.W. 2d 894, 897-98 (Mo. Ct. App. 1998)ed by PNC. Under
the doctrine ofn pari delicto,the legal counterpart of the equitable doctrine of unclean hands, “a
person cannot maintain an action if, in order to establish his cause of action, he murst rely
whole or in part, on an illegal or immoral act or transaction to which he is a’phattyat 897.
A partymay notmaintain a claim for damages, where the cause of action is based on an unlawful
act or transaction in which both plaintiff and defendant participdtedThe Dobbscourt
observed “the doctrine @ pari delicto holds anyone who engages in a fraudulent scheme
forfeits all rights to protection, either in law or equityd. (quotingKansas City Operating
Corp. v. Dunwood278 F.2d 354, 357 (8th Cir. 1960}j.the parties to a fraud ane pari
delicto, the law will leave them where it finds therd., at 897-98.

In Dobbs the paintiff alleged in his complairthe defendants used corporate funds for
personal expensesd., at 898. However, Plaintiff admitted he also used corporate funds from a
slush fund, a means of acquiring compensation without payment of taxes, to pay his personal
expensesld. He did not report these amounts on his income tax retiadnslChe court ruled
“[bly engaging in a scheme to defraud taxing authorities, appellant forfeiteidtiso court
protection.” Id. This case does not mention or analyze the exception o plaei delicto
doctrine which is pertinent to unfavorable resolution of PNC'araemnt for its applicatign

discussedupra
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PNC citesMiller v. Ernst & Youngwhere the former chief executive officer, former
chief financial officer and former president and general manager obtighiman Division of
Bank Building and Equipment Corporation (“BBC”) were sued on allegations therforme
president and manager committed fraud by manipulating Loughman’s accaysiam so it
appeared projects, not completed, were completed, thereby giving the appedrgueater
profitability of that Divisionto gain better lines of credi©938 S.W.2d 313, 314 (Mo. Ct. App.
1997). As a result, costs were shifted from one job to another resulting in obtainingtabjgofi
job contracts.ld. Allegations of negligence were lodged against the chief executive officer
chief financial officer and Ernst & Younthe independent auditor of BBAd. Plaintiffs are
representatives @BC’s bankruptcy estateld.

Ernst & Young conteretithe contributory negligence of BBC, arising from negligence
of the chief executive officer and chief financial officegs an absolute defense whsgonomic
damages are involvedd., at 315. The court rejected tha@troposition, holding instead
“plaintiffs [] stand in the shoes of BBC and are subject to the same defenses that would be
available to the defendant if BBC had brought the actidah.” The court explained the primary
costs of fraud on the corporation are borne not by shareholders but by outsiders to the
corporation.ld. Ergo, the stockholders should not be allowed to escape all responsibility for
such a fraudId. However Miller holds “there is an exception to that rule where the agent is
acting adverselyo the principal’s interest.ld., at 315-16.

While PNC citesGrove v. Sutliffe916 S.W. 2d 825 (Mo. Ct. App. 1996), it fails to
expose the exception to the rule mentionellilfer. Grovemakes it clear, “[t|héadverse
interest exceptiornapplies where an agent is acting adversghis principal’s interest.’Ild., at

830. There is a distinction between a case of management stealing or looting frommfiago
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and a case where management is stealing from outsidersiere, the corrupt officers, who

looted from the compargndstole frompeople outside of NPS, such as innocent consumers and
funeral homes, have been removed from NPS. The pedy&SDR represents in this lawsuit

did not benefit from the fraud while it was ongoing and they will have to bear theqoenses

of the fraud if the SDR were not allowed to bring suit. Thereforagasons herein stated and

in other conclusions of the Court’s, timepara delcto defense does not apply in this case.

The Eighth Circuirecently decided a case which referertbesn pari delicto defense
Zayed v. Associated Bank, N.A79 F.3d 727 (8th Cir. 2015). In this case, over approximately
three years, five schemers bilked unsuspecting investors of an estimated $190 million in a
Minnesota Ponzi schemeld., at 729. The £hemers took over $79 million of investors’ money
with the help of defendant Associated Bamd. A receiver was appointed take custody of
funds owned byheschemers’ estates and organizations under their comdrollhe receiver
brought an etion alleging Associated Bank aided and abetted the schem&he District
Court’s order granting Associated Bank’s motion to dismiss for failure to stateravedes
reversed.ld. The opinion focuses on the knowledge of Associated Bank primarily through one
of its employees, concluding “the faetbegedin the complaint give the receivectims facial
plausibility—the receiver has plddctual content that allows the court [aaniry] to draw the
reasonable inferendbat the defendant is liée for the misconduct allegédlId., at735.

(internal citation omitted)

Defendant Associated Bank also argued for dismissal pursuianpaoi delicto. 1d., at
736. The court concluded pari delicto,as an equitable defense discretimary. Id., at 737.1t
observed [a] paramount public interest . . . may call for judicial intervention in favor of one

wrongdoer against the other in ordereffectuate the enforcement of a public policy which
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overrides considerations of a benefit inuring to a wrongddekr.{citing State by Head v.
AAMCO Automatic Transmissions, In£99 N.W.2d 444, 448 (Minn. 1972) referencing
related cases, the Eighth Circndted, “because this case involves a Ponzi scheme, the
Receivership Entities are csidered victims of the fraud and thus creditors of the Ponzi
scheme Id. (citation omitted)® Then, citing fronScholes v. Lehman&6 F. 3d 750,754 (f
Cir. 1995), the Court quotedif]reed from [the schemers’] spell [the receiver entities] became
entitledto the return of the moneys — for the benefit not of [the schemers] but of innocent
investors — that [the schemers] had made the [receiver entities] divert to urmaatipaniposes.”
Id. Although the Eighth Circuit declined to rule on the applicabilitingfari delictoto the case
before it, this language suggests this Court’s ruling on the applicability of threndas proper.
The Court will decline to apply tha pari delictodefense and will deny PNC Bank’s Motion for
New Trial on this basis.

D. Investment Advisor Defense

Next, PNC Bank argues the Court’s jury instructions no. 12 and 13 on the investment
advisor defense were erroneous. First, PNC Bank contéenagestmen advisor need only be
independent of the trustee, not also independent of the seller. Sebdiihd@ank statesvhen an
investment advisor is appointedirustee is relieved from liability f@ny decisions made by the
investment advisor, withowxcepton. Third, PNC Bank argues the Court erroneously did not
link the investment advisor defense to subparagraph (d) of the verdict-directingtiostr

According to PNC Bank, these errors eviscerated its investment advisosalefen

3 Althoughthe Eighth Circuit cites to and references Minnesota State Court caisegashdelictq the doctrine in
substantially similar to that applied in Missouri.
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At summary judgmenthe Court decided Chapter 436 relieves a trustee of all liability for
investment decisions made by an investment advisor if the advisor is fedeiigsouri
registered, qualified, independent, control of the assets remains with the, tamsteéhe astse
are not placed in any investment which would be beyond the authority in which a reasonably
prudent trustee would invest. The Court’s decision was a matter of statuepretation and
was made from the plain language of the statute. Missouri Revised Statute § 4266331 st

“A preneed trust agreement may provide that when the principal and interest in a

preneed trust exceeds two hundred fifty thousand dollars, investment decisions

regarding the principal and undistributed income may be made byeealigd
registered or Missouriegistered independent qualified investment advisor
designated by the seller who established the trust; provided, that title to all
investment assets shall remain with the trustee and be kept by the trustee to be
liquidated upon request of the advisor of the seller. In no case shall control of
said assets be divested from the trustee nor shall said assets be placed in any
investment which would be beyond the authority of a reasonably prudent trustee

to invest in. The trusteshall be relieved of all liability regarding investment
decisions made by such qualified investment advisor.”

At first glance, the final two sentences appear to be contradietbrgh is where the dispute
between the parties arises. But once the sentences are read together, witlotiieeres
paragraph, it becomes clear. A trustee must not allow the assets to be placedeastament
beyond the authority of a reasonably prudent trustee, no matter if an investment advim®ra
appointed. Contrary to PNC Bank’s assertion, this does not make the last senteneasperf
It reinforces the role of the trustee in protecting trust assets and does not @liste@to shirk
all duty by appointing an investment advisor. A trustee has a duty to maintain and tentrol t
trust assets as well as ensure trust assets are prudently invested. r&hdefastruction as

written, is a correct statement of the law.
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The verdict directors for negligence and breach of fiduciary duty, Insingdio. 12 and
13,% correctly linked the investment advisor defense to subparagraph (b) of the instractons
not subparagraph (d).Subparagraph (b) directly refers to investment of trust asbeteas
subparagraph (d) refers to the much more general disposition of assets. Timeeintvadvisor
defense applies to investment decisions only, not the general disposition of bisdatsg) this
defense to both subparagraphs would have created confdgiminstruction correctly states

the applicable law and any fiaiie to link the defense to subparagraph (d) did not seriously impair

* Instructions No. 12 and 13 are substantially similar with the onlgrdifice being Instructiddo. 12 addresses
negligence and Instruction No. 13 addresses breach of fiduciary duty.
® Instructions No. 12 stated: On Plaintiffs’ claim of negligence agaifesgiant Bank, youwverdict must be for
Plaintiffs if you believe:
First, either:
a. Allegiant Bank failed to maintain title and control of all trust assets, or
b. Allegiant Bank failed to ensure that the trust assets were held in relggonalent
investments, or
c. Allegiant Bank failed to maintain adequate records of all transactiorisiatired through the
trusts and pertaining to the trusts, generally, or
d. Allegiant Bank failed to exercise the judgment and care in the pentrdisposition of trust
assets that a person of ordinary prudence, discretion, and intelligenlceuse in the
management of his or her own affairs, or
e. Allegiant Bank distributed trust income when the aggregate matketoftrust assets at the
time of the distribution was not greater than the total amount depositedalirttie preneed
contracts administedethrough the trust at the time of the distribution, or
f. Allegiant Bank distributed trust principal deposited under angel contract without obtaining
proof that the promised funeral services had been provided, that NP&itidldepamount
promised uder a preneed contract, or that the contract was cancelled by the consumer or seller,
and
Second, Defendant, in any one or more of the respects submitted in paraigss thereby was negligent
and
Third, such negligence, directly caused or directiytbuted to cause Plaintiffs’ damages.
Except you shall not impose liability against Allegiant Bank usdéparagraph b. of Paragraph First for
investment decisions made by Wulf, Bates and Murphy, if you leetteat:
(i) Wulf, Bates and Murphy was a federally or Missenagjistered investment advisor; and
(ii) Wulf, Bates and Murphy was independent of National Prearranged:8giamd Allegiant
Bank; and
(iif) Wulf, Bates and Murphy made the investment decisions; and
(iv) title of all investment assetemained with the trustee and were kept to be liquidated upon
request of the investment advisor of the seller (National PrearrangedeSgraind
(v) control of the assets was never divested from the trustee; and
(vi) the assets were not placed in amyestment which would be beyond the authority of a
reasonably prudent trustee in which to invest.
16



PNC Bank’s ability to present their defensgox v. Dubuque Bank & Trust Cd.63 F. 492, 496
(8th Cir. 1998).

Lastly, the investment advisor must be independent from both theaselléne trustee.
The statute does not give guidance on this issue; thus, at summary judgment, theoked ol
the legislative intent and purpose of enacting the law to determine thislissu#ear a main
purpose othe statutevasto protect a preneed consumer’s funds so they are available at an
unidentified date in the future for funeral services. Finding the investment adwisbben
independent of both the trustee and preneed seller fits with this puesals&CF No.

2084]. The Court will deny PNC Bank’s motion for a new trial as ltlasis

E. Scope of Trustee’s Duty When There is lnvestment Advisor

PNC Bank asserts the Court erroneously rejected its proposed instruction canfieg
duties under MissouRevisedStaute § 456.550. PNC Bank states this statute is to be read in
accordance with Chapter 436 and sets forth the scope of a trustee’s affiohiggePNC
Bank argues the Court’s failure to give this instruction, along with its éaituproperly instruct
the jury regarding Chapter 436, prejudiced PNC Bank.

Section 456.500 through 456.600 goveg®s)erally a trustee’s powers, duties and
responsilities in Missouri® Chapter 436 is a more specific statute governing pre-need funeral
contracts and trusts established for money collected through those contractise thore
specific statutethus, it governs over 456.55@tate ex rel. Taylor \Russell 449 S.W.3d 380,

382 (Mo. 2014). Including a jury instruction on general trust law when a more spetifte sta

® Missouri Revised Statute § 456.550 states: “Unless the terms of therovisle otherwise, when an instrument
creating or amending the terms of a trausthorizes or directs one or more of several cotrustees or other persons to
perform designated duties, other cotrustees are not under a duty te intpior participate in the performance of
any such duties by the cotrustee or cotrustees or othenpeaxsthorized or directed to perform it alone in the
absence of actual knowledge that the former is or are contemplating, cogumittioncealing a breach of trust.”
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applies would only mislead the jury. It was not error for the Court to refuse an ilestrwbich
would only serve to confuse the jury on whiatv applied. Northwestern Mut. Life Ins. Co. v.
Stevens71 F. 258, 263 (8th Cir. 1895). The Court will deny PNC Bank’s motion on this basis.

F. Beneficiaries

PNC Bank argues the Court’s decision consumers and funeral homes are drezsgifci
the trusts “infused the trial with legal error that stacked the deck agai@sBBhN.” PNC Bank
asserts the Court’s ruling is based solely on its view of the purpose of the statltéswests
on a misunderstanding of the law and overlooks the possibility there were other reasions f
Missouri Legislature to enact this law. PNC Bank states this ruling afféeteshtire trial
because it allowed reference to the consumers to be used throughout the trial, and most
importantly, allowed the presea of the State Guaranty Associations in this case.

The Court’s decision to include consumers and funeral homes as trust bersftaane
after lengthy oral and written arguments by the parties and much discussionrderéion of
the trust agreement, general trust law, and Chapter 436. While the purpose of the statute
certainly was a consideration in the Court’s decision, it was not the sole reeaomeito the
stated conclusioh. The Court’s reasoning is extensive and it's unnecessary to repeat it when it is
detailed inthe Court's Memorandum & Order on Plaintiffs’ Motion for Rulings as a Matter of
Law [ECF No. 2084]. The Court’s decision remains the same as neither partyshdnew
arguments to change it. Additionally, even if the Court had ruled differentlyntestifrom
consumers and funeral homes, as well as evidence regarding them, would haveweeraall

trial because they are integtaldescribingwhat occurred and the consequences of Allegiant’s

" PNC Bank’s assertion the Court misunderstands the law is incormctior5436.031(7)loes not limit the
instances in which a preneed trust can terminate. It states a preneed trtestratmate when the trust principal no
longer includes any payments made under a preneed contract. In makingsittngdéng Court reviewed the entirety
of Chapter 436, not just those sections which support a certain position.
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actions. Excluding consumers and funeral homes would have been confusing and prejudicial to
Plaintiffs. As the Court’s decision did not infect the trial with legal error, becausewssrao
legal error, the Court will deny PNC Bank’s motion on this basis.

G. State Guaranty Association’s Claims

PNC Bank argues the Court erred in rejecting its proposed jury instructioh sthies
the SGAs lack standing to assert claims. PNC Bank asserts thesGawid not have ruletthe
Liquidation Plan transferred owneiglof the life insurance policies from the trusts to the
consumers and funeral homes, which gave the SGAs standing to bring claimsRig&iisank.
According to PNC Bank, without this erroneous ruling, the SGAs would not have been ptesent
trial.

At summary judgment, the Court analyzed the provisions of the Liquidation Plan in
determining if consumers and funeral homes had any rights under the life insuragies.pol
The Court concluded the Liquidation Plan transposes the owner of the life insurangérpaiic
the trust to the insured. The rights of ownership were given to the consumers andiomesal
PNC Bank asserts this applies solely for the purposes of the Liquidation Plan. Bétlome
purposes of the Liquidation Plan is for the SBIRSGAsto pursue causes of action related to the
policies, otherwise there would be little need for the Liquidation Plan to inclugedga on
assignment and subrogation rights. Applying PNC Bank’s théoeyjghs to pursueauses of
action relatingo the life insurance policies are assigned to the SGAs when the SGAs pay a
claim, but then immediately the rights become useless because the&®was pursue those
rights outside the Liquidation PlaimThe Court disagrees with this conclusidine SGAshave
standing to bring their claims against PNC Bank; thus, it was not error toP&€cBank’'sury

instruction stating they did not have standing.
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The presence of the SGAs at trial did not prejudice PNC Bank, because they weuld hav
been present no matter the outcome of the Court’s decision on this point. The SGAs had an
interest in the outcome of this case and their presence needed to be explained tandritierst
regulatory scheme enacted after the insolvency of Lincoln, Memorial and Nir§ury could
not understand the presence of the SDR without also being told of the SGAE& ourt will
deny PNC Bank’s motion on this basis.

H. Mount Washington and CSA Trusts

Next, PNC Bank asserts the Court erred in permitting the SDR to assert ekited to
the Mt. Washington and CSA trusts. PNC Bank claims NPS is not a beneficiaryrofstse t
because the trust agreements list Mt. Washington Forever, LLC and the Skeaaities
Association as beneficiaries; therefore, the SDR lacks standiisged alaims related to these
trusts. Plaintiffs assert under Chapter 436, the seller of mga@-contract is a trust beneficiary
and NPS was a seller of pneed contracts for these trusts.

The Courtcorrectly held at summary judgment that NPS was a beneficiary of the CSA
and Mt. Washington trusts because NPS was the seller of pre-need contractréisigshelhe
Court is permitted to consider the facts and circumstances of the parties nuort=tiee identity
of the real parties and beneficiarieBhe Court looked primarily to the language of the trust
agreement and the statutes which required the treststablishetb determine the beneficiaries.
Only after considering these sources did the Court look to the facts and cimcessta
surrounding the partiesSeeCommerce Bank, N.A. v. Blasdblil S.W.3d 434, 443 (Mo. Ct.
App. 2004).(“While it is not inappropriate to resort to outside evidence of surrounding
circumstances to identify the beneficiaries . . .,” the Court looks primarily farigeage of the

trust agreement). The Court did not look to outside evidence to determine the intentust the t
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settlor but to determine the real beneficiarigb, at 444. (stating the intent ofetimaker is to be
ascertained from the four corners of the instrument). The Court’s decisiéovidled SDR to
pursue claims on behalf of NPS for the CSA and Mt. Washington trusts was not erroneous.

l. Superseding Cause Instruction

PNC Bank argues theourt erred in rejectings proposed jury instruction on its
affirmative defense of superseding cause. PNC Bank asserts because it imathadfdefense,
it is properly included as a tail instruction. PNC Bank claims the denial oh#tisiction
prevented PNC Bank from arguing there were unforeseeable supersedirsgticatiseoke the
causal connection between Allegiant’s conduct and Plaintiffs’ injuriesntifacontend
superseding cause is not a jury issue and in any event, PNC Bank artyisddheat others
caused Plaintiffs’ injuries, not Allegiant. Additionally, Plaintiffs assert telict director given
encapsulates all aspects of causation.

A superseding causxistswhen an intervening act, independent of the original
negligencesevers the connection between the defendant’s conduct and the plaintiff'sasjary,
matter of law.Mengwasser v. Anthony Kempker Trucking,,18&2 S.W.3d 368, 375-76 (Mo.
Ct. App. 2010). The chain of causation will not be broken when it is “manediural
progression oévents set in motion by the original negligent act” or when it is foreseeable
English v. Empire Dist. Elec. Co., In20 S.W.3d 849, 856-57 (Mo. Ct. App. 2007). A court
may decide there is a superseding cause as a matter of law, but if there issaiblébcase there
was not a superseding cause, it belongs to the Bighholz v. Mosby-Year Book, In869
S.W.2d 860, 862 (Mo. Ct. App. 1998ge also Cramer v. Maren Engineering Coiyo.
4:08CV840 DDN, 2009 WL 3434102 at *12 (E.D.Mo. Oct. 19, 2009) (ciBogez v. Clark

Equip. Co, 743 S.W.2d 429, 433 (Mo. Ct. App. 1987)).
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Although superseding cause may be an issue left to the jury, there is no Misselainca
stating an instruction on supersedoayise must be gime A trial judge is given “broad
discretion” in deciding how to instruct a jurRoth v. Black & Decker, U.S., In@.37 F.2d 779,
783-84 (8th Cir. 1984). The instructions, as a whole, must adequately and sufficieattijestat
applicable state lawld. The Court did not instruct the jury on superseding cause because it was
not appropriate under the facts of this cadéhe events which occurred after Allegiant’s tenure
were foreseeable; there was no superseding cause to cut off Allegiantenegliin fact,
Allegiant put in place theystemthrough which future criminal acts could occur. By
establishing thisystem where no review of wire transfers was done, where trust adatorist
had no knowledge of what assets the trust had or any knowledge of loans taken gsdtsist a
and then teaching the successor trustee to handle the trusts in the same giant Aiabled
the future fraudulent acts. The insolvency of Lincoln, Memorial, and NPS was inedtehte
the mismatching scheme whichcocred on Allegiant’s watch. None of the events listed by
PNC Bank qualify as a superseding cause because they were foreseeablgumhirsstauction
on superseding cause was not appropriate.

J. Apportionment of Fault

At trial, PNC Bank profferea juryinstruction on apportionment of fault with Forever
Enterprises, which the Court denied. PNC Bank assgevts entitled to apportionment of fault
with Forever Enterprises because both defendants were defending aghatains. According
to PNC Bank, whether one of the claims is an intentional tort does not change thdiapfca
apportionment. PNC Bank staiég had been allowed to apportion fault with Forever
Enterprises, the jury would likely have apportioned more than fifty percent ofuthéof&orever

Enterprises, significantly reducing the amount of damages against PNC Bairkiff®lcontend
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the verdict makes clear the jury believed Allegiant bore more respondigtuse the damages
assessed against Allegiant were muclhéig

Missouri Revised Statu@®537.067 state$in all tort actions for damages, if a
defendant is found to bear fifty-one percent or more of fault, then such defendant shaliye joi
and severally liable for the amount of the judgment rendered against the defénithstouri
hasadopted the doctrine of pure comparative fault in accordance with the Uniform 2tirga
Fault Act. Gustafson v. Bend®61 S.W.2d 11, 15-16 (Mo. 1983). The Act does not include
intentional torts, but does not preclude courts applying it to cases involving intenidgal t
However,it seems the law in Missouri excludes application of comparative fault to intentional
torts. In Benson v. Jim Maddox Northwest Imports, ,Itiee Missouri Court of Appeals for the
Eastern District of Missouri refused to apply contributory riggice because the claim was for
an intentional tort. 728 S.W.2d 668, 669 (Mo. Ct. App. 1987). Similari@jtiMortgage, Inc.
v. Just Mortgagelnc., United States Magistrate Judge David Noce for the Eastern District of
Missouri refused to apply the Uniform Comparative Fault Act because theneabeed fraud,
an intentional tort. No. 4:09CV1909 DDN, 2013 WL 6538680 at *11 (E.D. Mo. Dec. 13, 2013).
The only case which applies § 537.067 to an intentional téveisemeyer v. K.C. Auto Salvage
Company 134 S.W.3d 633, 636 (Mo. 2004). However, in that opinion, the Missouri Supreme
Court was discussing joint and several liabilitgf applicability of the statute to intentional torts,
andwereapplying an earlier version of the statute. The current suggestion from Missouri case
law is apportionment of fault does not apply to intentional torts. Therefore, the Ceurbtva

erroneas in refusing an apportionment of fault jury instructfon.

8 The Court notes it does not agree with Plaintiffs’ suggestion the arabdamages awarded between the two
defendants indicates how the jury would have apportioned faulPlaAstiffs themselves argued in previous briefs
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K. Punitive Damages Instruction

PNC Bank argues the Court’s jury instruction on punitive damages was incaécaasb
it failed to defineclear and convincing evidence and incorrectly stated the Missouri standard for
imposing punitive damages. PNC Bank claims the Court’s denial of the instruction mejudic
the jury’s verdict on punitive damages because jurors do not understand it is a more demanding
burden of proof than the greater weight of the evidence standard which was defireed in t
instructions’ Plaintiffs assert an instruction defining clear and convincing evidence is not
necessary according to a recent Missouri Supreme Court opinion.

The Missouri Supreme Court opinion PlaintifieeasIn re Van Orden271 S.W.3d 579
(Mo. 2008). In this case, the Missouri Supreme Court held “[c]lear and convincireneeid
requires no further defining. The words are commonly used and readily understasaia e
phrase provides the jury with sufficient instruction on the applicable burden of pidofdat
586. This decision has since been applied by Missouri appellate c8addn re Pogye15
S.W.3d 399, 403 (Mo. Ct. App. 2010). The Missouri Supreme Court’s opinion is conclusive on
this matter; an instruction defining “clear and convincing evidence” is notregljuihe Court
will deny PNC Bank’s motion on thizasis

L. Evidence of National City Bank’s Due Diligence

PNC Bank argues the Court erred in allowing the introducti@vidence relating to
National City Bank’s due diligence review of Allegiant prior to National CitylBamerger

with Allegiant. PNC Bank claims this evidence invited the jury to impose liability based on the

before the Court, theweramaunt of damages awarded against Forever Enterprises may be becauseytige entit
insolvent andvasnot represented at trial or the focus of Plaintiffs’ evidence at trial.
® PNC Bank also asserts an award of punitive damages requires evil motiezlkledsndifference and can only
be awarded against fiduciaries when there is intentional miscondecCdurt has already addressed this issue in
its Memorandum & Opinion on PNC Bank’s Renewed Motion for Judgment as erattaw.
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conduct and knowledge of National City Bank, rather than Allegiant Bank. AdditipRNIg
Bank claims the evidence was confusing and suggested Allegiant should be heldaiodéae s
of care reflected in National City Bank’s due diligence review.

PNCBank filed a Motion in Limine to exclude this evidence prior to trial. The Court
ruled this evidence may be admissible to prove causation and what Allegiant should have known
during its time as trustee. The Court also ruled some of the evidence nteyratevant and it
would take up any objections related to specific exhibits throughout the trial. PNC Bank
objected to many exhibits, which were overrul€@deral Rule of Evidence 403 states evidence
may be excluded if “its probative value is substantially outweighed by a dafngiee or more
of the following: unfair prejudice, confusing the issues, misleading the jury, unthye de
wasting time, or needlessly presenting cumulative evidence.” Theneeidebmitted at trial
was not unfairly prejudicial and did not confuse the issues, mislead the jury, cause uague de
waste time, or needlessly present cumulative evidensteal, this evidence explained major
problems in the trusts evidentinformation Allegiant had available to it. It also piced
evidence of Allegiant’s trust administratiandwhatinformation Allegiant could have easily
learned which would have raised serious concerns regarding the Cassitysonadgitthis
evidence highlighted the manner in which Allegiant transferred the trustsrteB@ank and
facilitated the continued misuse of trust assets without making any attempt to fielbhess in
the trusts or notify Bremen of the problems which had arisen. This evidence was not
misunderstood at trial to establish thenskard of care as Plaintiffs introduced testimony of
standards in the industry through an expert, Ed Coster. While this evidence wa$ycertai
damaging against PNC Bank, it was not unduly prejudicial so as to be excluded. The [Court wi

deny PNC Bank’s motion on this basis.
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M. Hannover Arbitration Award

The last argument PNC Bank asserts in support of its Mtdrodew Trial isthe Court
erred in excluding evidence related to the unissued Hannover arbitration awstrd?R¥C Bank
asserts the Courtred in preventing PNC Bank from discovering information related to this
award. Second, PNC Bank contends the Court compounded this error at trial by barring PNC
Bank from introducing evidence about the award or the SDR'’s decision not to seekdssuanc
the award. PNC Bank argues this evidence was necessary to dispute Pldiabffgof
causation.

Prior to trial, Plaintiffs sougha motion in limine excluding evidence of the Hannover
arbitration award, which the Court denied. In that decision, tlhetStated evidence of the
arbitration could be admitted but PNC Bank would not be allowed to suggest or argue the
decisions of the Texas Receivership Court were incorrect. B&'s collateral attack on the
Texas Receivership Court was also the basith® Court’s decision to quash PNC Bank’s
subpoena of the draft award and to strike PNC Bank’s failure to mitigate defenSeBapk
was allowed to raise the issue of the award at trial including during its optategient, in
guestioning of Brent Cassity and Plaintiffs’ experts, in introducing deposistimtany of
Lincoln’s former counsel on the issue, and during questioning of Ms. Howard, the SBR. Iti
difficult to understand PNC Bank’s argument it was not allowed to introduce atgnee
relatel to this award when it clearly was allowed to do so. The Court will deny PNC Bank’s

motion on this basis.

26



Accordingly,
IT ISHEREBY ORDERED thatPNC Bank’s Motion for New Trial Based on Legal

and Evidentiary Errors [ECF No. 238S|DENIED.

é.W——

E. RICHARD WEBBER
SENIOR UNITED STATESDISTRICT JUDGE

So Ordered this 20thag of November, 2015.
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