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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JO ANN HOWARD & ASSOCIATES,
P.C. et al.

Plaintiff(s),
Case N04:09Cv01252 RW
VS.

J. DOUGLAS CASSITY, et a|.

N N N N N N N N N

Defendant(s)

FINDINGS OF FACT AND CONCLUSIONSOF LAW

This matter comes before the Court following a four-week bench trial. The above-
captioned causef action was filed for violations of the Racketeer Influenced and Corrupt
Organizations Act, 18 U.S.C. 88 1961-1968, violations of the Lanham Act, 15 U.S.C. 88 1051-
1141n, state law claims concerning intentional and negligent fraudulent misregptess,
negligence and gross negligence, breach of fiduciary duties, and violationsT ekt
Receiveship Act, Tex. Ins. Code 88 443.202-443.2PRintiffs ! claimsagainst the remaining
Defendant$NC Bank, N.A(“PNC”) and National City Bank, N.A*NCB”) (collectively
“Defendants”) the only remaining defendants, allege Defendants breached their duties of trus
owed to the beneficiaries of various pre-need funeral trusts. In March 2015, this matte
proceeded to a jury trigursuant to negligence and breach of fiduciary duty theories and the jury
determined Defendants were liabteRlaintiffs for $355.5 million in compensatory damages and

$35,550,000 in punitive damages.

! Plaintiffs consist of the Special Deputy Receiver, Jo Ann Howard and AgsscP.C., for National Prearranged
Services, Inc., Lincoln Memorial Life Insurance Company, and Ma&h8srvice Life Insurance Company, and the
National Organization of Life and Health Guaranty Associations, anihtfividual state life and health insurance
guaranty associations of Arkansas, lllinois, Kansas, Kentuckyphtis©Oklahoma, and Texas.
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Both Plaintiffs and Defendants appealed the Court’s decisions. The Eighth Circuit
affirmed, in part, and reversed, in part, the Court’s rulidgsAnn Howard & Assoc., P.C. v.
Cassity 868 F.3d 637 (8th Cir. 2017)he Eighth Circuit concluded Defendants’ claims arise
under trust law rather than tort lald. at 645. Consequentlihe Eighth Circuit held the claim is
properly tried to the Courld. at 649.

The Eghth Circuit affirmed the Court’s determination the funeral homes and consumers,
as well as NPS, were the beneficiaries offthests Id. at 646.t also affirmed the Court’s
striking of Defendants’ authorization aidpari delictodefensesld. at 647 As to Defendants’
investment advisor defense, the Eighth Circuit held “PNC is not relieved oftliabiless
Allegiant ensured that Wulf was investing trust assets within the autbbatyeasonably
prudent trustee.ld. at 648. The Eighth Circuit concluded:

In summary, we affirm the judgment in part, reverse in part, and remand for

further proceedings. We conclude that [Plaintiffs] brought a-tawstclaim in

equity that should have been tried to the court. The beneficiaries of the preneed

trusts werdNPS, Missouri consumers, and the funeral homes that were to provide

services for the consumers. The measure of damages for the trust claimed defi

by § 205 of the Restatement (Second) of Trusts. . . Although the case was tried to

a jury on a todaw theory, we do no dictate that the case be retried in its entirety.

The district court is familiar with the evidence and may proceed based on the

existing trial record as it sees fit, with receipt of additional evidence asthe c
deems appropriate.

Id. at651-652.
Having considered the pleadings, trial and deposition testimony, and exhibits, the Cour
hereby makes and enters the following findings of fact and conclusions of lasonmdance
with Rule 52 of the Federal Rules of Civil Procedure.
. FINDINGS OF FACT
1. Jo Ann Howard and Associates, P.C. is the duly appointed and designated Special

Deputy Receiver (“SDR”) for National Prearranged Services (“NPS”), Linglemorial Life
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Insurance Company (“Lincoln”) and Memorial Services Life Insurance @asnffMemorial”),
which were placed into receivership by the Texas Department of InsurancaydvivR008,
and are currently in the process of being liquidated. Joint Stipulation of Undisauatisd F
(“JSF”), ECF No. 2745.

2. The SDR is authorized to deal with the property, business, and claims for or against
NPS, Lincoln, and Memorial pursuant to the provisions ofrikarer Receivership Actexas
Insurance Code Chapter 443. JSF.

3. Plaintiffs Missouri Life and Health Insurance Guaranty AssociationaJleike and
Health Insurance Guaranty Association, Illinois Life and Health Insur@oegeanty Association,
Kansas Life and Health Insurance Guaranty Association, Oklahoma Litdeatith Insurance
Guaranty Association, Kentucky Life and Health Insurance Guaranty idgsa¢ and the
Arkansas Life and Health Insurance Guaranty Association are statutibigsesreated by their
respective state legislatures to provide protection to their respecte® stgident policyholders
in the event of an insolvency a member insurance company. JSF.

4. Plaintiff National Organization of Life and Health Insurance Guarasgoagiations
(“NOLHGA") is a Virginia nonstock corporation. It is a voluntary associatiorisofriembers,
which are all of the life and health insurarguaranty associations of the states of the United
States of America and the District of Columbia. NOLHGA is a plaintiff in this acedhex
assignee of claims for collection purposes only from the following stataridenealth insurance
guaranty assmations: Arizona, California, Colorado, District of Columbia, Georgia, Idaho,
Indiana, lowa, Louisiana, Maryland, Michigan, Minnesota, Mississippi, Montaraable,
Nevada, New Mexico, North Dakota, Ohio, Oregon, Rhode Island, South Dakota, Tennessee,

Utah, Washington, West Virginia, Wisconsin, and Wyoming. Each state life ant msaitance
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guaranty association is a statutory entity created by their respecta/éegialatures to provide
protection to their respective states’ resident policyholidettse event of an insolvency of a
member insurance company. JSF.

5. PNC is a nationally chartered bank with its headquarters in Pittsburgh, Remmesy!
and its designated main office in Delaware. PNC is the suceessuerest to NCB, National
City Bank of the Midwest, and Allegiant Bah#s a result of various mergers. JSF.

6. Allegiant Trust Company, a division of Allegiant Bank, served as the trustédfer
PreNeed Trust | between August 24, 1998, and May 14, 2004 (“Trust I”)NPee- Trust Il
between Aigust 14, 1998, and May 14, 2004 (“Trust II"); ANeed Trust Il between August 28,
1998, and May 14, 2004 (“Trust III"); Pre-Need Trust IV between August 11, 1998, and May 14,
2004 (“Trust IV"); Pre-Need Trust V between March 25, 1999, and May 14, 20Q&(V”?);
as trustee of the Mt. Washington Forever Pre-Need Trust between April 13, 2000, and May 14,
2004 (“MTW Trust”); and as the trustee of the Mason Securities AssociationFdithéaal and
Cremation Society of America RNeed Trust between Febryak9, 1998, and May 14, 2004
(“CSA Trust”) (collectively “the Trusts”). JSF.

7. Allegiant Bank was merged with and into National City Bank of the Midwest,
effective as of July 31, 2004. National City Bank of the Midwest, in turn, was mertedrvd
into National City Bank, effective July 22, 2006. Finally, National City Bank was mesgéd
and into PNC effective in November 2009. JSF.

8. NPS started in 1979 and was owned and controlled by the Cassity family, whose

members were Doug, Rhonda, Tyler, and BrensiBasISF.

2 Throughout the findings of fact and conclusions of law, Allegiant Bam&ferred to as Allegiant Bank, Allegiant,
and the Bank.
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9. NPS sold preneed funeral contracts. Under a preneed funeral contract, a consumer
would arrange and pay for a funeral before the time of need. There were adventages
prearranging a funeral, including relieving loved ones of having to makeatec# the time of
death and freezing the price of the funeral to the price at the time of prearrangksient

10.NPS became the largest preneed seller in Missouri. As part of its marketimgtal f
homes to sell NPS preneed contracts, NPS would stress the funds received would beuseld in t
JSF.

11.Doug Cassity and Randy Sutton controlled the finances of NPS. JSF. Randy Sutton
was president and/or Chief Financial Officer of NPS. Mr. Sutton was alsm&neof Lincoln.
JSF. During Allegiant’s tenure, BreCassity was the Chief Operating Officer and President of
Marketing at NPS. JSF. Angie Hall was an employee of NPS who reported Suttbn. JSF.

12. The Cassity family purchased Lincoln to own and control the insurance company
used for issuing life insurance policies to back the preneed funeral contractg B&& bISF.
Doug Cassity and Randy Sutton, in addition to controlling NPS’s operations, also edrtnell
operations of Lincoln. JSF.

13. Practically all life insurance policies issued by Lincoln wieseied to fund the
preneed funeral contracts sold by NPS. Likewise, the vast majority of th®iR&8ed Trusts’
assets during Allegiant’s period as trustee were in the form of lifeanserpolicies issued by
Lincoln. JSF.

14.NPS and Lincoln were part ofreetwork of companies each owned and controlled by
the Cassity family. These companies included Memorial, Lincoln Memorigic8ey National

Heritage Enterprises, Forever Enterprises, Forever Network, and numebosiiasy funeral
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homes and cemeteriescbuas Hollywood Forever. Ex. P-2372, 56:10-57:3, 58:2-25, 59:8-60:9;
BT Vol. VI, 54:5-17; Ex. P-12.

15. Lincoln Memorial Services was Doug Cassity’s private investment compadywas
an entirely different entity than Lincoln Memorial Life Insurance Camyp&T Vol. VI, 54:18-
55:3; Ex. P2372, 60:1-9.

16. While serving as trustee of the NPS Preneed Trusts, Allegiant, througrsibsipe,
knew NPS, Lincoln, Forever Enterprises, Hollywood Forever, and the other compdahias
the Cassity consortium were relatmatities owned and controlled by the Cassity family. Ex. P-
2381, 62:18-63:2, 64:4-14; Ex. B~ Ex. R2378, 21:24-23:10; BT Vol. 1, 102:16-20.

A. Background of Allegiant, Herbert Morisse, and the Trusts

17.HerbertMorisse is a resident of Oakland, Missouri. BT Vol. V, 31B8-He became
an Eagle Scout in the mid to late 1960s. BT Vol. V, 4:8-11. He graduated from Webstes Grove
High School in 1971, graduated from Westminster College, Fulton, Missouri in 1975, and
graduated from Washington University Law School in 1978. BT Vol. V, 4:14-18. He is an active
member of the Missouri Bar. BT Vol. V, 4:23-24.

18. While at Washington University LawcBool, he served as a clerk for one semester
for Judge Theodore McMillian. BT Vol. V, 5:2-3. He was married in 1984. BT Vol. V, 3:23. He
began his legal career in downtown St. Louis with the firm, Luke & Cunliff in 1978, igragt
principally in the area of insurance defense, worker's compensation and deteksBT Vol.

V, 5:9-18. He supported a principal in the firm who was engaggdriaral practice in estate
planning, probate, trust, closdmgld business entities, real estate contracts, and otherldreas.

19. At Luke & Cunliff, he was assigned some wills and trust work including probate of

estates, wills, and trusts. BT V&, 6:10-13. There, he developed an understanding of the nature
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of fiduciaries. BT Vol. V, 6:18-20. When drafting trust instruments and wills, heddaamd
understood, the roles of different parties. BT Vol. V, 6:23-6:25. In connection witesdea
learned “pretty much” detail about probate administration. BT Vol. V, 6:23-7:1. iportieate
division in the City of St. Louis, he was appointed to one ¢aggrticular, as guardian ad litem,
to review administration of a decedent’s estate, where a charitable begefifjested, either to
a settlement or to a final settlement “not coming down the pike.” BT Vol. V14.3here were
objections about assets in the estate, and he performed those ad litem resmmsihidit
reported back to the coutd. In that work, he looked into how a trustee should be administering
an estate like the one on which he was working. BT Vol. V, 7:15-18.

20.In his law practice, up until 1995, he gained an understanding of a trust instrument,
and it was always his understanding a trust is an entity, an abstractadity, have a valid
trust, there needs to be a grantor, a trustee, and beneficiaries. BT Vol. V, 7:22{88eki=d
administrative provisions of trusts could provide for many thitdydn the area of estate
planning, Mr. Morisse learned how to inquire of clients with respect to their needs aodgsyr
for inclusion in drafting of trust instruments. BT Vol. V, 8:4-7. He knew, under Missawiri |
there were statutory duties a trustee had power to exercise, and the tustenstrould utilize
those, or expand or restrict powers. BT Vol. V, 8:8-18. He learned the trustee hadyiduciar
responsibilities in the performance of trust duties. BT Vol. V, 8:1HH&3earned the duty of
care was to exercise the responsibilities and duties with which the trusteeangeddccurately
and with good care. BT Vol. V, 8:19-24.

21.Mr. Morisse knew a trust instrument could incorporate and include duties,
responsibilities and discretions from Missouri statutes. BT Vol. V, 9:3-9. He betlibgdrust

instrument could not incorporate all duties, responsibilities and discretiortsat'iivas desired,”
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but could create or include broader discretions and powers, or more restrictiviais@ed
powers by accordingly drafting in the powers and discretions’ portion of thertstistentld.
He believed the trust instrument would control over background riiteg, rust instrument
narrowed the duties of the trustee. BT Vol. V, 9:10-14.

22.By 1995, Mr. Morisse’s private practice was 60 to 70 percent probate, trust or
fiduciary work. BT Vol. V, 9:15-19.

23. For enrollment in continuing legal education courses, Mr. Morisse electedudnc
estate planning and taxation as related to fiduciary matters. BT Vol. \/10:23

24.1n some of his work, there would be some person serving in the role of investment
management. BT Vol. V, 10:3-5. First, he believed the trustegponsibilities typically
included, or would include investment responsibilities and administration. BT Vol. V, 10:8-10.
He believed, if there was a wish to have an investment advisor appointed to perform the
investment management function of the trust, that could be accomplished by incogpibwaiti
provision in the trust instrument. BT Vol. V, 10:10-14. In that case, Mr. Morisse believed the
trust instrument would be followed with respect to the formalities of appointibgntrestment
advisor, and the investment manager would be responsible for the investment actions and
decisions of the trust. BT Vol. V, 10:15-19. Mr. Morisse had no investment management
experience. BT Vol. V, 10:2@1. In practice for seventeen years, he learned there are differences
in trust administration and investment management. BT Vol. V, 10:22-11:14.

25. Mr. Morisse believed trust administration was attending to performance of the
administrative responsibilities of the trust, such as making discretionary osoatidinary
distributions, accounting, interacting with beneficiaries, and attendintpelgy business of the

trust, other than investment management. BT Vol. V, 11:1-10. Mr. Morisse believed an
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investment manager would be responsible for establishing the investment eld@cthe
account and physically making investment actions and decisions in accordance with the
investment objective. BT Vol. Vv, 11:11-14.

26. As a practicing lawyer, Mr. Morisse sat down with clients establishisgstraelped
draft trusts, helped interpret trusts and represented people who were appdiicheciases to
trusts. BT Vol. V, 11:1%24. He represented fiduciaries as executors and executrixes, trustees of
trusts, and conservators of conservatorships. BT Vol. V, 12 &ounseled trustees with
respect to their responsibilities and any particular question they prsBifit¥/ol. V, 12:6-8 He
regularly appeared in St. Louis County and St. Louis City probate courts. BT VI®2:9/11.

27.Mr. Morisse described a discretionary trust as “a trust wiher&rustee has
discretion, and, frankly, is charged with the responsibility of exercisingetiise with respect to
investment management.” BT Vol. V, 12:15-21.

28. A nondiscretionary trust, he believed, “would be the flip,” in that the trustee would
not have the authority to engage in investment management. BT Vol. V, 13:1-3. In his view,
even if the trustee wanted to try to exercise investment management dedigdnsstee would
not have the underlying authority to do so. BT Vol. V, 13:7-10. In hiplaetice, Mr. Morisse
learned a directed trust would be a type of nondiscretionary trust. BT Vol. V, 13:16-19.

29.In private practice, Mr. Morisse engaged in activities related to the pimiess
including civic activities, and as a member of the Estateritig Council of St. Louis, which
was composed of professionals from various disciplines, lawyers, CPAs, insuraiiessipnals,
specifically focused on estate planning, trust and estate matters. BT,\1dl.20-15:15. Over a
period of time, as a membef the Bar Association of Metropolitan St. Louis, he served on

various probate, trust and real estate committees. BT Vol. V, 15:18-20; Ex. P-276.
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30. Mr. Morisse learned, in private practice, the duty of an investment managedingeg
how assets should be handled, managed and invested, included their own specific fiduciary
responsibility to manage the assets in accordance with the trust iestrd8i Vol. V, 15:24-

16:9. He observed, there is the prudent man rule and in Missouri, there is the prudent imvestmen
rule, which is essentially a standard of investing to meet fiduciary obligations mbking
investment decisions for a trust estate. BT Vol. V, 16:14-18.

31. The Missouri Supreme Court appointed Mr. Morisse as a committee member, under
the Office of Chief Dsciplinary Counsel, where he, and four other lawyers and two laypersons,
hear complaints referred for deliberation and action, alleging violatiortdmypays of Missouri's
Code of Responsibility for lawyers. BT Vol. V, 16:21-17:13. He was finishingdugral four
year term at the time of trial. BT Vol. V, 17-E8.

32.Mr. Morisse left the law practice in 1995 when he became employed at United
Missouri Bank (“UMB”). BT Vol. V, 17:21-18:3. The law firm was going in a different
direction, and his practice focused more on estate planning, trust/probate, andhatsely
corporations. BT Vol. V, 18:4-9. He worked at UMB from February 1995, to October 1997. BT
Vol. V, 18:13-14. He learned of the job at UMB from Richard Markow. BT Vol. V, 18:15-16.

33. Throughout his areer Mr. Morisse worked in the trust departments of five banks,
including UMB, Allegiant, NCB, PNC, and Wells Fargo. BT Vol. V, 19:19-21. Mr. Morisse
believed he had lived up to the industnstom and practice, as he understood it, at all times of
his career. BT Vol. V, 19:25-20:4.

34.When he worked at UMB, his duties were to act as trust administrator of trust
accounts. BT Vol. V, 21:16-21. Dag-day administration included understanding and following

UMB'’s trust department’s policies and procedures when performing his resfivasilBT Vol.

10
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V, 21:2222:2. Daily, he reviewed the cash balance report to determine if there were aserdraf
in his assigned accounts. BT Vol. V, 2283Thereafter, he attended dayday requirements and
duties related to the various and specific accounts to which he was askighlednteracted

with lawyers of clients who were either grantors or beneficiaries obiatsdor which he was
responsible. BT Vol. V, 22:12-14. Mr. Morisse recognized Mr. Markow’s chief respatisgoil
were marketing, but he had management responsibility for the trust depastaife®@T Vol. V,
22:15-19. Administratively, Mr. Morisse reported to Don Edinger at UMB’s home office
Kansas City. BT Vol. V, 22:20-21. Mr. Markow worked at UMB from 1993 until 1996. BT Vol.
V, 22:22-23.

35. While at UMB, Mr. Morisse administered a variety of fiduciary accountsuding
revocable and irrevocable trusts, as well as other types of accounts. BT Vol. ¥, 23:UMB,
there was a portfolio manager on premises who performed investment management for
discretionary trust accounts. BT Vol. V, 23:9-12. No portfolio manager or investnaeaiger
was assigned to nondiscretionary accounts. BT Vol. V, 23:13-16.

36. At the time Mr. Morisse’s book of business had increased beyond the capacity that
was the model for a trust administrator. BT Vol. V, 23:21-25. When no additional admiwéstrati
assistants were hired, contrary to representations made to him, Mss®elected to resign, for
health reasons. BT Vol. V, 24:1-5. Mr. Morisse joined Allegiant Bank shortly afieirg UMB
in November 1997. Ex. P-0276; BT Vol. V, 24:22-25:2.

37. Allegiant Bank was founded in St. Louis Missouri in the spring of 1989. In the
beginning Allegiant Bank did not have a trust department. JSF.

38. Shaun Hayes, the President and CEO of Allegiant Bank, wanted Allegiant to have a

trust department so it would be “perceived as a full service financial irstituEx. P-2378,

11
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11:23-12:3. Allegant’s trust department was created as a marketing technique to give a mere
“perception” Allegiant had a trust departmddt.at 12:10-23. The trust department was never a
core competency of Allegiant Bank, and was never intended td.ks.18:4-16. Th trust
department was so small Mr. Hayes “paid no attention” to it, as it was not thieeBank made

its money.ld. at 33:25-34:9.

39.0n or about October 1, 1997, a date preceHiedpertMorisse’s’ affiliation with
Allegiant Bank, Mr. Morisse learned, through Richard Markow, Allegiant Baaek going to
open “a brandiew trust department.” BT Vol. I, 33:23:1; BT Vol. V, 24:6-9 Mr. Morisse
was going to be invited to be the first and only trust administrator in Allegisawdnust
department. BT Vol. |134:8-10. There were no trusts on the books at the time Mr. Morisse
became employed at Allegiant Bank. BT Vol. Il, 34:11-15. At that time, he had handled no
preneedrusts and had not worked preneedrust accounts, but, as an attorney, he had worked
with many clients with respect to creation of trusts and how assets should and could be
transferred to trusts. BYol. Il, 35:3-17.Mr. Morisse became familiar with Allegiant Bank
operations, prior to him joining the Bank. BT Vol. V, 24:25-The Bank offexd traditional
banking services from making loans, maintaining deposit accounts, issuirfgc@tegiof
Deposit andffering safety deposit boxetd.

40. Richard Markow was going to be designated as the person responsible for
administering the activities dfllegiant Bank’s trust department. Ex. P-2001, pg. 2; BT Vol. I,
40:4-8. Allegiant Bank employed Mr. Markow as president of its trust departmeMoBllI,
41:21-23. Even though the minutes of a board of directors meeting on September 17, 1997,
designatd Mr. Markow as trust administrator, Mr. Markow was never the administeatoP-

2001; BTVol. 11, 85:22-24. Mr. Markow had no training or experience in administering trusts,

3 Herbert Morisse was the trust administrator for the Trusts duriegiant’s tenure as truste

12
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and was, instead, hired by Allegiant for his marketing and sales abilitieB-Z381, 47:15-
48:11, 54:14-16.

41.Mr. Morisse met Richard Markow through his affiliation with the Estate Planning
Council of St. Louis. BT Vol. V, 20:5-9. Mr. Morisse knew he had a law degree from the
University of Missouri, was a CPA, and worked as an@asmin the tax department of
Laventhol and Horwath. BT Vol. V, 21:2-12; Ex. P-276, pg. 7. Mr. Morisse knew Mr. Markow
waspreviouslyinvolved in marketing at/nited Missouri Bank (“UMB”) and knew Mr. Markow
had never served “in the slightest capacitg@sal handen administering any trusts.” BT Vol.
I, 40:12-19, 41:12-15. Mr. Morisse knew Mr. Markow had no prior experiencepngtineed
trusts, and did not recall Mr. Markow as having any experience as a trusisidator, even
though he was appointed head of its trust department. Ex. P-2001, pg.2; BT Vol. I, 42:11-18.
Mr. Morisse recognized, from the first day, Mr. Markow was hired for marketing BiilVol.
Il, 57:17-58:1. Mr. Morisse believed Mr. Markomas a qualified trustee executive. BT \\d|.
21:13-15.

42.Mr. Morisse was the sole trust administrator at Allegiant Bank. Previously,$e wa
trust administrator at UMB where he had no investment responsibility, receivesdmiog in
investment management, and was never employed as trust c&ins@ll. 11, 23:1024:3, 25:6-
12. He understood, at UMB, other people in the trust department were experienced ineintvestm
management. BT Vol. Il, 25:13-1This was Mr. Morisse’s first time acting as trust
administrator. Ex. P-276; BT Vol. V, 18:17-19.

43. Allegiant’s trust department was small, and thinly staffed on purpose. Ex. P-2378,
18:4-16; 18:21-19:6. It had only three employees — including Mr. Markow and Mr. Moradse —

the time Allegiant took over as trustee for the Trusts. P&m Buchanan was tlieird person in

13
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Allegiant Bank’s trust department behind Mr. Markow and Mr. Morisse. BT Vol. I1B-86She
was hired to be baesffice support for Mr. Morisse. BT Vol. Il, 46:7-9. She had no experience
as a trust administrator, was not hired to judge prudence of any investmentiingeahd Mr.
Morisse would not have relied on her judgment as to prudence of investments in theBllrusts
Vol. I, 46:10-22. Neither, would Mr. Morisse have relieddn Markow to judge prudence of
investments in the Trusts. BT Vol. 1l, 46:23-47:1. Mr. Morisse was not trained to look at the
assets in the Trusts and judge whether they were prudent investments. BTATodl.The
Court concludes the Trust Department was seyergdlerfunded for all of the six years of
Allegiant’s tenure, and understaffing contributed to cause Allegianlisddo comply with
keeping, protecting, and controlling trust assets as required by Chapter 436.

44.Mary Schmidt arrivedn the trust departnme shortly thereafter. BT Vol. V, 25:24-
26:3. Ms. Schmidt formerly worked at First Bank and then UMB for a number of yearsst
administrator, when Mr. Morisse worked at UMB. BT Vol. V, 26:5-9. A document from
Allegiant describing the employees oéttiust departmenshortly after it was established
described Mr. Markow as having overall management of the trust company. Ex. P-276, pg. 5. He
had thirteen years of experience at UNB.Mr. Morisse believed the trust department at
Allegiant Bank, athe time he arrived, was “up to the tasks that were then facing it.” BT Vol. V,
27:10-12.

45.When he joined Allegiant Bank, it had recently had its trust powers reactivatkd by t
Missouri Division of Finance. BT Vol. V, 25:3-7. This was memorialized i®atober 10,
1997, letter from the Missouri Division of Finance authorizing Allegiant Bank to iseerc
fiduciary powers, about a month before Mr. Morisse arrived at Allegiant Bank. E36,3g. 4;

BT Vol. V, 25:19-23.

14
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46.1n 1997, during Mr. Morisse’s employent at Allegiant Bank, the trust department
administered $2,277,000.00 in trust assets, over which he performed no management
responsibilities. Ex. 8496; BT Vol. Il, 39:8-40:3. Mr. Markow did not involve himself in the
day+to-day administration of any of the accounts in the trust department at Atl&gak. BT
Vol. Il, 47:20-23.

47.There was no investment manager on staff at Allegiant Bank when Mr. Morisse
arrived as an employeBT Vol. V, 27:13-15. The Bank required certain back-office support as a
trug accounting system, and contractually engaged a firm named Midwest druapagy
(“Midwest”) from Overland Park, Kansas. BT Vol. V, 27:16-23. Mr. Morisse worked with
individuals from that firm. BT Vol. V, 27:24-25.

48. Midwest was comprised of “professionals who knew how to run trust administration”
and which provided support for newer trust departments. Ex. P-2381, 53:1-11. Allegiant’s
contract with Midwest “allowed the state [of Missouri] to be comfortable with dotya
Allegiant’s “charter, the trust pasvs.” Ex. P2383, 81:9-19, 85:10-18.

49. Midwest provided operations services, maintained the trust vault, maintained and ran
the trust and accounting systems, and provided investment management servicels\BT V
28:1-6. Midwest Trust Company worked withiégiant for at least a year, maybe two years,
until Allegiant Bank obtained its own trust accounting system and, in effect, aniopgrat
manager. BT Vol. V, 28:12-18. Shortly thereafter, Allegiant Bank merged witih§datBank.

BT Vol. V, 28:19-22. Mr. Morisse visited Midwest to develop an understanding of what they
did. BT Vol. V, 28:23-25.
50. Mr. Markow drove Mr. Morisse to Midwest in Kansas to meet with Midwest's

managers and representatives, for approximately one to two days, to disasath@aiankvas
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contracting for fiduciary services, one of which was investment manageBiexbol. V, 29:39.
Any specific investment decisions were made by Bill Courtney, a portffficeoassigned to
work with Allegiant. BT Vol. V, 29:14-18. The customers of Allegiant knew the Bank had
contracted with Midwest to perform investment management services aswvelckroom
services. BT Vol. V, 29:22-30:5.

51.In meetings with customers of Allegiant, fatweface or by phone, Mr. Courtney was
identified as a portfolio mager with Midwest. BT Vol. V, 30:5. Midwest also assisted with
policy procedures and provided the Bank with an initial policy and procedure handbook. BT Vol.
V, 30:6-12. The first trusts that came into the Bank while Mr. Morisse was trust adnimistra
were either revocable or irrevocable trusts affiliated with Mr. Markowtgefah law, Dr.
Aronberg. BT Vol. V, 30:13-18.

52. Shortly after he arrived at Allegiant, Mr. Morisse started looking into thst$rBT
Vol. V, 30:19-21. That started when Mr. Markow advised him, Shaun Hayes and Mr. Markow
were planning a meeting to discuss and potentially pursue business with NP&ylls on the
loan side and Mr. Markow on the trust side. BT Vol. V, 30:22-31:1. On December 9, 1997, a
financing and trust services proposal for the benefit of Forever Enterpnisésyas presented
to Allegiant. Ex. P290. It was a combined commercial loan proposal and a trust services
proposal. Ex. P-290, pg. 2. Mr. Markow proposed an account of $1,650,00p:@déedunds
and an endowed care account of $834,000.00 to land a $2.4 million combingtienexd
accounts with the prospect other NB8needaccounts would follow. Ex. P-290, pg. 9; BT Vol.

I, 51:20-25.

41n an organizational chart of “Cassity entities,” Forever Enterprisesappeared under Heritage Enterprises,
which also owned NPS, Lincoln Memorial Services, and LincolnVBI I, 60:8-14; Ex. RP12.
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53. The Bank was going to try to land all of the Trusts, which wouldrtiall of the
other accounts at Allegiant’s trust department. BT Vol. Il, 52:1-12.

54. Mr. Morisse learned the trusts that could potentially move to Allegiant prvereed
funeral trusts, governed by a specific Missouri statute. BT Vol. V, 31:12-19. Mis$donade
an effort to familiarize himself with that statute, before he even got copiassbatgreements or
statements to revievd.

55. Mr. Morisse’s recollection was, at some time either before the first meeting, or
shortly after, but before a follow-up meeting Mr. Markow and Mr. Hayes hadQ@éssity
family members, Mr. Morisse hand-wrote a list of questions he thought would bentele
obtaining information to understand what the trusts were and the operation of them. 31:23-32:4.
His notes are dateddvember 25, 1997, within the month of his arrival at Allegiant Bank. Ex. P-
283.

56. His purpose in creating these notes was to understand what the trusts were, what
would be required in connection with their administration and, or, management and what would
be expected of the Bank. BT Vol. V, 32:25-33:4. Mr. Morisse had previously participated in
intake of new accounts. BT Vol. V, 33:5-7. Mr. Morisse tried to follow that general due
diligence procedure with the Trusts. BT Vol. V, 33:8-10. His first haritten note was “Is the
current corporate fiduciary serving as trustee under,” and then its blank. Ex. Pe2&8. bt
know the name of the trustee and he wanted to understand who was serving in whataagbacity
who it might be. BT Vol. V, 33:16-19. His answers came from a number of sources. BT Vol. V,
33:2025. He discovered the trustee at the time was Mercantile BAnk.

57. Additional information came from NPS’s attorney, Jean Maylack. BT Vol. V, 34:1-3.

When asked if he had formed an opinion as to her quality, capability, and honesty as ay attorne
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he responded, “Yes, she was then practicing as an attorney with a firmmebagized in St.
Louis, County.” BT Vol. V, 34:6-9.

58. Mr. Morisse’s second question, in his notes, was “what is the current valieetsf as
in trust?” Ex. P-283. He wanted to know what the Bank’s responsibility would be. BT Vol. V,
34:15-16. His next question was, “What is the asset allocation? Fixed, equity, cashndthe
unique.” Ex. P-283. He received answers to that question. BT Vol. ¥7-22.

59. Mr. Morisse defined fixed assets as “fixed income, which is essentially booigs.”

BT Vol. V, 34:23-35:1. Equity, he defined, as stocks, asashjwag cash’ BT Vol. V, 35:2-5.
He wanted to dig into “unique assets,” to find out if there were any, and if thezewleat
would be expected or required. BT Vol. V, 35:6-11. He discovered the acsoistantially
containedife insurance which he considered a unique asset. BT Vol. V, 35:12-16.

60. Next, on his handvritten list, he wrote, “Are investments directed or discretionary?”
Ex. R283. He knew it would make a differenaeterms of the Bank’s responsibility if it
accepted appointment as successor trustdeeyfwere solely administrative or included
performing investment management duties. BT Vol. V, 35:19-24.

61. According to Mr. Morisse, if investments in the Trusts were directed, the Bank woul
not have investment responsibility. BT Vol. V, 36:5-8. If investits were discretionary, that
would mean the Bank would have investment management responsibility, and there would need
to be discussion of Midwest’s services in the area. BT Vol. V, 36:9-14. Mr. Morisse found out
the accounts were directed. BT Vol. V, 36:15-16. Mr. Morisse “at all times, even up tooday [
believed the NPS trusts were directed.” BT Vol. V, 36:17-19. At no point in time from 1997 to
the present, did any person ever tell Mr. Morisse these investments wereatiacyetvhere

Allegiant woul have investment responsibility. BT Vol. V, 36:23-37:1.
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62. Mr. Morisse’s third question wa8/Vhat are the total number of prenemahtracts?”

Ex. R283. He believed he needed an understanding as to the volume and with respect to what
responsibilities or exgrtations there would Bndthe Bank’s ability to provide what was

expected. BT Vol. V, 37:4-8. His next question was, “How many contracts involve premium
payments, monthly, quarterly, annually?” Ex. P-283. He knew a premium was the amount due on
an insurance policy to keep it in force. BT Vol. V, 37:13-15.

63. Mr. Morisse asked Mercantile Bah&nd NPS how many contracts involved
premium payments to determine the requirements for the Bank to make monthly)yjaader
annual premium payments. BT Vol. V, 38:5-14.

64. Mr. Morisse was told the Bank would not need to make any premium payments; any
premiums paid would be handled by the outside investment advisor. BT Vol. V, 39:9-15. He also
understood Mercantile Bank was not making premium paymieintslr. Morisse understood,
with respect to the life insurance policies, they were ordinary or wWifelgelicies paidup. BT
Vol. V, 39:16-19.

65. His sixth note, intended for NP#as “Please furnish a sample report provided by
you to the trustee.” Ex. P83. He received sample of a packetupplied monthly by NPS,
which was one used by Mercantile Bank. BT Vol. V, 39:23-40:3. His use of “packetsstesetr
were identical to what he understood Mercantile had been using for some time..B/7, @8-

11. His next questioan numbeffive was “How often do you furnish the reports?” Ex. P-283.
He wanted to understand the frequency with which activity would be required to anddist
expectations matched against the capabilities of the Bank. BT Vol. V, 40:T8&ast

guestion was“What term for trustee services at quoted fee?” EX8B.

> Mercantile Bank was the trustee immediataiipr to Allegiant taking over as trustee.
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66. Mr. Morisse also had some questions for a person name Kathi, who he believed was
with Mercantile Bank. BT Vol. V, 41:9-14. He took notes of the conversation about acceptance
of the trust on November 25, 1997. Ex. P-283. He believed he received sufficient information
about the trustto deliberate on whether the accounts should be accepted. BT Vol. V, 41:21-24.

67. The first issue addressed in his conversation with Kathi was “Company repyitati
to get a comfort level or understanding of the client in the community. Ex. P-2830BV .,V
42:2-4. The next question was sufficiency and frequency of reports furnished by S t
trustee. Ex. P-283. Next, he asked for the number of contldcdter that, the question was
the number of contracts with premium payments monthly, quarterly, anridae also wrote,

“Get copy of Missouri Statute for trustee responsibilities and reportingreagents to
Missouri.” Id. Someone had mentioned atste governe@reneeduneral contracts and he
wanted to be sure he obtained and understood it. BT Vol. V, 43:13-17.

68. Mr. Morisse also participated in drafting a request for information to NR&1997
time period, asking questions to determine if AkegiBank was able to submit a proposal to
serve as trustee for the NPS prengast. Ex. D-729; BT Vol. V, 43:21-25. Mr. Morisse asked if
the current trustee was serving under the provisions of Section 436.005 through .071 RSMo. EX.
D-729. He next askeaf the most recent prenetrdst annual report as filed with the
“Registration of the Missouri Department of Economic DevelopméahtNext, Mr. Morisse
asked “What is the current value of assets in trust and what value of assetsasealltucequity,
fixed income and cash?. Question four wasAre the trust investments directed or

discretionary?’ld. He was told this was a directed trust. BT Vol. V, 46:19-21.

8 At this time, Allegiant was accepting only one trust, Trust I. The dthets would be accepted by Allegiant at a
later date.
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69. Skipping to question six, Mr. Morisse asked, “What is the current numipeeioéed
contracts having monthly, semi-annual, and annual premium payments?” Ex. BeAZ€s told
Mercantile was not making premium payments. BT Vol. V, 47:1-6. The seventh question was,
“Please furnish us with a sample copy of the report you provided your curreeétidsiv often
do you furnish this report?” Ex. D-729. He learned the report was a packet received/niwnthl
Vol. V, 47:13-16.

70.0n November 25, 1997, the Bank sent a letter to Jean Maylack, attorney for NPS,
signed by John Meek, loan officer of Allegiant. Ex. P-284. Mr. Morisse learned #&ikeBank,
in addition to having an interest in the trust business, was also interested in malkdngEirl
Vol. V, 48:9-15. The letter stated, “Allegiant Bank would like to propose financing,” lfwarra
to Faever Enterprises, Inc. in the aggregate amount of $2.2 to $2.4 million. Ex. P-284. At this
time, Mr. Morisse believed the credit department of the Bank was supportive of having
business relationship with businesses associated with the Cassitys..BA, ¥8123-49:2.

71. Allegiant Bank requested further financial information related to theproposal
being considered. Ex. B84. ltemeightin the letter askedWhat regulations and requirements
governpreneedsales?1d. Itemnineasked “Are preneedservices adequately funded? How are
the assets managed, and by whoid?Based on due diligence calls and documents provided,
Mr. Morisse concludegreneedservices were adequately funded by life insurance. BT Vol. V,
50:10416. He learned assets were mandgedn outside investment manager, named Wulf,
Bates & Murphy BT Vol. V, 50:17-20. As to regulations and requirements govemiegeed
trusts, Mr. Morisse learned Chapter 436 appliegremeedrusts and another section dealt with

the annual report with the state agency. BT Vol. V, 50:21-25.
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72.Mr. Morisse hand-drafted a formal trust company proposal. Ex. D-728,3d32-
Vol. V, 51:1-3. In the proposal, Mr. Morisse wrote, “Allegiant Bank is prepared to aictsise
for your firm’spreneedrust account and endowed care fund trust account in accordance with
Missouri Statutory provisions governing those types of accounts,” with section rsustéed.
Ex. D-728. He believed the appropriate staffing and backroom services were available and
adequate to meet expectations. BT Vol. V, 525-He believed he was qualified to read Chapter
436 and understand its requirements. BT Vol. V, 52:20-22.

73. Mr. Morissestatedin the proposal, “Since you have designated a qualified investment
advisor to providenvestment management services as trustee for the prensedccount . . .”
Ex. D-728. Mr. Morisse, at all times from before he took inThestsuntil he resigned May 13,
2004, believed there was a qualified investment advisor that provided investaregement
services for the preneedist accounts. BT Vol. V, 53:17-21.

74.Mr. Morisse next described services Allegiant Bank would be willing to provide.
First, he described “custody of the assets.” Ex. D-728. Mr. Morisse believed he dat that
whale time he was trusteehy maintaining—by keeping, maintaining, owning, and controlling
assets that were deposited to and/or part of the trust estate.” BT Vol9\,H6Mr. Morisse
believed he livedip to this service listed in his handwritten proposal. BT Vol. V, 54:15-17. As
to “Receipt of Deposits,” Mr. Morisdeelievedthe Bank would have the capability to receive
deposits either by check or wire, deposit them to the accounhaaedt accounted fand
booked. BT Vol. V, 54:21-23He believed héved-up to that the whole time he was trustee. BT
Vol. V, 54:24-55:2. The Court concludes, by clear and convincing evidence, Mr. Morisse did not
lawfully receive deposits, did not lawfully deposit them to the account, and did notl{akdué

deposits accounted for and booked.
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75.The next service mentioned wéSransfers to and interaction with investment
advisor.” Ex. D-728. To learn more, Mr. Morisse went to the Wulf, Bates & Muoffioe at the
Heritage office building in Clayton, Missouri. BT Vol. V, 55:14-22.

76. The next service Mr. Morisse identified Allegiant Bank would be willing tovjate
was any required account review and calculations related to distribution of inerni2-728.
Mr. Morisse understood NPS, as grantor of the trust, was entitled to distributraronfa. BT
Vol. V, 56:9-12. He believed administrative reviews in a directed account were done in
accordance with the Bank’s policy and procedures throughout the period of Allegians Bank’
tenure. BT Vol. V, 56:13-19. The Court disagreathwir. Morisse.

77.The next title was‘Distribution of income in accordance with applicable statutory
provisions.” Ex. D-728. Mr. Morisse believed he understood when income should be distributed.
BT Vol. V, 56:24-57:4. His view was, income could be distributed if the value of the trest ass
equaled the total amount of deposits to the account and would not be reduced below the total
deposits to the account by the income distributidnHe believed he distributed income by that
standard at all times. BT Vol. V, 57:5Clearly, Mr. Morisse il not follow the statute in either
regard.The next title was*‘Monthly statements showing account transactions and account
value,” and thept'year—end tax information” was the last item. Ex.728. Mr. Morisse
provided monthly statements which were gated by a thirgparty provider to the Bank,
“outside the state of Missouri and printed, assembled and mailed monthly.” BT Vol. V, 57:17-
22. The statements went to NPS, attention Randy Sutton, and to Wulf, Bates & Murphgl. BT
V, 57:23-25.

78. Allegiant Bark entered into a lending relationship with the Casswtyted companies.

BT Vol. V, 59:15-18. A memorandum was prepared by the Allegiant Bank lending group, dated
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December 5, 1997, in which John Meek was involved, on the loan or credit side of the Bank. Ex.
P-12. The promissory note was for $2.2 million, amortized over 20 years at 8.625%, and was
secured by a first deed of trust, naming Bellerive Heritage Gardens cenfatesrly Hiram.

Id.

79. Allegiant Bank was also willing to extend to NPS a working capitalof credit of
$100,000.00 for twelve months. Ex. P-12. Additionally, Allegiant Trust Company extended a
commitment to provide custodial services for their perpetual carprandedrust totaling $2
million. Id. Later, Allegiant Bank took omanymore of theTrusts. BT Vol. V, 61:8-10. The
current administrator was Mercantile Bank, and the registered financiabadas Wulf, Bates
& Murphy. Ex. P-12. After Wulf, Bates & Murphy took over at Allegiant Bank as itmrest
advisorfor the TrustsMr. Morisse always believed that firm was managing investments for the
trust, and he believed this memorandum documented that belief of the Bank in 1997. BT Vol. V,
61:16-23. The memorandum referenced that “substantial other trust accounts exiséyaare t
interested in leaving Mercantile. Ex1R.

80. Mr. Morisse believed Lincoln Memorial Services was affiliated with Lincoln
Memorial Life Insurance Company. BT Vol. V, 62:14-16. The Banking Relations Maxhara
showed Forever Enterprises was wholly-owned by Heritage EnterprisesxIit12. Heritage
Enterprises was a Missoumolding companywhich also owned National Prearranged Services,
Inc., Lincoln Memorial Services, Lincoln Heritage Corporation, Lincoln Meahdife
Insurance Company and Memorial Lifestmance Companyd. Brent Cassity, and his family,
controlled majority ownership of all corporatiotd. “The holding company reports $55 million
in annual revenue with net profits exceeding $2 milliod."When theTrustscame in, Mr.

Morisse believedhere was financial wherewithal behind the companies. BT Vol. V, 62:21-23.
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81. From the Banking Relations Memorandum, Mr. Morisse knew the Cassity faaaly
been in the funeral business over forty years, and in 1996, in the section on “Financial
Condition,” he saw cemetery revenue was $774,000.00. ER. Prerim financial statements
the Bank received for September 30, 1997, showed virtually all revenue generatedilvasdtt
to cemetery sales with the company reflecting gross profits of $850,000 in nine-sated of
$1,056,000.00d. The banking memorandum described the strengths and weaknesses related to
the to the Forever Enterprises businébs.

82. The memorandum noted “Excellent cash flow coverage of 1.56 times with no reliance
on increased sales bight on by the new mausoleum; Conservative LTV of 62% on marketable
property with no reliance on developed cemetery property; Consistent earngéags sbupled
with good liquidity; Significant trust relationship totaling $2MM with additional trusts
available.” Ex. P12, pg. 4. Mr. Meek listed no weaknesses identified by the Bank’s lending
department. Ex. P-12, pg. 4. When the Bank acceptedtistsTMr. Morisse believed NPS-
affiliated entities were able to pay their bills as they came due. BT Vol. \;}566:2

83. Mr. Morisse assisted in drafting a formal proposal letter for signayukérbMarkow
to Brent Cassity, presenting the proposal for trust services. BT Vol. V, 66:9-1R:F92. The
letter was of the same substance as the previously discussed handverision. Ex. P-292.

84. Allegiant Bank submitted a financing and trust services proposal for the banefit
Forever Enterprises signed by Mr. Meek and Mr. Markow. Ex. P-290. Included wtex a let
committing the Bank to the commercial real estate loan and working capital lirexdaffor
$2.25 million. Ex. P-290. The Bank was willing to extend a working capital line of coedinf
amount not to exceed $100,000.@0D.Mr. Morisse recognized a promissory note from borrower

Forever Enterprises, dated January 5, 1998, for $2.25 million. Ex. P-304; BT Vol. V, 68:15-18.
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85. Included in the proposal was the letter Mr. Morisse drafted for Mr. Meek and Mr.
Markow to sign. Ex. 290. The letter stated “Allegiant Trust Company can serve as trustee of
[Mr. Cassity’s] frm’s preneedrust account and endowed care fund trust account governed by
Missouri statutory provisions of Section 436.005 et seq. [] and Section 214.320 et. seq. [],
respectively.ld. Further in the letter Mr. Morisse drafted, he wrote, “However, in light of the
fact that Allegiant Trust Company will be relieved of investment responsibility\ewould
appreciate the opportunity to review the agreement with your financial advisbilr.

Morisse, then, described fees. Ex. P-0290, pg. 10.

86. Mr. Morisse believed being relieved of investment responsibility meant the Bank,
through some provision of thHigust Agreemenor otherwise, did not have investment
responsibility because of the appointment of an investment advisor. BT Vol. V, 71:1-6. Mr.
Morisse vewed the Trust Agreemeas a significant document for the work he would be doing
if he were selected as trust administrator. BT Vol. V, 71:6.3

87.From the time Mr. Morisse started at Allegiant Bank in August, 7988] the time
he left in May 2004, as trust administrator, he believed Allegiant, and himself, lived tyatto w
he said he would do, and all of these services provided in the proposal. BT Vol. V, 59Th@-14.
Court disagrees with Mr. Morisse.

88. The Allegiant trust department was successful in landing all of thepkd?®ed
accounts in 1998. BVol. Il, 61:15-18. The trust department, which had three total accounts
valued at $2,277,000.00, increased its accounts to a total of $137 million, the vast maijagity b
NPS accountsISF;BT Vol. II, 61:19-62:1Of the $52 million in trust assets in Trust IV,

$50,231,407.30 (96.38%) were in the form of Lincoln life insurance policies. JSF. Over 97% of

7 Mr. Morisse actually joined the Allegiant Bank in November 1996.
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Trust I's assets were certificates of debentures from NPS totaimgximately $1.7 million.
JSF.Mr. Morisse participated in the intake process of the Trusts. BT Vol. V, 31:7-9.

89. Whenthe Trusts came tallegiant Bank, the entire trust department was Mr.
Markow, Mr. Morisse and Pam Buchanan. BT Vol. Il, 48:23-49:2.

90. In the release of Allegiant Bank’s 1998 annual report, Mr. Hayes and the Board of
Directors talked about the growth of Allegiant Bank. Ex. P-371, pg. 6. The annual report was
intended for investors and potential investors in Allegiant Bancorp. BT Vol. IV, 226:10a13. O
page 9 of the 1998 annual report, it stated: “Trust company ends first year with Si&0 mil
under management.” Ex. P-0371, pg. 9.

91. Of the $137 million in trust assets at Allegiant Bank, almost all wer€rss,
which were not under the management by the trust department. BT Vol. IV, 225:13-21. “Under
management” had a specific meaning in trust terminology, and at Allegiant Barstatbment
“under management” meant the trust department was actually managing theémisesBT
Vol. IV, 225:22-226:3. According to Allegiant’s definition of “under management,” this
statemenin the report about the amount of assets under management was not true. BT Vol. IV,
228:4-12. Mr. Morisse agreed this “wouldn’t be my characterization,” and the NPS isumbe
should have been deducted because they were not under management. BT Vol. IV, 228:12,
229:11-14.

92. When Allegiant took over the Trustfet Trust Agreemeneferenced Mark Twain
Bank, a predecessor of Mercantile Bank, but such references did not chahgesthe
AgreementEx. P-168; BT Vol. V, 72:3-8. Mr. Morisse carefully read Tmast Agreementand

considered every paragraph, including the definitions section. BT Vol. V, 72:16-21.
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93. In the definitions section of the Trust Agreement, Article I, 1.1 desdriOwner
shall mean each person who shall execute a funeral agreement v@tiléndor the purposes of
funeral expenses, articles and facilities agreed to be furnished therend@gthar the person
designated as his successor in the funeral agreaemmé there is no such designation his legal
representative.Ex. PR168.In Section 1.2, “Trustee shall mean [Allegiant Bdiakid successor
to the fiduciary business of said corporation, or any succesgste€ named by Seller hereunder
which is agreedh writing to accept the trust property and act as Trustdelfl this case, NPS
was Seller. BT Vol. Y73:24-25.

94.1n Section 1.5, “Beneficiary, is the person designated in writing by the owner of a
funeral agreement as the person who is to be subject of the disposition and is taheceive
funeral and/or burial services therein described, or if no such person is dektgeatéhe
Owner thereof.” Ex. P-16&Jntil the litigation began, Mr. Morisse believed the beneficiaries
were NPS and Allegiant. Aftetepositions and at the bench trial, Mr. Morisse said his
understanding was the beneficiary meant “consumer” or the “person” who is g@agthe
funeral. BT Vol. V, 74:11-14.

95. Section 2.1 described the obligations of “Seller:” “Seller shall depoditthé trustee
any sums received by it from owners, which are required to be deposited in théyrtie laws
of the State of Missouri.” Ex. P-168. Mr. Morisse understood his responsibility corgénein
“sums” was to receive them and deposit them. BT. V, 75:6-9. He believed he always did
that. BT Vol. V, 75:10-11.

96. Mr. Morisse believed the trust instrument required the seller, NPS, to keep evidenc

of the amounts on deposit for a particular customer. BT Vol. V, 94:16-19. He was asked, “And

81n place of the Court’s inserted “[Allegiant Bank], “Mark Twain Bank” appéarthe document. “Mark Twain
Bank” was a predecessor trustee to “Mercantile Bank” which was a predecessegiamiBank, and the form was
continually used in its original format.

28



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 29 of 305 PagelD #:
95049

do you believe that your view that NPS is who is supposed to keep information about the amount
held in trust for each particular consumer, do you believe that that is refledbedtingt

instrument, itself?” Mr. Morisse answered “Yes.” BT Vol. V, 94:20-Pdis mistaken belief by

Mr. Morissewas a breach of trust.

97.Section 2.2, provided, generally, for the trustee to have management responsibility for
the assets of the trust, provided if fireneedrust exceeds $250,000.00, Seller may appoint an
outside investment advisor - or may appoint an independent qualified investment adviser. Ex. P
168. Mr. Morisse believed the Trusts’ values always exceeded $250,000.00. BT Vol. V, 75:23-
76:2. From the day Allegiant was named as trustee, and Mr. Morisse as trust aatoinibeere
was a large negative value for Trust IV.

98. Mr. Morissebelievedan independent investment advisor could be appointed by
looking at the balance of the assets in trmants. BT Vol. V, 76:3-4. He believed NPS
appointed an independent, qualified investment advisor. BT Vol. V, 76:25-77:3.

99. Section 2.2 of th@rust Agreementlescribed the requirement for the investment
advisor to comply with Missouri law. Ex. P-16Bhe advisor must be registered with the federal
government or the statiel. The last clause stated, “. . . and Thrastee shall have no liability for
any investment decision made by such investment advisoiThis was a term understood in
the industry as an exoneration provision, according to Mr. Morisse. BT Vol. V, 77:14-18.
“Exoneration would be having no liability.” BT Vol. V, 77:21.

100.Mr. Morisse had experience, in his legal practice, where on appointment and
acceptance of appointment by a successastee, the successor trustee would have no liability,
or would be exonerated from the acts of the prior trustee. BT Vol. V, 7B43. In any

number of trusts with which he was affiliated “there was similarly an outsiéstiment advisor
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appointed.d. He saw cases where the trust protector was exonerated or excused from or
relieved of liability “if the duties per - are performed in - under his best belief and effort&d’
Mr. Morisse understood the investment advisor for the NPS trust had served during iMéscant
tenure. BT Vol. V, 78:14-20.

101.Section 2.3 stated, “[nJowneP shall be deemed to have individual ownership of
any asset in th€rust.” Ex. P-168This Section alsprovided the ownership of all assets
comprising the trust shall be solely in the trustee. Ex. P-168. Mr. Morisse thought tihaime
requirement, by either holding and having on the trust company’s books marketakteeseour
securities that were able to be held and registered in that fashion. BT Vol. V, 78:24T%7. |
case of the evidence of life insurance in the NPS pretmest] Mr. Morisse thought he met the
requirement by having verification and certification of ownership and control |smteing
named as beneficiarid. Mr. Morisse was mistaken.

102.Section 2.4 stated, “With each deposit, Seller will provide a breakdown of how
much of said deposit is to be credftith each owner, described by number and name\ofe®”
Id. “[Allegiant] accepted and relied upon the information NPS provided to the Bank in the
montHy packet.” BT Vol. V, 79:24-25. Mr. Morisse believed it was the obligation of NPS, the
Seller, to provide this breakdown, under Section 2.4. BT Vol. V, 80NeBher the Trust
Agreement or Chapter 436 recognized this as a substitute for “how much of said idapdse
created to each ‘Owngdescribed by number and name of owner.”

103. Article 1ll, Section 3.1 of th@rust Agreementeferenced “Dispositive
Distributions” “The trustee shall hold, protect, and conserve the trust corpus through the

managemet, investment and reinvestment of the trust property, and shall apply and distribute

9 Owne refers to the individual who will receive the services.
10The Court believes the reference in the text should be “credited” rather thaedtraaappears in the text,
however, review of the Trust Agreement confirms the word appeaseng ith“created.”
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the principal and cause to be applied and distributed the income as provided.” Ex. P-168. Mr.
Morisse understood this provision governed his behavior at all times heuste®, and he
believed he complied with it. BT Vol. V, 80:14-18. With regard to the life insurance coespani
Mr. Morisse believed he complied by, “The trust company, once again, owned and abiielle
policies that were part of the assets of the estatd distributions were made in accordance with
the provisions of th&rust Agreementvhich paralleled the statute.” BT Vol. V, 80:19-23. There
is no doubt Allegiant Bank never controlled the insurance policies. Mr. Morisse acixsitkyd
a custody agrement whereby custody of the policies was turned over to NPS.

104.Mr. Morisse understood there would be obligations, undefihst Agreement
upon the death of a beneficiary as defined in Section 3.2(a). BT Vol. V, 80:24-81:5. Section
3.2(b) covered what happened when NPS or the owner cancelled the contract. Ex. P-168. When
someone passed away and received a funeralBdhkrelied on information that was included
in the monthly packet that related to an affidavit that was supplied by Rartdy Satbehk of
NPS as the seller. And the affidavit affirmed as to certain matters witbctasphe death or
cancellation.” BT Vol. V, 81:14-18. Every month “in support of the affidavit, a copy of a death
certificate- - well, a listing of the individuals who had died was included.” BT Vol. V, 81:19-23.
“The death certificates relating to those individuals on the list” were atbadied. BT Vol. V,
81:24-82:1.

105.Mr. Morisse received evidence funerals occurred from the monthly report showing
copies of cancelled checks received from respective providers of funerakseBT Vol. V,
82:2-7. During his term as trustee, he received evidence NPS paid for “thousands am#ishousa
and thousands” of funerals, and he received many copies of cancelled checks and death

certificates. BT Vol. V, 82:11-14. He never received notice, from 1998 to 2004, NPS was not
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paying for provided services. BT Vol. V, 82:20- He was neverontacted by a consumer, with
respect to funeral services not being provided. BT Vol. V, 82:24-25. Mr. Morisse believed the
documentation he received under section 3.2(a), (b) and (c), worked well. BT Vol. V, 83:1-4.

106.Section 3.2 of th@rust Agreemenstatal the net income of the trust bel@ujo
NPS, as Seller, and NPS was entitled to distributions of principal for deathsnaetiateons.
Ex. R168. NPS was income beneficiary and was also entitled to principal. Ex. P-168; BT Vol.
V, 83:24-84:1.

107.Article 1V of the Trust Agreemerttescribed the trustee’s powers and duties. Ex. P-
168. Section 4.1 provided “As receipt of payment, the trustee shall be accountable tethe sell
and owner, only for the funds paid over to it by the seller under such owner’d funera
agreement.1d. Mr. Morisse's understanding of “only for funds paid over to it” meant “the 80 per
cent of the contract that was that would have been deposited to the trust by NPS.” BT Vol. V,
87:21-25.

108.Section 4.1’s next provision provided the trustee shall have no duty to see payment
received complies with provisions of the funeral agreement. Ex. P-168. Mr. Moriesete
“the trustee has no responsibility or authority with respect to the term®adii@ns of the
actual or underlyingreneectortract.” BT Vol. V, 88:6-8. The final section of 4.1 provided
“The Trustee shall not be obliged to collect any payments from the Seller nor be obliged to s
that any payments so made to it are deposited according to the provisionsiwofehed F
Agreement.” Ex. FL68.

109.Section 4.2 outlined investment authority of the trustee or investment advisor. Ex. P-
168. The last sentence of section 4.2 (a) referenced the investment advisorigatighand

empowerment regarding investment, stating the “investment advisor may inygstraor all of
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the funds in the trust in any common or preferred stocks, open-end or closed-end mutual funds,
corporate [bonds], debentures, convertible debentures, commercial paper life ineurtree

life of any beneficiary as thernm beneficiary is defined in paragraph 1.5, U.S. treasury bills,
notes and other securities, real estate mortgages and deeds df Exst2168.He recognized

the trust invested in notes, and accepted mortgages and deeds of trust as securigyriotdbos

BT Vol. V, 92:21-93:1. Immediately below the language in Section 4.2(a), referenced falbove
acceptable investments, the trustee “shall in its absolute discretion select vagardtto any of

the restrictions of the laws of any jurisdiction applicable to investments ofditkgexcept that

the Trustee shall exercise such judgment and care which men of ordinary prucEnise én

the management of their own affairs with regard to the permanent disposition ddirldsi” EX.

P-168, pg. 7 (emphasis added). Mr. Morisse believed, by using an investment advisor and
looking at the categories of investment permitted, he always complied wiitnset.2 and
4.2(a). BT Vol. V, 93:25.

110.Mr. Morisse believed he could rely on information supplied by NPS, because
Section 4.2(1) of th&rust Agreemenauthorized the trustee to rely upon any affidavit,
statement, certificate, notice, or other written or oral communication beligube lrustee to be
genuine and upon any other evidence deemed by it sufficient. BT Vol. V, 93:7-13. Mr. Morisse
received affidavits from Randy Sutton at NPS, and he received statemerfisatestand
notices, as well, about the insurance policies. BT Vol. V, 9921- He believed at the time he
received those affidavits, idicates, and statements, theust Agreemenspecifically

authorized him to rely on them. BT Vol. V, 94:2-6.

1 The definition of beneficiary in Section 1.5 was: “the person desigiatedting by the owner of a Funeral
Agreement as the person who is to be the subject of the dispositiontamddeive the funeral and/or burial
services therein describeat, if no such person is designated then he owner thereof.”-EG8P
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111.Section 4.3 of th@rust Agreemenstated: “Trustee shall at all times maintain
accurate books and records reflecting all transactions in apyertaining to the trust? Ex. P
168. Mr. Morisse believed he maintained accurate books and records reflectingshetivas
pertinent to the trusBT Vol. V, 95:8-11. He described his process in thatéipts and
disbursements were reflected iartsactions descriptions, booked to the trust accounting system,
and reported in the statements.” BT Vol. V, 95:13-15. He did not say the Bank made records of
assets kept by tHgank. Mr. Morisse believed relying on material in the monthly packets
satisfiedthe requirements of therust Agreement. Section 4.3 specifically refert@dccurate
books and records reflecting transactidis. R168. Mr. Morisse provided Seller (NPS) an
annual statement of account, showing all investments, receipts, disbursementseand ot
transactions effected by the trustee during the year covered by the statenezptirad by the
Trust AgreementEx. P-101D, pg. 1602; BT Vol. V, 96:13-20.

112. Article VII of the Trust Agreemenlisted the governing law for the agreement,
which included Missouri Statute Chapter 436. Ex. P-168. When Allegiant Bank was caogsideri
whether to accept appointment as successor trustee ptheedaccounts, in his process of
conducting due diligence, Mr. Morisse made a copy of Chapter 436 and made notes on it. Ex. D-
5; BT Vol. V, 103:21-104:1BT Vol. I, 121:9-11. He read Chapter 436 closely, at the time
having spent 17 years as a trust lawyer. BT Vol. V, 104:12-16. He read the defisgbios.
BT Vol. V, 104:17-19. Mr. Morisse kept a copy of this statute in his files at Allethantvhole

time he was adminisator of theTrusts. BT Vol. V, 104:23-105:1.

2 Section 4.3 of the Trust Agreement read: "Trustee shall at all timegaimaaccurate books and records reflecting
all transactions in any way pertinent to the trust and shall prdkig seller an annual statement of account showing
the conditions of the trust and all investments, receipts, disburseamghtgher transactions effected by the trustee
during the year covered by the agreement , the trustee shall furnish agry oporwritten request from the owner,
with information regarding the amount of his account held in trust. Thisation, shall be first provided to

trustee by Seller.” Ex.-R68, pg. 10.
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113.At times, Mr. Morisse referred to the document and sent a copy to Jean Maylock,
NPS’s attorney. BT Vol. V, 105:2- At all times when Mr. Morisse was trustee, he believed he
was complying with Chapter 436. BT Vol. V, 105:5-7. He understood Section 436.031 dealt with
legal requirements for a financial institution to qualify as trustee, and thegpane duties of
the trustee. BT Vol. V, 105:8-12. His intention in taking notes was to identify what he
understood to be duties of the trustee per the statute. BT Vol. V, 105:15-20. Mr. Morisse made
an effort to crosseference thetatute with thelrust Agreementd. Mr. Morisse believed
Allegiant Bank met the institutional requirements of paragraptob@dapterd36.031. BT Vol.
V, 105:23-106:5.

114.The second duty of the trustee was “to administer the trust per the statutedl.BT V
V, 106:6-9. Next to the last sentence of 436.031.1, which concerned a trustee maintaining
adequate records of all payments received NMirisse made a notation, which he described as
“Trustee- - oh, ‘duty to maintain records,’ so the note there is that trust system amiies
statements would satisfy perfor would exemplify or embody that duty.” BT Vol. V, 107:5-8.
Mr. Morisse definedtrust system entries,” as “each trust department or trust company maintains
its records on a trust accounting system, which is a computer software paytibesagned for
use by trust companies and trust organizations. And so entries are made intot thes tuusting
system that encompass the entirety of administrative activities as well as investmagé meant
activities. When those entries are entered into the trust accounting systemajrisras a
constant in that trust accounting system. Irepthords, it can’t be changed, unless there’s an
adjusting entry which reflects in the data for that tacsiounting system. So that whether we see
a transaction on the computer screen that | described, which is pulled up from dateafrom t

screen, thas going to match worébr-word and dollafor-dollar information printed on the
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statements that’'s mailed to the appropriate parties. BT Vol. V, 107:9-108:3. MrsMsitielief
was “we were meeting that obligation [in] that transactions and activities postedttosh
accounting system would be appropriately maintained and be able to be accounted for as
needed.” BT Vol. V, 108:4-7. Mr. Morisse thought the trust accounting system meletieate
records described under the statute. BT Vol. V, 108:8-10.

115.The top paragraph of 436.031.1 stdtedyments regarding two or more contracts
may be deposited into and comingled in the same preneed trust so long as’shgramnistr is
the seller of all such preneed contracts and the trustee maintains adequédtefrakt@ayments
received.”Ex. D-5. One of Mr. Morisse’s handwritten notes acknowledged this trusteeRluty.
Vol. ll, 122:7-9.He testified maintaining adequate records of all payments received was an
obligation of Allegiant Bank’s trust department, regardless of whether astinest advisor was
appointedBT Vol. Il, 122:10-14. Mr. Morisse knew he was required to maintain adequate books
of account of all transactions through the trust and pertaining to the trugblBIl,122:22-
123:1.Mr. Morisse rever maintained account specific records for each consumer. He never knew
how much money was on deposit at Allegiant for each consumer.

116.Section 436.031.2 was about investment of trust assets. Ex. D-5. To the left, where
his handwritten notes appeared, Miorisse wrote “investment management by trustkk.He
recognized that section would be applicable if the trustee had investment management
responsibility and authority. BT Vol. V, 108:18-20.

117.Mr. Morisse recognized any qualified investment advisor meisb a federally
registered or Missouregistered independent, qualified investment advisor designated by the
seller who established the trust.” BT Vol. V, 109:15-20. Mr. Morisse determined Mr.Wdsla

federallyregisterednvestment advisor. BT Vol. V, 109:21-24. Mr. Morisse believed Mr. Wulf
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met the requirement on independence, because Mr. Wulf was independent from the Bank; he was
not an agent, employee or representative of the Bank. BT Vol. V, 109:25-110:5. Mr. Morisse
made a hanavritten note, “Corporate resolution authorizing officer designate investment
advisor, corporate officer’s designation of investment advisor, investment addgecsons to
trustee.” Ex. B5. Mr. Morisse testified, “that was the current procedure, you know, dealing with
insurance policies.” BT Vol. V, 110:13-17. Mr. Morisse attempted to comply with his pate
how to do investment management by an investment advisor. BT Vol. V, 110:18-21. Mr.
Morisse never claimed independence from NPS was required.

118.To the left, Mr. Morsse also wrote “Insurance in trustee’s name, monthly
verification to trustee of insurance in force.” Ex5DHe was referring to the certification
affidavit of Lincoln with respect to the policies included in the evidence of insuliating. BT
Vol. V, 111:3-7. There is nothing in the statute abe@vidence of insurancelt appears he
already had resolved to go with the monthly packet and evidence of insurancethaather
holding the policies. While Mr. Morisse was trust administrator, he believed tdusgure
complied with the statute. BT Vol. V, 111:8-He was mistaken.

119.Chapter 436.031.3 stated, “The seller of a preneed contract shall be entitled to all
income, including without limitation, interest, dividends, and capital gains areslgeseated
by the investment of preneed trust property regarding such contract, andtde dfike trust
may distribute all income, net of losses, to the seller at least annually.~EXADwever, the
statute did provide limits on distribution: “. . . but no such income distribution shall be made to
the seller, if and to the extent that the distribution would reduce the aggregkét vadue on
the distribution date of all property held in the preneed trust, including principal and

undistributed income, below the sum of all deposits made to such trust pursuant to subsection 1
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of this section for all preneed contracts then administered.” Ex. D-5. Mr. Morissechiehe
complied with that provision of Chapter 436 while he was trustee. BT Vol. V, 112:3-5.
Determining market value of thigusts Mr. Morisse believed, included the “evidence of
insurance” at face value and the value of other assets heldlirugte BT Vol. V, 112:6-9.
When Mr. Morisse became trust administrator, Trust IV had a negative value. ViveagriNPS
would have been entitled to an income distribution was because he valued the pokcies at f
value.Mr. Morisse did not conduct the market value test, and erroneously sent many millions of
dollars out of the Trusts in violation of Chapter 436.

120.Chapter 436 referenced maintaining books and records. BxTBe first sentence
of Section 436.031.5 read, “The Trustee of a preneed trust shall maintain adequate books of
accounts of all transactions administered through the trust and pertaininegttust generally.”
Id. Mr. Morisseerroneously claims heept track of every transaction administered through the
trust “through the entries into the trust accounting system.” BT Vol. V, 112:20-24. As
maintaining other adequate records pertaining to the trust generally, Mrs#osed te
monthly packets and information or data, including information provided by NP3 \aff§id
exhibits, death certificates, cancelled checks, et cetera.” BT Vol. V, 21225. The Bank also
maintained the wir&ransfer request forms. BT Vol. V, 113:6-8. All of the records maintained at
the Bank were in “computer form” including the monthly trust statements. BT VAl1¥9-12.

121.Mr. Morisse said he was not aware of an obligation requiring Allegiant Bank to
maintan specific records by customer of specific amounts on depdi. Vol. V, 113:23-

114:1. Section 436.031.5 stated, “The Seller shall furnish to each contract purchaser, within

3 1n addition to cited provisions of the Statute, Section 4.3 of the Trust Wgreespecifically provides . . . the
Trustee shall furnish any owner, upon written request of the owrtlrinfermation regarding the amount of his
account held in trust. Thiinformation shall first be provided to Trustee by Sell€his was the source of
information so Allegiant could take that information and use it to maintairuateegecords.
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fifteen days after receipt of the purchaser’s written request, amsi@tement of all deposits
made to such trust regarding such purchaser’s conteactD-5. Mr. Morisse believed he was
not required to keep specific customer account information. BT Vol. V, 113:23-M#:1.
Morisse was mistaken.

122.Mr. Morisse did not maintain a written statement of deposits made Touks
regarding each purchaser’s contract because he did not believe it was requieedtayuth. BT
Vol. V, 114:22415:1. It was s view thestatute required NPS, as Seller, to keep those records,
and he believed his interpretation of tha&tste was the same as his interpretatioBeaftion4.3
of theTrust AgreementBT Vol. V, 115:2-9. Even though the Trust Agreem&as more
redrictive than the statute, he still believed both fheist Agreemenand the Statute supported
his recordkeeping approach regarding deposits of individual consumers. BT Vol. V, 115:8-13.
The language cited from the Statute by Mr. Morisse pertainedlgztioh and administration of
payments made under a preneed contract. Tthisat abrogate the trustee’s duty to maintain
records of deposits to the trust after getting the information from Sellprpaided under the
Trust Agreementor the trustee to furnish information to the contract purchaser.

123.Mr. Morissedid maintain records related to the transition from Mercantile. BT Vol.
V, 113:13-15.

124.Mr. Morisse explained NPS was the remainderman from his interpretation of
Chapter 436.031.7, which referenaaty trust property remaining at the termination of the trust
shall be paid over to Seller. Ex. D-5, pg. 10; BT Vol. V, 116:6-14.

125.Mr. Morisse made the notation, “Trustee duty, distribute to Seller amount deposit
for purchaser though defaults on paymentgnvieller cancels contract upon delivery of

purchaser’s receipt, grantor affidavit.” Ex. D-5, pg. 12. He believed the refdretgmantor
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affidavit” would be the affidavit from Randy Sutton of NPS included in the monthly packet. B
Vol. V, 116:25-117:2The procedure for handling cancellations, “was the packet included a copy
of a preneeaontract owner’s actual request for cancellation of the contract.” BT Vol. V34117
9. Mr. Morisse recognized, Chapter 436.045, stated, upon notice of provision @il kererces,
the trustee, in his words, has a “duty to distribute to seller the amount - - the amoyusifsde
for apreneedpaid contract paid out due to death upon delivery of provider’s receipt.” BT Vol. V,
117:10-16. The actual words of the statute stated, “Upon delivery to the trustee of therfgovi
receipt for such payment, the trustee shall distribute to the seller fronnghariramount equal
to all deposits made into the trust for the contract.” Ex. D-5. Undisputed evidencedashis
shows Allegiant Bank did not keep independent records on money paid by consumers into the
Truss, but relied on NPS to have that information. Money went out of the Trusts, upon request
of NPS by wire transfer, before Allegiant Bank ever received informétnoviders had been
paid, for whom money was being paid, or if the amount being paid tied to any contract. That
information came to Allegiant Bank later in the monthly packets, but when it came ¢iaAtle
no specific account entries were made for each consumer.

126.By statute, consumers “had a right to contact the trustee and request cooriirohati
what was on deposit for them in the trust.” BT Vol. V, 87:1-5. Mr. Morisse understood, as trust
administrator he had to administer the trust in the waypttedécted the rights of the consumers
and he believed he did so in the way he described. BT Vol. V, 87:6-9.

127.Allegiant Bank retained outside counsel to aid in understandirgathks
responsibilities under Missouri law 436. B/DI. 1l pg. 58:11-16. Mr. Morisse did not use them
to determine the identity of beneficiaries of the prersmmbunts, prior to thBankbecoming

trustee of the accounts. B/ol. 11, 58:24-59:3. He never inquired of outside counsel to
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determine if it was permissible, under the lawvask NPS to keep the records. ¥4l. I, 59:4-
8. He never went to outside counsel seeking any advice concernppigtieedhccounts
Allegiant Bank was about to inherit, and he did not explain to outside counsel neither he, nor
Richard Markow, had any experience with prengasits. BTVol. 1, 59:9-14. No evidence of
payment of fees to outside counsel was presented.

128.Mr. Morisse did not believe he needed the advice of outside counsel in
understanding Missouri Statute 436, based on what he reviewed, and his collaboration with
fellow trust officer, Richard Markow. BYol. Il, 64:1625, 65:9-15. He had no discussion with
Mr. Markow as to the identity of beneficiaries under Chapter 436 or whether NREhcainltain
all the records pursuant to Chapter 436. BT Vol. Il, 66:3At4ll times, it was Mr. Morisse’s
responsibility to understand Chapter 436.\&41. 11, 91:14-18, 22-24. He did due diligence with
respect to asking questions related to how a trustee’s administraties wetie affected by
Chapter 436 rd as it related to thErust AgreementBT Vol. Il, 92:20-22. However, Mr.
Morisse did not follow through with following Chapter 436.

129.To effectuate transfer of the Trusts, Mr. Morisse worked with Mercantile Bank t
take receipt of the trust assets. ¥dl. V, 118:5-7. On August 7, 1998, Mr. Morisse sent a letter
to Christina Whitmer at Mercantile Bank with delivery instructions. EX.2B.

130.From Mercantile, Allegiant acquired two types of unique assets: Lincoln life
insurance policiesNational Life Inswancepolicies and certificates of debenture. BT Vol. V,
119:11-14. The only unique assets in Trust | were three certificates of debentel. ¥,

119:15-18.
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131.Mr. Morisse believed activity in Trust | would be minimal, essentially Imgidine
certificaies of debenture. BT Vol. V, 120:5-9. Jean Maylock, NPS attorney, advised him Trust |
would eventually go out of existence after all deaths were paid for. BT Vol. V, 120:12-15.

132.Mr. Morisse was identified as Trust Administrator in the first Allegiant Bank
account statement for Trust I, dated August 31, 1998. Ex. P-101A. The statementdlentifi
transactions for that month in the account with ddtesThe transactions in this statement
involved certificates of debenture issued by NPS, with expiration ddtes.

133.Mr. Morissecreated a deposit form or used an asset deposit form associated with his
work at Allegiant Bank. BT Vol. V, 121:6-9. He relied on an asset deposit form forITrast
an example of amternal document in Allegiant’s operations area. BT Vol. V, 121:10-16; Ex. P-
343. It was a single page, this one dated August 27, 1998. Ex. P-343. Under “shares/par” is the
digit “1.” Id. Under “description” it read, “Lincoln Memorial Life Ins. Company Evideont
Policies at Face Valueltdl. Under “Tax Dag¢” was written “10/2192.1d. Under “Tax Cost” was
written “$14,776,022.65.1d. The account no. was recorded as 33-0008d1l9he account
name was “NPS Pseed Trust 11.”Id. Other than “H. Morisse,” nothing else appeared on this
form. Id.

134.The represdation to the Court was Mr. Morisse created an internal Allegiant Bank
record to record assets deposited in NPS Trust Il. Court examination of the dabgnot show
a list of policies, but “evidence of insurance.” Allegiant never took physical carftaoly
insurance policy, but relied on NPS to provide a form with some policy informatiorarivio f
from NPS ever represented the Lincoln policies to be wiifelgpaid-up policies. Mr. Morisse

used the term “face value” for valuation of the policiesshased reason being the policies were
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so valued both by Mercantile during its administration “and as confirmed and advisé&Bby
and Jean Maylack, NPS’s attorney.” BT Vol. V, 122:11-19.

135.In a fax cover sheet, Mr. Morisse asked Carrie at Midwest to bogki@aissets
“identified in the attached Asset Deposit Forms.” E843, pg. 2. Mr. Morisse referred to the
evidence of insurance previously described and the certificates of debenturel. BT 323:16-
19. Mr. Morisse was not referencing actual insurguaiieies, just the initial “evidence of
insurance” which he received in a packet from Mercantile. BT Vol. V, 123:22-24. Headvise
Carrie, Allegiant Bank would maintain subsequent statements of “evidenceiaiog” on its
premises. Ex. P-343. As to debentures, he told her the Bank was in possession of the original
certificates of debenture, had requested they be retitled or renamed from tNéescaame, and
they would be forwarded to Midwest when they were receided.

136.A packe received from Mercangl included another internal asset deposit form
together with copies of certificates of debenture and related information-EK. IDincluded
the same type of “Asset Deposit Form” single page sheet previously referehddus
document, representing Allegiant Bank’s record of deposit of assetsufgr|Tiy fills less than
half a pageld. Description of assets listed on the Asset Deposit Form included “Lincoln
Memorial Life Ins. Company Evidence of Policies At Face Value, Tax Daté9d/1Pax Cost
$26,393,938.79.” Ex. D-11, pg. 3. The only other asset listed on the Asset Deposit Form is
“Certificate of Debenture issued by NPS, Inc.; obligation Expires 1/1/06D&gx1/1/96, Tax
Cost $14,285,193.00.” Included in the packet was a copy of the reddr@exttificate of
Debenture. A review of “related information” showed a document with NP Shieterto
Mercantile, dated January 1, 1996, called Exhibit “A.” It statat trust accounts listed in

account #44316160.” Ex. D-11, pg. 7. It was followedday pages of material, bearing the
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Mercantile Trust logo, concluding, as of April 30, 1998, Cash Equivalents were $182.00, and
Certificates of Debenture were valued at $41,412,016.00. Finally, themwdsgiant form
for Securities Delivery Instructis. Ex. D-11, pg. 19-20.

137.Mr. Morisse was continuing a practice done by trustees before. BT Vol. V, 131:23-
132:2. A reconciliation form, as described by Mr. Morisse from Mercantiled dddgember 25,
1997, was a reconciliation or an accounting of the life insurance in the trust accoubHl Ex
pg. 10. It started with the beginning balance at the end of the prior month, in this cas®b8ept
30, 1997, in the amount of $28,444,627.04. From this amount, payments for death claims and
cancellations were striacted, a total of $197,253.35. The final book balance of life insurance in
force as of October 31, 1967, was $28,247.69. The practice of sending these “reconciliation”
documents continued after Mr. Morisse took over. BT Vol. V, 133:7-10. He confirmed the $28
million “book balance of life insurance in force” was at face value. BT Vol. V, 13B713-

138.The information on Allegiant’s Initial Asset Deposit Forms, referenbede, was
the same as reported on Mercantile’s statement. The primary assets listescelldvieous,”
were a certificate of debenture valued at $14,285,193.00 and Lincoln policies with & marke
value of $26,572,257.33. Ex. D-11, pg. 13.

139.The information Mr. Morisse received for Trust Il was the same infoonédte
received for the other tsts. BT Vol. V, 139:3-7. He understood Wulf, Bates & Murphy
managed investments for the Trusts at Mercantile Bank. BT Vol. V, 139:23-25.

140.Trust IV was always the largest of the Trusts. BAl.W, 157:22-24Unique assets
for Trust IV were Lincoln life insurance policies. BT Vol. V, 120:19-21. He booked thehein t
same way Mercantile Bank booked them. BT Vol. V, 120:22-12Mr1Morisse agregall of

the assets Allegiant Bank supposedly received in August 1998 for Trust IV wheesform of
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cash equivants bonds and evidence of insurance in LinddnVol. Il, 160:6-9.At that time,
there were no loans to Cassity entities in Trust IV, no investments in thau€&ymd, Mr.
Wulf's hedge fund, nor any investments in Forever Enterprises stock. BT Vi$0:10-20EXx.
P-101D, pg. 1537. In August 1998, over ninety percent of assets in Trust IV were evidence of
Lincoln life insurance policies at face value. B@l. I, 160:21-25Mr. Morisse recognized
Lincoln as the Cassitys’ life insurance compady.Vol. Il, 161:1-2.

141.Mr. Morisse was told Mercantile Bank’s listing of insurance policies inrtbathly
packet was the baakp for the life insurance listed in the account. BT Vol. V, 129:21-21.
was also informed Mercantile Bank did not keep accspetific deposit information per
customer. BT Vol. V, 130:24-131:1. He did not maintain the back-up by microfiche, like
Mercantile, but kept every packet received from NPS. BT Vol. V, 131:2-5. According to M
Morisse, the NPS reconciliation fommaceivedby Merantile was the same format as what he
subsequently received when he took over trust administration for evidence of insurfance. in
Ex. D-11, pg. 16* BT Vol. V, 131:14-22.

142.The CSA Trust was another NPS Trust, sometimes referred to as the Mason

Securites Trust, because Forever Enterprises was doing business as Mason $ecuritie

¥ The described “reconciliation form” is a epage piece of paper, unfamili@ a printing company. Writing
covers a little more than half a page. At the top of the page is writtenlOMAL PREARRANGED SERVICES,
INC., below appears MERCANTILE BANK & TRUST ACCT. # 443161160, below appedi®BENCE OF
INSURANCE IN FORCE. Then, theiis below, BEGINNING BALANCE 9/30/1997, and to the right side of the
page appears $28,44,627.04. Below, it states LESS: DEATHS 10/31/1997. Belappbkars Statesman National
Life (109,259.68). Below that, Lincoln Memorial Life ($73,730.92). Thee ldnguage, LESS CANCELLATIONS
10/31/1997. Below is Statesman National Life ($400.00) and Lincoln Menhdfea{$13,862.75). Several blank
spaces below is NET INCREASE (DECREASE), and to the right appears §3%852 Below, back on the left side
of the pag is written BOOK BALANCE INSURANCE IN FORCE 10/31/1997, and acrogheaight
$28,247,373.69The following language appears at the middle of the page: Based on theatidarcontained in
this reconciliation statement, the deposits and distributions pursuantpteCha6 Revised Statutes of Missouri are
hereby evidenced and accepted this date. Below on a line appears 11/25/1997 anel tortlaliright an
unreadable signature. There are no references to deposits and distributluasr@concilation form,” nor an
explanation why the beginning balance can be $28,444,627.04, deductions of $197.253[8™aa Book Balance
insurance in force of $28,247,373.69.
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Organization. Ex. P-101F, pg. 2; B/Dl. 1, 187:5-23. The only asset in the CSA Trust was $1.6
million in Lincoln life insurance. BWol. 1l, 187:24-188:3. The CSA, or Mason Saties Trust,
was managed in the same way by Allegiant Bank as all the other NPS trustsl. BT 188:15-
19.

143.The April 2004 CSAMason Securities Trust Statement listed evidence of insurance
policies at face value as 99.7 percent of the trust assetgoBT, 189:68; Ex. R101F, pg. 445.
The value of insurance doubled from $1.6 million to $3.6 milear Allegiant’s tenureBT
Vol. 1, 189:9-11. There was no certification of cash value or documentary ceifi¢hé
policies were paidn-full or had premium payments due. Ex. P-0101F, pg. 445vV@&T I,
189:21-25. There was also no information on whether policy loans had been taken on the
policies. BTVol. Il, 190:1-3. Mr. Morisse understood the premiums were being paid by Wulf,
Bates & Murphy but he believed the policies in the CSA, or Mason Securities Trust, were
wholedife, paidin-full policies. BTVol. II, 190:4-17.

144.The Mt. Washington NPBreneedrust was operated under the same procedures by
Allegiant Bank as the other NPS trusts. ¥4l. II, 191:5-8. At all times, Mr. Morisse knew Mt.
Washington Forever was a Cassityned company. Ex. P-0101G; B/DI. 1I, 191:14-192:1.

145.When Allegiant Bank assumedshrust in 2000, trust assets weleinvested in
cash and cash equivalents. Badl. I, 194:22-195:2.

146.Mr. Morisse received a report of holdings from Mercantile B&okn their records
which was a copy of a selected holdings report Mercantile Bank pofted its trust
accounting system and delivered to him in connection with the transfer of asbetNPS
account. Ex. D-11, pg. 13; BT Vol. V, 134:4-6. Mercantile Bank had no timezg discretion,

which meant, to Mr. Morisse, it had no investment management authority or respgngiilit
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Vol. V, 134:10-21. He concluded Mercantile Bank’s account, like Allegiant's NPS accaua#s
anondiscretionary account for investments. BT Vol. V, 134:22-24. When Allegiant Bank took
over as trustee from Mercantile Bank, Wulf, Bates & Mumiag listed as the investment
advisor. BTVol. Il, 98:2-4.

147.Mr. Morisse believed he received sufficient information from MercangiekBo
run the accounts. BT Vol. V, 136:3-17was explainedassets in the accounts with respect to
life insurance and the protocol regarding receiving the monthly paakeétghat was included in
the packetdd. With respect to wire transfers into the accouwasexplained there would be
wire receipts received from the insurance comphahy\Vulf, Bates & Murphywas the
investment advisor and they wire funds ddt.On a Mercantile Bank fornMr. Wulf is written
in as Portfolio manager. Ex. D-11.

148.Mr. Morisse described stdard securities delivery instructions Allegiant Bank used
when it was acquiring assets being transferred from another institutioD: Ex.A change Mr.
Morisse made to how assets or transactions would be described, in comparison to how
Mercantile described assets, was in the reconciliation statewtesre he added life insurance
was valued at face value. BT Vol. V, 141:25- He made this statement change after talking to
Ms. Witmer at NPS and NPS’s lawyer, Jean Mayl&tkAlthough Allegiant Bank had
reputable law firmactingas outside counsel, Mr. Morisse preferred to confer witkRS,
Cassityentity lawyer.

149.He also said he added the words “Evidence of Insurance,” but the Mercantile Bank
form, described in its entirety in the above footnote, plainly included the languagagfEeiof
Insurance.” Actually, he addé&VIDENCE OF POLICIES.He said the description of

certificates of debenture on Allegiant Bank’s statement was changed tdlrshowere issued by
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NPS. BT Vol. V, 142:17-21IMr. Morisse as notedalso added insurance was to be valued at
“face value.” BT Vol. V, 142:9-11.

150.As already noted, at that time in 1998, and for the rest of Allegiant’s tenure, he
always, mistakenly, believed the Lincoln policies were wiitdepaid-up policieswhen most of
them were policies with premium obligations running as long as ten, years few at twenty
years For all of his term, he was authorizing renewal premiums in millions of dollars on
policies; it is undisputed, he received requests money be wired outTaldtsto pay renewal
premiums on policies. While he should have demanded to keep the policies, he did not once ask
for a sample of any insurance policy from NPS or Lincoln, both Cassity-ownedsntitie
confirm policies were paith-full wholedife policies with cash surrender values.

151.Mr. Morisse decided to describe transactigrer investment advisoryather than
just indicating a wire transfer with respect to disbursements made pursuanfabo sheet the
Bank receivedBT Vol. V, 142:22-143:4. Obviously, his motivation in entering the language
“per investment advisor,” was to form a sound liability shield for AllegiamikBat that time,
he did not recognize consumers as beneficiaries, and his mindset was not consideration of
protection of consumers’ money.

152.At UMB, Mr. Morisse understood an account was to be administered in accordance
with the law and the trust document. BT Vol. I, 24:11-16. He understood, when there is a
conflict between the Trust Agreemetd Missouri law, in tis case under the prenetedst
statute, Missouri law must be applied. Ba@l. Il, 24:24-25:5.

153. Although Mr. Morisse knew trusts he would be administering at Allegiant Bank
were full of unique assets, he received no training, either at UMB or at Altd@pak, on

valuing unique assets. BJol. Il, 27:10-18.
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154.Mr. Morisse did not know what an NPS certificate of debenture meant when the
Trusts were first accepted at Allegiant. BT Vol. 1, 30:13-25. He did know dicaté of
debenture was an unsecured promise toldar. Morisse received no training at either UMB
or Allegiant Bank to evaluate the quality of debentures. BT Vol. Il, 31:21-32:2. He was not
experienced in valuing debentures. ¥adl. 1l, 32:7.

155.Mr. Morisse received no training regarding fraists BT Vol. Il, 52:1822. “There
was no authority or responsibility for judging investments, so no one at Allegianknpw,
reviewed or opined with respect to specific investments.” Mr. Morisse was notexxqestiin
the prudence of investing, and there was no one in the Allegiant trust department wrekeds ta
with looking at the investments in the Trusts to ensure they were prudent for the period of
Allegiant’s tenure. BTVol. I, 51-52;55-57. Mr. Morisse testified he was not in charge of
judging prudence of trust investments of any of the accounts in the trust depaBment. I,
62:11-13.

156.According to Mr. Morisse, “The Bank didn’t have investment management
authority.” BT Vol. II, 49:5-6. “There was no one person or entity hired specfifalithe NPS
trust accounts.” BWVol. 1l, 49:19-23. Mr. Morisse had administrative duties, and none of the
investment duties. BT Voll, 50:7-14.

157.Upon taking over as trustee, industry custom and practice required Allegiant to
perform a comprehensive review of the trust assets within 60 days afiemgtiee Trusts. BT
Vol. XIllI, 28:22-30:10. The purpose of the @@y review requiremens so the trustee can
ensure it understands the nature of the trust assets and can identify any ptbatemist

relating to the assetkl. Allegiant’s internal policy manual governing the trust department
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mandated a review of all new trust accour@gpbrformed within 60 days. Ex. 2-0126, pg. 2.
This did not occur.

158. Allegiant’s own trust statements in the first 60 days noted Allegiant was tramgferr
significant amounts of money out of Trust IV to Lincoln for monthly renewal presii@x. P-
101D, pgs. 5, 14. Allegiant failed to review these transactions or evaluate thamremms of
the Trusts’ Lincoln policiesSee infraWhen Allegiant took over as trustee, the Trusts were
significantly underfunded. BT Vol. XXIl, 60:19-61:8. EvBefendantsactuaial expert opined
Trust IV was in the hole by over $33 million in August 1998. BT XVII, 88:25-89:9.

159. Allegiant Bank had a Fiduciary Services Manual. ER126. Under Section 1.01 of
the manual, Allegiant Bank was to have a trust committee at all tich&he section provided:
“The Trust Committee shall be the board’s representative in the operation mifsthe t
department. Though the Board has delegated the trust department duties, the rigpoiibi
trust department remains with the Boardl.”

160.There was a trust committee at Allegiant Bank, which was in charge of overseeing
how Allegiant Bank’s Trust Department was handling trust accounts, to alssuirest
Department was staying inside the law at all timesVBI I, 76:2-14.NCB’s trust committee
was comprised of bank employees with years of trust experience, unlikeaAtiedgrust
committee. BTVol. Il, 76:15-18 Allegiant’s trust committee members were investors in
Allegiant. BT Vol. Il, 83:8-16; Ex. 2-100, pg. 23.

161.The Trust Committee, vém Mr. Morisse joined Allegiant Bank, consisted of John
Pyzk, John Weiss, Sid Gueller, and Richard Markow. BT Vol. XX, 5:3-10. Later, it ceshgist
John Pyzyk, chairperson, a real estate developer; William Gisson, a dmitistVeiss, an auto

dealer, ad Kevin Farrell, a manufacturer. BT Vol. Il, 78:13-80:13.; Ex. P-2001. None of these
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individuals had any experience with trust administrationBoth Mr. Farrell and Mr. Weiss
were investors in the Bank. Bfol. II, 83:8-16. None of these members, IMe Morisse,
received any training or guidance with respect to serving on a trust deemit

162. After the Bank acquired Southside Bank, the Committee was transformed. BT Vol.
XX, 5:12-15.Mr. Morissethought the business ability of the membeeasquite reptable,
respected and diverse. BT Vol. XX, 5:16-20. Mr. Morisse was secretary of thegseeti
initially, then later joined the Committee as a member. BT Vol. XX,-221Minutes of the
meetings were kept. BT Vol. XX, 5:24-25.

163.The manual also provided tieust Committee was not only to review all fiduciary
accounts for the appropriateness of investments and administrative actisjaotdugct the
taking of appropriate remedial action as may be required. Ex. 2-0126. The Trust @ammitt
never asked the Wld Services group term policy be removed from the books, and the
Committee was not aware of the six stock transactiwhsre the Trust paid more for the stocks
than fair market value reported on the stock exchanges. BT Vol. IV, 194:16-23. Mr. Morisse
could not remember if he showed the Committee the Letter of Direction he drddezd any
employee of NPS could direct money be sent out ofthsts BT Vol. IV, 194:24-195:6.
Section f.1 stated “The Trust Committee shall review each fiduciary accdtirt %0 days of
the establishment of the account,” and no less often than every twelve months. Ex. 2-0126.

164.The Statement of Principles of Trust Department Manageatemtequired
Allegiant Bank’sTrustDepartment maintain records in sufficient detail to properly reflect all
trust department activities, and to have a trust committee to overseeishBepartment. BT
Vol. IV, 185:15-21. It also required theustCommittee to provide for review of each trust

department account. Ex. 2-90.
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165.There was to be a review of the NPS trust accounts addressing account
administration, at least annually. BT Vol. IV, 187:10-14. Mr. Morisse did not tell ringt T
Committee, as part of his account administration, he ad@ppgocedure to not review wire
transfer request forms. BT Vol. 1V, 188:11-17. He did not discuss withrileg Committee his
review of the actual monthly account statements, believing they were familiahafitte
reviewed only “as needed of account data and information.” BT Vol. IV, 188:18-24. The
Committee was not familiar with the protocol of the faxes going straight to the opseration
department and then operations booking the transaction. BT Vol. IV, 188:25-189:6.

166.There was never an occasion, ihthé years when Mr. Morisse administered the
Trusts, that he went to theustCommittee and said he saw a troubling transaction in any
account of the Trusts. BT Vol. IV, 196:7-16.

167.Mr. Morisse believedthrough the administrative review process and interaction
with the TrustCommittee, theCommittee understood how the trust operated, and in general,
what distributions were to be made. BT Vol. IV, 204:17-22. He did not tellriii Committee
he was making distributions without doing the calculations himself. BT Vol. IV, 204:23-25.

168.When he joined Allegiant Bank, Mr. Morisse knew Allegiant adopted a written set
of policies and procedures for theustDepartment. BT Vol. IV, 181:5-11. The protocol was for
employees to familiarize themselves with the entteos policies in the policies and procedure
manual. BT Vol. IV, 181:12-14. The bank examiners were aware otdhiShe policy and
procedures manual applied, according to Mr. Morisse, to trust company personnel in the
administration and management of all fiduciary accounts. BT Vol. IV, 181:22-24.

169.The Statement of Principles of Trust Department Management, revised in 399, w

adopted by Allegiant’s trust committee. ExOQ90. The code of conduct adopted by Allegiant’s
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Board of Directors, the Stateentof Principles of Trust Department Management, and thetT
Manual were all applicable to Mr. Morisse, as well as any other trust departméoyesB T
Vol. IV, 185:10-14.

170.Mr. Morisse advised he and other members of tlustDepartment were involved
in making revisions, and he was responsible for completing the project for the 1999 revision t
procedural policies. Ex. 2-0126; BT Vol. V, 242:10-22.

171.The policies addressed investment management. BT Vol. V, 242:23-25. The policy
for “Conflicts of Interest,” povided the “Bank may not realize gain from administration of
fiduciary accounts except for fees charged in accordance witfraseDepartment’Bank fee
schedules.” Ex. 2-0126, pg. 11. The Bank received no compensatioth&oinusts other than
for fees charged. BT Vol. V, 244:5-7. As to investment directions, it was the policy of the Bank
to “receive written investment instructions from legally authorized partiei onséodial and
seltdirected accounts, co-fiduciaries or outside investment authority have ievnestathority
with respect to the account or when the customer requires approval.” Ex. 2-0126, pg. 56. Mr.
Morisse said this policy applied to NPS trust accounts. BT Vol. V, 244:22-23.

172.Mr. Morisse did not recall if he asked the internal addjartment of Allegiant to
come in and review any aspect of his administration of thepd@&edrust accounts. BT Vol.

IV, 192:2-7.

173. Allegiant Bank’s Policy manual referenced information related to Allegiank’Ba
merger with Southside Bank when the two banks’ accounts merged into the same trust
accounting system. Ex. D-689, pg. 41. After the merger, Allegiant Bank’s back-raratiops
was more extensively staffed. BT Vol. XX, 23:12-21. Investment managédysortfolio

managers were also employadich added members with additional past banking experience to

53



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 54 of 305 PagelD #:
95074

the TrustCommittee.ld. A former FDIC examiner joined the trust committiee. The merger
resulted in the resignation of Richard Markow as president of Allegiant Ban{oBKX,
23:22-24.

174.This occurred in the 2001 time period. BT Vol. XX, 282Art Weiss was placed in
charge of wealth management. BT Vol. XX, 24:7-9. After the merger, Mr. Moggseted to
David Scobee for certain matters and directly to Mr. Weiss for other sxd@{€nN/ol XX,
24:18-22.

175. After the Allegiant Bank- Southside merger, Mr. Morisse reported as part of the
TrustCommittee anatontinued to administer the NPS accounts. BT Vol. XX, 24:23-25:1. The
reporting protocol activities were the same with respect to adnaitivgtreviews and
discussions related to exams or audits, with an additional layer of differenohpéeo report. BT
Vol. XX, 25:6-13.

176.From January-April 2004, the proposed acquisition of Allegiant Bank by NCB was
pending. BTVol. Il, 164:23-165:6.

177.0n De@mber 11, 2003, of the top ten trust accounts at Allegiant Bank, NPS
accounts were more than two and one-half times the amount of the next nine accounts,
combined. Ex. P-0073; BVol. I, 63:2-7.

178.The face value of Lincoln polices Allegiant Bank receivedugust 1998, by virtue
of the phrase “evidence of life insurance” was $3@,407.30BT Vol. I, 161:5-8; Ex. P-101D.
There was less than $2 million in cash or other asB&tvol. Il, 161:9-11 Allegiant Bank’s
Trust IV statement for April 2004, a dadew weeks before Allegiant resigned as trustee and
transferred the assets to Bremen Batiited the assets were composed of $114,852.00 in cash,

$1.3 million in cash equivalents, $42,000.78 in bonds, and $2,860 in anotheBiovial.. II,
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162:2-10; Ex. P-101D, pgs. 1537, 1584.assets not associated with the Cassitys totaled
approximately $1,500,000.00. B7ol. I, 162:11-14.

B. Wire Transfer Activity in the Trusts

179.While Mr. Morisse would not agree the central purpose of Chapter 436 was to
protect the consumers’ monies, he testified, “The protection of assets wasftipar
responsibilities with respect to the administration of the NPS trustsVdTil, 96:1-5.

180.There were thousands upon thousands of consumers whose deposits Mr. Morisse
was to control and protect as identified in Ex. P-2287.

181.Allegiant knew it could only distribute trust funds to NPS under the specific
circumstances authorized by Chapter 436 and the Trust Agreements. JSF.

182.Section 3.2 of the Trust Agreement described the limited purposes for which money
could come out of the trust. Ex. P-1@8wvas Allegiant Bank’s responsibility to determine
whether a disbursement should be made. BT Vol. Ill, 1093LANPS was entitled to receive
trust principal when areneecconsumer died or if preneedcontract was cancelled because the
consumer was entitled to claim the amount initially paid. BT Vol. 1ll, 109:24-110:23. éduld
only be paid for a death chuaiif it supplied appropriate death claim paperwork. BT Vol. I,
110:13-16.

183.During Allegiant’s period as trustee, money could not leave the Trusts without
Allegiant’s participation. NPS could only access the Trusts’ preneed fuAtiisgiant agreed to
transfer the trust funds to NPS. JSF.

184.Mr. Morisse denied Allegiant Bank administered Tmastswith the belief NPS
could deposit the consumers’ money into thest and draw the money out for any purpose. BT

Vol. lll, 110:1721. Mr. Morisse believed the systems in place, expected a trustee to padorm t
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responsibilitiesas a trustee under Chapter 486 an investment for which money could go out
at the “direction by the investment manager for exercising its investmardgement
responsibilities.” BT Vol. 1ll, 111:16-112:9. Money was distributed from the Trusts itewba
amount to whatever party was on the wire request form. BT Vol. Ill, 112:10-16.

185. Allegiant disegarded Chapter 436’s requirements governing distributions of trust
principal to NPS, and instead, routinely transferred trust funds to NPS without@agpaion or
justification for the transfers. Ex. P-101D, pgs. 52, 559, 1494. In some cases, Allegiant
transferred preneed funds out of the Trusts directly to NPS’s checking accouritAléddiant
Bank without any form of explanation. Ex. P-104, pgs. 299, Alldgiant repeatedly violated its
fiduciary responsibilities to consumer and funeral homefimages by the manner in which it
violated Chapter 436 in its transfer of money out of the Trusts.

186.In order to get money out of the trust accounts at Allegiant Bank, the Bankexkecut
wire transfers, utilized by the former trustee. Bal. 1, 146:5-14. Mr. Morisse does not recall a
wire transfer request not performed. BT Vol. Ill, 188:18-20.

187.Money was transferred from the Trusts to NPS and various etltiéesthrough
wire transfers which were requested by NPS sending Allegiant a wirectraegtiestorm. BT
Vol. 1, 148:6-11. Allegiant Bank’s protocol provided for the wire transfer request to be routed
directly to operations, known as the “back offid®T Vol. Il, 148:12-221f the wire transfer
request was in the form as anticipated, expected and understootiaom hMgulf, Bates &

Murphy, the operations department had a standing instruction to send the money out of the
Trusts, without additional approval or oversight from Mr. MorigsEVol. 11, 148:23-149:7For
the six years it was trustee, Adiant Bank never scrutinized why money was being sent out of

theTrusts through thousands of wire transf&®.Vol. I, 149:8-12. Allegiant Bank personnel
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only confirmed each transfer was at the direction of the investment addisdn one in the
operations department was told to check the wire transfer requests against €8@phor was
anyone in the operations department schooled on the requirements of Chapter ¥86.IBT
149:13-18. The expectation, from Randy Sutton and NPS, was the requests would be processed
immediately. BTVol. I, 153:38.

188.Mr. Morisse dealt primarily with Angie Hall, Randy Sutton’s assistant. BT Mol.
71:10-18. Even though the wire transfer request forms came from “Randy Sutt@nlratiji
and only cc’d Wulf, Bates & Murphy, Mr. Morisse believed it was Wulf, Bates & Myrph
directing the money be transferred. BT Vol. lll, 72:4-9.

189.TheTrustCommittee was never informed this wire transfer protocol was adopted
where any request for money out of any of thests bypassed ¢ttrust administrator and was
executed by the back office. BAol. II, 150:3-9.

190. Allegiant routinely wired funds out of Trust IV to various other entities owned and
controlled by the Cassitys, with no explanation. Ex. P-104, pgs. 117, 435, 453, 458, 503, 638,
725, 927, 1057, 1148. These entities included Lincoln Memorial Services, Doug Cassity’s
personal investment company, and Memorial Service Life Insurance Comyaoly only
issued policies for Texas consumers. Ex. P-104, pgs. 117, 1087.

191.1f the wire transfer form said to send money to Hollywood Forever, Tyleit€ass
cemetery, the wire request would have been processed, whether any asset veabsirecaurn.
BT Vol. Il, 150:24-151:4. If a wire transfer form said send money to Dougit@&s buy a
house, it would have been procesd€gtiVol. I, 151:10.If the wire transfer form came from

Wulf, Bates & Murphy, the money would be seBT. Vol. I, 151:11-15. Howevethe requests
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actually came from Randy Sutton or Angie Hedked fromNPS officeswith a “cc” to Wulf,
Bates & MurphyBT Vol. II, 151:16-18.

192.There were more than one thousand wire transfer requests out ofisiie during
the time Allegiant was trusteBT Vol. Il, 151:23-25. The protocol was executed and Mr.
Morisse, agrust administrator, did not question a single requesV@T I, 152:1-14.

193.Every time a wire transfer form was executed, assets would leave the tri&il.BT
I, 155:25-156:2. All of the wire request transfer forms for Trust 1V, processed witrout
Morisse’s review or involvement, are containedx. R104.BT Vol. Il, 156:13-17Each form
was received from NPS with a “cc Wulf” listed. Ex1P4.

194.The wire transfer request forms were maintained in Allegiant Bank’s trust
department in a file cabinet or a box archived someplace that could be accessed byidde.M
BT Vol. 1l, 157:10-21.

195.0n the April 2000 Trust IV statement, on April 4, 2000, one wire received from
Lincoln was for $1 million and a second was for $69,263.00. Ex. P-101D, pg. 243. The
transaction description was based on the wire transfer form received for the .d@postl. 111,
150:19-22. All Allegiant Bank knew was money was received from Lincoln in a spacibunt
on a specific date. Ex-BP01D, pg. 243; BT Vol. lll, 151:3-5. Mr. btisse did not state any asset
was booked on Allegiant Bank’s books and offered no explanation for what purpose trust money
was expended. On April 4, 2000, the exact amount, on the same day as the money was received,
was amalgamated and wired out of Trh¥sto Jefferson Bank, per the direction of the
investment advisor. Ex. P-101D, pg. 247. The money did not come from NPS originally, it came

from Lincoln as a deposit to Trust IV. P-101D, pg. 247; BT Vol. lll, 152:9-12.
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196.The money could not be an investment because it came from Lincoln, and under the
Trust Agreemenand the law, money from Lincoln could only be transferred for death claims
and cancellations. BT Vol. lll, 152:20-23. Mr. Morisse believed the transfer outrdlased by
Wulf, Bates & Murphy but did not know why. BT Vol. Ill, 153:5-8. Mr. Morisse knew the
investment advisor could only invest Trust IV funds. BT Vol. lll, 153:9-14.

197.Mr. Morisse did not recall reading thisist statemerghowinga million dollars
came in and went out. BT Vol. Ill, 154:15-18. Mr. Morisse believed there was no need to ask
why Lincoln would send a million dollars to Trust IV, then, Allegiant would send it owtrfor
investment the same day; he believed the only responsibility of the trust depavamdat
accept depositand make distributions per the investment advisor. BT Vol. lll, 154:20-155:1.

198. A request for money to be transferred out of Trust IV for $248,000.00 was approved
in March 2001 for transfer to NPS for no stated reason. Ex. P-104, pg. 281; BT Vol. lll, 113:5-7.
Mr. Morisse cannot explain what purpose was intended for this cash transfer, othentmatit
the direction of Mr. Wulf, although the form says Randy Sutton and Angie Hall aitt #0
Wulf, Bates & Murphy. BT Vol. lll, 113:1@0. Allegiant Banlkdid not know the purpose of this
investment. BT Vol. 1ll, 113:21-23.

199.0n May 15, 2001, a $50,716.00 deposit of consumer money was made by NPS into
Trust IV. Ex. P-101D, pg. 451_05.

200.0n May 18, 2001, Allegiant Bank sent $8,945.77 to Lincoln, with no explanation in
Allegiant’s records as to why it sent the money besides “per directiowegtment advisor.”
Ex. R101D, pg. 451 1ABT Vol. I, 8:25-9:10. Allegiant Bank did not know how many
insurance policies for consumers the $8,945.77 was buying, or whether the money was even

going to buy insurance policies. BT Vol. lll, 9:11-The wire transfer request form for this
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amount of money most likely went straight to the operations department for exewitiout
going through Mr. Morisse; no steps were taken to identify what was being puretiis¢che
$8,945.77 before sending the money out of Trust IV. P-104, pg. 313; BT Vol. lll, 11:7-11. The
batch number listed on this form is N8105171. Ex. P-104, pg. 313. Mr. Morisse did not know
what this numberaferenced and never asked NPS to explain itvBIT 1ll, 12:2-11.

201.0n May 22, 2001, themas a $341,879.46 wire transfer out of Trust IV to New
Life. Ex. R101D, pg. 451_1INew Life “could well have been” a name used by LincSIBT
Vol. Ill, 18:17-18, 19:13-22. There was no description on the trust statement as to how many
policies would be purchased or if any were purchased/d@Tlll, 19:23-20:2. Allegiant Bank’s
protocol was to ask no questions. BT Vol. lll, 21:24-22:4. The wire transfer request $&mg a
$341,879.46 be transferred from Trust IV, went to the operations departmeviol BT, 22:5-
10. All the information the trust department had for this transfer of money waseohtea the
wire transfer request form. BJol. Ill, 22:11-14. This included a box, titled “Monthly
renewals,” checkedand a batch number. Ex.1B4, pg. 315.

202.Mr. Morisse did not know, if he would have been alerted he was buying pawlti-
policies with premiums due, when he saw “monthly premiums” checked. BT Vol. lll, 24:15-20.

203.0n May 24, 2001, Allegiant wired an additional $9,609.18 out of Trust IV “per
direction of investment advisorEx. R101D, pg. 451-11. Mr. Morisse believed “Allegiant was
not authorized to disregard the direction of the investment advisor.” BT Vol. 11628. Even
if trust money was disbursed to NPS directly, not to Lincoln, Mr. Morisse would hlve st
followed the direction of Mr. Wulf, even though Chapter 436 says there are limited redsons

money can come out of the trust. BT Vol. Ill, 30:22-31:8. He had no idea why the $9,609.18 was

15The Court has no additional information on New Life.
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leaving Trust IV, “[o]ther than it was at the direction of the investment advisérVa. I,
31:17-20.

204.The amount of money that can be distributed from an NPS trust by Allegiant Bank is
“an amount equal to all deposits made into the trust for the contract.” BT Vol. Il, 208MF.
Morisse recognized it was Allegiant Bank’s responsibility to know how nituwaduld lawfully
distribute under Chapter 436, irrespective of whether there was an outside investot. B,
208:12-17. Allegiant relied on NPS to determine whether the amount of “withdrawalsHe
trust” was proper under Chapter 436 and never verified the accuracy of the tidorpravided
by NPS. BT Vol. I1X, 210:4-211:4; Ex. D-132, pg. 7.

205.The wire transfer request form asked for the $9,609.18 to be sent to an account at
Allegiant Bank owned by NPS. Ex. P-104, pg. 316. This was Allegiant Bank’s own records
showing the money was being sent directly to an NPS account. BT Vol. lll, 31:25-32:17. Mr.
Morisse’s only concern was whether it was at the direction of the investmesbradvi

206.In December 2001, there was a wire transfer of money from Trusr IV
$694,299.52. Ex. P-104, pg. 451. Mr. Morisse did not know why his initials were by Pat
Buchanan'’s signatur@n the wire transfer fornBT Vol. Ill, 132:1548. The wire transfer form
was checked “monthly renewals.” Ex. P-0104, pg. 451.

207.This was at theasne time Allegiant learned Lincoln lost $8 million the previous
year.An internal email discusse a loan application to Allegiant Bank from another Cassity
entity.16 Ex. R573. Allegiant employees discussed how “money flows from a private entity to a
public entity through an insurance company,” and “none are profitable on a consisigritdha

The email chain continued: “I'm told their insurance company lost $8 million last ykhrVir.

16 |ater, in this hearing, ivas represented, the Bank might have considered making the loan if ihkad ot
information it received, later.
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Morisse knew the insurance company was considered the strength behind thyecCagsinies
and the insurance company was losing millions. BT Vol. Ill, 121Bh@ email chain also
revealed information about the officers of Allegiant Babak. R573. Art Weiss, who had never
been a trust administer or worked in a trdespartment, was head of Wealth Management of
Allegiant Bank. BT Vol. 11} 121:10-25. Within a few days, Mr. Morisse replied in theast
chain, stating, “The NPS Forever Enterprises relationship began | belibvBaan’s’
background and Mr. Cassity, the owner of NPS, principal owner. Forever Enterpgses w
initially also privately held, but went public a year or more aga.”R-573. With this
information Mr. Morisse did nothing to change the procedures of how the épasttohent
would view requests for money to go to any Cassity entity. BT Vol. lll, 124:17-24.

208.0n January 7, 2002, there was a request for a wire transfer for $112,000 out of Trust
IV to Forever Enterprises’ corporate account. Ex. P-104, pg. 458. There was no descripton list
for the wire transfer, other than the fax was received as a directfulbyBates & Murphy.
Ex. R0104, pg. 458; BT Vol. lll, 127:136. This wire transfer was sent a day after Mr. Morisse
learned none of the Cassity companies vpeoditable and Lincoln was losing money on a
consistent basis. BT Vol. I, 128:23-129:3. Mr. Morisse “followed the directioN alf, Bates
& Murphy.” BT Vol. lll, 129:3. Mr. Morisse did nothing to change the procedure to send money,
in any amount requesd, to a Cassitpwned company Wulf, Bates & Murphywas copied on
the form from NPS sayintplease send money.” BT Vol. Ill, 12944. Allegiant “accepted
direction from Wulf, Bates & Murphgs set out in the letter of direction that existed Wi,

Bates & Murphy.”ld.

7 This is a reference to Shaun Hayes.
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209. Allegiant Bank was wiring money from theusts to Lincoln multiple times each
month. BT Vol. lll, 43:19-21. On June 6, 2002, Allegiant wired $5,326.34 from Trust IV to
Lincoln. Ex. P-101D, pg. 1071.

210.A wire transfer request form ask&8,258.36 be sent from Trust IV to Lincoln with
a request “deliver immediately to Allegiant trust/Herbert Morisse.” EXO#, pg. 1073. It was
delivered to the back office for immediate processing. BT Vol. lll, 44:15-21. On ttwrbot
the form under‘office use ony,” it stated this wasor monthly rentals or policy loangx. P
104, pg. 1073. Mr. Morisse did not see or read the form. BT Vol. lll, 45:25-46:5.

211.0n January 2, 2004, Allegiant wired $1.1 million to Lincoln. Ex. P-101D, pg. 1494.
No descripion was included besides “per direction of investment advisd:. BT Vol. I,

58:15-16. A wire transfer request form dated January 2, 2004, was in the amount of $1.1 million.
Ex. R0104, pg. 1062. There was an “X” on the form next to “monthly renédlslt also

listed “(BAL DUE: $731,953.28.1d. Mr. Morisse testified he did not know to what the “X” and
“BAL DUE" referred. BT Vol. Ill, 60:12-23.

212.Mr. Morisse was first asked if he was forbidden from reading the form whicth sa
“for office use only.”"BT Vol. XX, 209:1-10. He said he did not recall having seen the exhibit
and did not know if that was a part and parcel of what a bank is supposed to do with respect to
the amount to be wired to the name of the bank, the routing number and the accountldumbe
He was then asked if he needed to know what he was doing as a bank, when a wirddransfe
$1.1 million was entered to go out of Trust BT Vol. XX, 209:11-210:1. He said he believed
he knew what he we were doing, which was following the direction of the investmestradvi

Id.
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213.Mr. Morisse believed the $1 million transaction was for the purchasenew life
insurance policies, but there was no language in the statement stating ippweshtse new
policies. BT Vol. 1, 62:3-9. Mr. Morisse lieved ‘the Bank didn’t have the obligation to track
transactions related to the direction of the investment advisor.” BT Vol. 11663. The $1.1
million sent to Lincolrto buy new policies should have been in Allegiant’s records. BT Vol. I,
64:5-9. The wire transfer activity report for this amount was signed by Char Dupent, a
operations manager. Ex. P-104, pg. 1066. She was not trained in trust department obligations

under Chapter 436. BT Vol. lll, 64:15-17. She, or one of her employees, wowddmitite

amount requested to be wired on this form. BT Vol. Ill, 64:18-21. Mr. Morisse believed, sinc
this was an internal operations form, it did not need to be routed through him. BT Vol. lll, 65:1-
3.

214.When asked if it could not haveendone for the purpose of purchasing life
insurance policies, Mr. Morisse stuck with an indefensible position, sayin@slfev the
purchase of life insurance policies.” BT Vol. XX, 211:17- The form was clearly checked with
an “X,” by “MONTHLY RENEWALS.” Ex. P-104, pg. 1067. Whether he even saw this
document, originally, when he clearly had an opportunity to do so, when presented with this
adverse evidence, under oath, he refused to acknowledge reality, continuing to diminish his
credibility. When asked if it was for the purchase of $1.1 million in new insuranceulehave
gone to the netting form to séeNPS just sold $1.1 million in life insurance policies. BT Vol.
XX, 211:18-23. Mr. Morisse said, “I'm going to answer, I've said before, | don'tirégal
document.” BT Vol. XX, 211:22-23. He then testified he did not recall seeing any of the 173
wire requests listed in Ex-2301. BT Vol. XX, 211:24-25. Those 173 wire entries on Ex. P-

2301 were all for monthly renewal premiums.
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215.0n January 6, 2004, Allegiant wired $1,230,000.00 to NPS. Ex. P-101D, pg. 1494.
There was no description for the transfer besides “per direction of investmeioir addis

216.The third wire transfer out of Trust IV was for $731,953.28 to Lincoln. Ex. P-101D,
pg. 1494. On the wire transfer request form, there was an “X” next to “Monthly risiekue
P-104, pg. 1071. Mr. Morisse did not know if the money was being wired out for a purpose other
than new policies. BT Vol. lll, 65:17-22. Mr. Morisse signed the Wire TransfavifycReport
for this wire transfer request. Ex-104, pg. 1070. Mr. Morisse refused to admit the form
indicated the money would not be for new policies. BT Vol. lll, 66:5-8. Someone else wrote
$731,953.00 on the form; it was not he. BT Vol. lll, 66:19-22.

217.By looking at the Statement of Transactions, Mr. Morisse should have been able to
find out where the $10 million of new policies was being purchased, but he refused to agree or
disagree with this proposition. BT Vol. Ill, 67:24-68:9.

218.Irrespective of the absence of argsdription identifying an investment, if a
direction came fronWulf, Bates & Murphy, Mr. Morisse, and consequently, Allegiant Bank
presumed it was an investment, as in the case of a wire transfer requasttfteramount of
$1,230,000.00 to Jefferson Bank and Trust to an account owned by NPS. BT Vol. Ill, 114:18-25;
Ex. R104, pg. 1069. Even though Mr. Morisse did not know what specific investment there was
for $1,230,000, he believed “the transaction [was] permissible under the law becabse it's t
diredion of the outside investment advisor.” BT Vol. lll, 1183 a fax came in from NPS,
Allegiant Bank accepted the fax as the directiooilf, Bates & Murphy to transfer funds. BT
Vol. 1ll, 116:14-18.

219.There were no protocols adopted at Allegiant Bank requiring Mr. Morisse to know

about wires $100,000.00 and above, $1,000,000.00 and above, or $2,000,000.00 and above. BT

65



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 66 of 305 PagelD #:
95086

Vol. XX, 161:19-1621. Mr. Morisse actually wrote tHeelegation Lettewhere any employee
of NPS could give Allegiant Bank direction and the direction will be accepted, on betraf o
outside investment advisor. BT Vol. XX, 162t6- He knew all of the faxed wire transfers came
from NPS offices. BT Vol. XX, 162:16-18.

220.Individuals in the Operations Department were made aware, by l&rw;r
transfer request faxes were to be immediately processed. BT Vol. XX-968/Bile Mr.
Morisse cannot recall a single instance where the Operations Department hateettanafer
or said, we have to do some verification before we send out this money, he believedaithere m
have been occasions when they had to contact Mr. Wulf or NPS. BT Vol. XX, 163:24-164:4.

221.Allegiant’s system of automatically processing all of NPS’s wire tearrsiguests
during its tenure as trustee without performing any form of scrutiny oweves a deviation
from the industry standard of care. BT Vol. XIII, 42:1-25.

C. Policy Mismatching and Premiums Payments

222.Policy “mismatching” was a term supported in the record, describing thécpratt
funding paidin-full consumer preneed contracts with insurance policies requiring ongoing
premium payments. BT Vol. VI, 82:12-20. Mismatching was prevalent through Allegiant’
period as trustee. BT Vol. VI, 81:21-24. The vast majority of the Lincoln policies e ey
the Trusts werenulti-pay policies which required monthly premiums to be paid for a period of
years. BT Vol. VI, 59:25-60:24.

223.“Monthly renewals” were renewal premiums owed monthly on life insurance
policies that are mulpay policies rather than paid-full policies. BT Vol. VI, 94:10-20.
During its tenure as trustee, Allegiant wired tens of millions of dollars ouedfrilsts to

Lincoln for monthly renewal premiums. Ex. P-2301.
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224.The Trusts owed monthly renewal premiums on the policies, primarily because of
the mismathing policy. BT Vol. VI, 94:21-23.

225.Premiums were being paid to LincoBiT Vol. Il, 141:13.There is a difference
between a premium to purchase a policy and a renewal pre@®iunol. Il, 141:19-21 A
renewal premium should not exist for a paiefull policy. BT Vol. Il, 141:22-24Mr. Morisse
claimed halid not see any evidence of renewal premiums being paid out ofubts Tintil this
litigation. BT Vol. I, 142:9-15. Mr. Morisse would have inquired with respect to what renewal
premiums were if he had seen evidence of them in the monthly packetel BT, 144:3-7.Mr.
Morisse had no experience with pandfull policies that had renewal premiuntT Vol. I,
145:5-11.In these packets, NPS never certified premiums wet@wed on the policieBT
Vol. 1, 145:21-23Nor did Lincoln ever certify these policies were paiefull. BT Vol. II,
145:12-14.

226.Mr. Morisse believed the policies being purchased were allipdidl policies. BT
Vol. lll, 17:4-6. He admitted Allegiant Bank had no idea how martigips were being
purchased with premium terms of five or ten years. BT Vol. Ill, 17:12-17.

227.This mismatching practice allowed the Trusts to pay a small amount of initial
premiums to Lincoln to purchase a large face amount of coverage. BT Vol. VI, 66:7&2972:
However, the mismatched policies required premium payments over the life of thetpati
greatly exceeded the amount of funds deposited into the Trusts from the conduated7:13-
20. As a result, new money coming into the Trusts was being used to pay premiumsran exis
Lincoln policies for other consumers. BT Vol. XXIl, 61:21-25; Ex. P-2398, 502:19-23. The
mismatching practice freed up funds in the Trusts because the Trusts only had sl

initial premium to purchase the mismatdhmlicies. BT Vol. VIII, 108:12-109:23.
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228.During Allegiant’s trusteeship, roughly 21,000 Missouri consumersipéhalt for
their preneed contracts, and 81 percent of these contracts were backed wigaynpidtiicies
which required premiums to be paid over a period of years. Ex. P-2321; BT Vol. VI, 83:22-86:1;
JSF.

229.In September 1998, the statement for Trust IV listed $51,536,545.74 in evidence of
insurance. Ex. P-101D, pg. 9. Mr. Morisse believed these to berphitlpolicies. BT Vol. llI,
94:17-19. He believed Allegiant Bank had the obligation to keep adequate records of the
insurance assets. BT Vol. lll, 94:25. According to Allegiant Bank’s records, on September
25, 1998t wired $393,396.12 out of Trust IV to Lincoln with the description “per investment
advisor, monthly renewals.” Ex. P-101D, pg. 14.

230.Allegiant Bank had the obligation to accurately record transaction¥.oBTII,
95:6-13, 97:7-12. If Mr. Morisse had looked at a policy he should have been keeping under
Chapter 436, at the very beginning of Allegiant’s tenure, he could have seen trespodice
not paidin-full policies, because Allegiant was paying mdygiremiums. BT Vol. Ill, 96:17-
23. Mr. Morisse stated this would have suggested further inquiry by him. BT Vol. Il, 98:2-10.
He may have calle@/ulf, Bates & Murphy. BT Vol. I, 98:14-17. He would have made an
effort to reconcile the transaction destiop with records that the Bank had received with
respect to the monthly packets. BT Vol. Ill, 98:22-25.

231.The monthly packets never claimed the policies were-ipaidll and never showed
premiums wer@ot owed. BT Vol. Ill, 99:1-6.

232.Allegiant Bank listed $5.6 million in evidence of Lincoln policies in October 1998.

Ex. R101D, pg. 19. On October 30, 1998, there was a wire transfer to Lincoln, transferring

68



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 69 of 305 PagelD #:
95089

money out of Trust IV “per investment advisomenthly renewals.1d. at pg. 24Mr. Morisse
did not routinely look at the monthly trust statements he signed. BT Vol. Ill, 101:9-13.

233.The November 1998 statement was an Allegiant Bank record. BT Vol. 11, 101:14-
18. There was a wire transfer of $444,658.22 cash to Lincoln “per investment advisor ymonthl
renewals.” Ex. PLO1D, pg. 32. If Mr. Morisse had ever seen these “monthly renewal” notes on
Allegiant’s own records, he may have inquired into it. BT Vol. Ill, 103:1-5.

234.A wire transfer form from January 1999 showkd monthly renewals were
increasing to $494,000.00. Ex. P-104, pg. 1189. The Trust IV statement for March 1999
transferred $511,000.00 in cash to Lincoln, again marked “monthly renewals.” Ex. P-101D, pg.
63. In five months, $2 million was transferred from Trust IV to Lincoln for montewals.
BT Vol. Ill, 107:4-7.

235.1n early 2004, NCB performed a sample of 60 life insurance policies assisted by Mr.
Morisse. BT Vol. Ill, 80:1315. It was at this time Mr. Morisse first learned there were not actual
paper policies supporting each insurance policy. BT Vol. lll, 81:7-19.

236.The sampling of 60 insurance policies included an application for life insurance
from Lincoln for consumer Dorothy Littleton. Ex. P-685. According to the pregechfuneral
agreement, included in the application, Ms. Littleton paid, in full, $9,427.00, with $7,540.00
(80%) going into the trust. Ex. P-685. There was a check mark by the words “paid ildfull.”
The data page, included in every application, summarized the policy of insurance gaifohas
the consumer; here, Ms. Littleton. BT Vol. Ill, 85:17-86:1. Mr. Morisse first diseavéirere
were data pages, either at the time of the NCB due diligence, or during theafdbrse

litigation. Id. Ms. Littleton’s wholelife insurance policy contract should have shown annual
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premiums of zero, but instead, it showed annual premiums of $1,592.00 for ten years. Ex. P-685;
BT Vol. I, 86:19-23.

237.An Allegiant record summarized insurance purchased from Lincoln for Mietan
and showed premiums payable over ten years. Ex. P-669, pg. 4. This information was available
to Mr. Morisse if it had been requested. BT Vol. XX, 231:22-25.

238.Even though Mr. Morisse did not believe Ms. Littleton was a beneficiary in the trust,
he knew Allegiant Bank was to protect the assets of the trust for thetlwéraefyone with a
legal interest in the trust, includipgeneedcontract owners and purchasers. BT Vol. 1ll, 87:6-
16.

239.According to the data page, the trust owed premiums to keep this kifbgdelicy
in force. BT Vol. Ill, 91:16-19. If a premium was not paid, the policy could become wssthl
BT Vol. Ill, 92:1-4. Even though the trust would be required to continue making premium
payments, no further payments would be due byptbeeeccontract owner to NPS. BT Vol. I,
92:7-18. Mr. Morisse understood thid.

240.Because the money would not come from Ms. Littleton, it would have to come from
the trust estate in some fashion, at the direction of Wulf, Bates & Murphy. BTIN8I3:3-10.
Mr. Morisse believed “any records with respect to investment manageroetat be with Wulf,
Bates & Murphy not theBank” BT Vol. lll, 93:11-18. He did not believe Allegiant would have
records showing money being transferred to Lincoln to pay for renewal prenBainvsl. I,
93:19-24.

241.0n January 6, 2004, there was a wire transfer of funds to Lincoln for $6,258.36, and
on January 7, 2004, there was a transfer in the amount of $2,091.49 to Lincoln. Ex. P-101D, pg.

1494. Mr. Morisse stated “It doesn’t seem likely, but I would not have any way of kgdwi
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when asked if common sense would have told him a combined sum of a little more than
$8,000.00 was not being used to purchase approximately $10 million imgaitipolicies. BT
Vol. lll, 69:2-7. The next wire transfer, dated January 8, 2004, is for $25,000.00 to Hollywood
Forever, a California Cassitywned cemetery. Ex.-PO1D, pg. 1494. This amount was
obviously not to purchase new life insurance policies. BT Vol. lll, 69:21-23. Mr. Morisse
believed there were times when the trust department loaned money to the iddIorever
cemetery. BT Vol. I, 69:18-20.

242.0n January 8, 2004, Allegiant wired $854,589.72 to Lincoln. Ex. P-101D, pg. 1494.
The wire transfer request form, kept by Allegiant, listed “Policy Loatshe bottom. Ex. No. P-
104, pg.1081. Mr. Morisse testified he was unaware of any policy loans. BT Vol. lll, 7024-71:
He believeche would have expected it to be an investment advisor declsioklr. Morisse
admitted if he had received this form, he could have read it and seen all the informalien on t
form. BT Vol. Ill, 71:19-24.

243.The January 2004 trust statement listed $2 million wired to Lincoln on January 8,
2004. P-101D, pg. 1494. However, the wire transfer request form for that date stated the amount
was wired to Lincoln Memorial Services, Inc., not Lincoln, the life insuraoogany.Ex. P-
104, pg. 1079. Mr. Morisse confirmed the amount went to Lincoln Memorial, not Lincoln; thus,
it could not be used to purchase new life insurance policies. BT Vol. lll, 74:14-16. The trust
loaned money to Lincoln Memorial Services, Inc., but a bank examiner, lookingegiahll’'s
records, would not understand the $2 million was not going to buy new policies. BT Vol. llI,
75:3-6.

244, According to the January 2004 trust statement, on January 15, 2004, $2.6 million

was dsbursed to Lincoln. P-101D, pg. 1495. The wire transfer request form, again, stated the
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money was disbursed to Lincoln Memorial Services, Inc., not Lincoln for new lifeaimse
policies. Ex. P-0104, pg. 1087; BT Vol. Ill, 76:11-22.

245.The transactions to NPS and Hollywood Forever did not fit with buying $10 million
of paid-up whole life policies from Lincoln. BT Vol. lll, 76:23-77:11. The pattern digulayith
this example, a monthly packet saying we are buying millions of policies, withramrefer
request forms indicating new policies were not purchased with the money, wasddlevery
month throughout Allegiant’s tenure. BT Vol. lll, 77:25-78:6. Transactions were okttia
and, at no time, was there a reconciliation by Allegiant to see if the mteeyng the trust
were actually being used to purchase new-paidll whole-life policies. BT Vol. Ill, 78:7-12.
Allegiant only kept track of distributions for promissory notes and mortgagesoBTIN 79:8-
13.

246.0n May 17, 2004, near the end of Allegpt Bank’s tenure, there was a wire transfer
request from the investment advisor for $200,000.00. Ex. P-104, pg. 1189. Not only was
“monthly renewals” checked, the form stated there was a “balance due of $454,0[@0.00i8
was just before TrugV wasto be transferred to Bremen. BT Vol. lll, 107:23-25.

247.The Trusts became unable to meet their monthly renewal premium obligations in a
timely manner and were often many months behind on paying the premiums owed. BT, Vol. V
95:10-96:12, 99:21-100:4; Ex. P-2301, pgs. 12-20. Many of the wire request forms sent to
Allegiant showed “balances due” on the monthly renewal premium batches. Ex. P-<.0241 (g
716, 736, 742, 773, 775, 777, 783, 803, 806, 821, 823, 827, 831, 833, 838, 840, 857, 876, 894,
899, 903, 909, 941, 942, 962, 967, 975, 996, 1025, 1029, 1035, 1039, 1067, 1105, 1111, 1115,

1117, 1131, 1142, 1149, 1157, 1159, 1166, 1182, 1183, 1186, 1189. The balances due reflected
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on the wire transfer forms showed the Trusts were only able to make partianmym
installments of the total balance of renewal premiums due. BT Vol. VI, 96:13-97:14.

248.The delinquent premiums owed by the Trusts resulted in Lincoln commonly paying
less than the policies’ face values to the Trusts at the time of the consumgrs. Baavol. VI,
117:22-118:19.

249.Mr. Morisse did not look at several more million-dollar transfers during the period
January through May 2004; he did not recall tracking, once again, each wire tvaresfer
transaction. BT Vol. XX, 213:25-214:4. He admitted3 limes wire transfer forms said money
was for monthly renewals but did not recall seeing the forms. BT Vol. XX, 214:1r14.
Morisse was unaware and had no understanding insurance policies were coming dudexhd nee
to be renewed. BT Vol. XX, 201:12-17.

250.The description on Allegiant’s records shemivenewal premiums were being paid.
BT Vol. XX, 202:1-4.Mr. Morissedid not routinely receive monthly statements. BT Vol. XX,
204:13-18. He explained he did review information, datati@amdaction descriptianncluded
in information that could be pulled up on a computer screen at his desk, and he did not recall
seeing those transactiomd. He did not use his computer to look at the statements in electronic
form and see renewal premiums were being paid ffamst IV to Lincoln for policy renewals.
BT Vol. XX, 204:19-24.

251.Mr. Morisse understood, as trust administrator, it was Allegiant’s job to @elyura
value the assets in tAgusts, whether or not there was an outside inve$tosincludedthe
Lincoln life insurancgolicies. BT Vol. XX, 220:9-12.

252.When Mr. Morisse inherited Trust IV from the former trustee, he did not inquire of

the former trustee the identity of the existing consumers for whom money wlag8helol.
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XX, 221:17-20. While he did not ask NPS that specific question, he was in possession of the
monthly packets, which included the listing of policiesggneeccontract purchasers and
owners. BT Vol. XX, 221:21-222:1. Mr. Morisse admitted, at this time, he did not recognize
these people as tigional trust beneficiaries. BT Vol. XX, 222:2-4.

253. A binder of all Trust IV contracts was presented to Mr. Morisse. Ex. P-2287A. The
first person on the list was Joseph Bailely.When Allegiant Bank took over theusts from
Mercantile Bank, Allegiant did not specifically request information about wha on deposit
for Mr. Bailey. BT Vol. XX, 223:2-12.

254.NPS made no representation, in writing, it was taking money deposited by each
consumer and buying a paitHull policy. BT Vol. XX, 243:20-24. Nowhere in the monthly
packetdid Lincoln state the value of the policies or that no premiums were owed on these
policies.SeeEx. D-36; BT Vol. XX, 243:25-244.

255.The only information Lincoln provideith the list of policies in force in the monthly
packetsvas clent number, policy number, name, face amount of policy, and date, regarding new
policies.Ex. D-36, pg. 6. There was no information regarding premiums or anything related to a
cash value. BT Vol. XX, 245:22-25.

256.There was no specific information about how much TiMgtaid for the policies
listed in the monthly packet. BT Vol. XX, 246:1-3. Attached to the monthly packet was 747
pages of life insurance policigs force. Ex. D-36. There was no information supplied by NPS
identifying how much cash was deposited into Thustor each consumer, other than face value
of the policy. BT Vol. XX, 246:13-16. There was no information identifying the premiunsterm
of the life insurance policies Trust IV was buying, or how much money the TidSopany of

the policies listed in the monthly packet. BT Vol. XX, 246:17-23.
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257.At no time did Allegiant, as trustee, ever ask for even a sample binben
policies, so it could say we have picked some from this list to show us the termpaolitiie
and what premiums are due. BT Vol. XX, 246:24-24%b.Morissebelieved payment of
premiums vasoutside the scope of the authority and responsibility of the Bank.

258.1f Mr. Morissehad kept copies, without repeatedly relying on representations from
NPS, he could haveasily determined almost all of the Lincoln life insurance policies were not
whole-life policies, but were burdened with premiums payable for many years.

259.Policy mismatching was imprudent and presented “considerable finankfabris
the Trusts. BT Vol. X, 25:13-27:25. Lincoln’s Chief Operating Officer expresseckcns at the
time, between 1998 and 2004, about the “huge scale” of the mismatching practice &teéng pl
BT Vol. VI, 87:9-88:1. Mr. Lumpkin understood the imprudent nature of the mismatching
practice at the time, as it was apparent “the trust would not have the resoum@micedo
make their premium payments,” because the premiums owed on the mismatching wolibikes
exceed the amounts deposited in trust for the consuldeet.87:13-20.

260.Defendantsactuarial expert confirmed the mismatching practice was “creating
long-term problems for the trusts.” BT Vol. XVIIl, 112:24-113:2, 149:7-150:5, 158:2-5. A third
party hired by NCB also agreed the insurance policies, whose premium aerensded the
policies’ face values, were imprudent and “ridiculous” investments. Ex. P-2354, 52:20-53:22.
Even David Wulf testified the imprudent nature of the mismatching policies put this Trus
“behind the 8-ball.” Ex. P-2398, 512:15-513:2.

D. Failure to Tiack Investment Activity in the Trusts

261.Although, “[tlhe Bank had ownership and control of the assets” there was no system

to check and see if an investment was coming back for money going out; eachnsiies tra

75



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 76 of 305 PagelD #:
95096

request was not trackedT Vol. 1, 155:1-20 Allegiant relied on the actions @{ulf, Bates &
Murphy as the investment advis&T Vol. I, 155:15-17. Whether there is an independent
investment advisor, Allegiant Bank understatsdesponsibilities under Chapter 436 were to
protect the assets of tieusts. BTVol. I, 155:21-24.

262.Irrespective of Mr. Morisse’s equivocal testimony, there was no tracksigrayat
Allegiant Bank to see if money going out of trust was for an investment, Mis$édoelieved
reasonable safeguards were put in place s® ¢¢Rild not inappropriately take money from Trust
IV. BT Vol. XX, 194:4-10. He previously testified he believed reasonable safeguardsn
place, and none of the safeguards included, when money goes out, we need to find out what
investment th@rustsreceived in return. BT Vol. XX, 195:3-9. Mr. Morisse never wanted to
track the wires out and see what Allegiant got as an asset back for the trivetl. BK, 195:20-
24. Neither did he assign anyone to do that, and no one was trained to do that. BT Vol. XX,
195:25-196:3.

263.Mr. Morisse did not recall millions of dollars going out of thei§ls and no asset
coming back. BTvol. I, 185:1-5. He did not believe it was his job to look, when millions of
dollars went out, to see if an asset came backvV@TIl, 1856-9. He said, that would have been
the job of the investment managiet. Reliance was placed on the investment manage¥d.T
Il, 185:10. There was no experience that he recalled with respect to a defauksreawith the
investments. BVol. 1l, 185:10-12.

264.When asked if he just presumed if money went out, someday, something would
come back, Mr. Morisse said the Bank was relying on the responsibilities of tamene
manager. BVol. 1, 154:11-15Mr. Morisse believed the investment manager bbb an

obligation to the Tusts. BT Vol. I, 154:13-15.
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265. Allegiant Bank was depending on Wulf, Bates & Murphy to informBhaakof any
investments it was purchasing. BT Vol. lll, 38:13- If Wulf, Bates & Murphy did not send
anything to théBank theBankcould not book anything on the trust statemieetause thBank
did not chart investments. BT Vol. I, 38:18-21.

266.Mr. Morisse did not compare each wire transfer out during the course of a month,
line by line, with information received in a monthly packet for an accounting periba i
have matched that summary of wire transfieus,heacknowledgedhe information was there.

BT Vol. XX, 213:17-21.

267.When asked if he could have attempted to reconcile the batch amounts listed in the
monthly packetvith wire transfers listed on Allegiant’s trust statement for that month, Mr.
Morisse stated “there could have been a tracking or matching. | think | sard befd not track
wire transfers out.SeeD-36, pg. 4; BT Vol. XX, 242:1-5. When asked if he eaved at the end
of every month, on his computer, to make sure every time money went out an investment came
back, he could only repeat what he said previously, he did not track every wire tirauasier
out. BT Vol. XX, 160:16-19.

268.When asked if a prudent trust administrator overseeing $ype&Hic trusts,
governed by Missouri law, did not need to be assured when money is wired out as a supposed
investment, the trust gets anything in return, Mr. Morisse repligdrik I've said | did no track
wire out andwire in.” BT Vol. XX, 161:2-6.

269.Mr. Morisse disagreed, as a prudent trust administrator, it was Allegiahtte |
track whether an asset came back in return for the wires to the &@assigentities. BT Vol.

XX, 177:24-178:3. He, instead, testified the Bank relied on the investment advisor ftda.that.
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He was not aware of a system capability for the Operations Department to cheakeviegn
was wired out, if the Trust Department got anything back. BT Vol. XX, 178:7-15.

270.As to whether Allegiant had the capability to track money going out of the Trusts
Mr. Morisse testified he did not know exactly what the capacities anditipalof the trust
accounting system were beyond any understanding of the ticklers for intgmesints. BT Vol.
XX, 178:16-21. Mr. Morisse did not know how it could be done for the trust department to track
if an asset was received in return for money wired out of the trust. BT Vol. XX, 1Z8:22¢.
Morisse spent a lot of time drafting documents for NPS which allowed NPS thedidists
but he could not opine an accounting method to assufetiseshe administered were getting
assets in return for money spent. This lack of fiduciary care, for the banéfprotection of the
beneficiaries, demonstrates a striking lack of knowledge and reckless condirinistering
theseTrusts

271.Mr. Morisse, at all times, worked on the assumption whatever needed to be
deposited had been fully deposited by NPS, aatilfbO percent of what had been deposited
used to buy a life insurance policy on the individual and each policy was agaltipolicy.
BT Vol. XX, 153:25-154:9. The assumption all policies being purchased werénpkaildl-
policies was not correct. Mr. Morisse actually created a document sayirgguoyee at NPS
could direct an investment on behalf of Wulf, Bates & Murphy, and every direction fRSn N
as to what to do with money, must be obeyed by Allegiant Bank. BT Vol. XX, 154:10-16.

272.1t was understood a directidrom Mr. Wulf automatically made the transfer reques
an investment. BT Vol. XX, 154:17-24. Mr. Morisse would take any direction from NPS that
said “carbon copy David Wulf,” as if it was an investment directidnWhen asked if Mr.

Morisse ever believed there was a reason, as fiduciary at Allegiangdk tthsee if money
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going out as an alleged investment really brought an asset back to the Trustaenedarise
never encountered a circumstance where he believed that. BT Vol. XX, 154:25-155:12. As to
each specific wire transmission, Mr. Morisse badthere was no duty on the part of the
fiduciary to check to see when money was wired out, and did an investment come back. BT V
XX, 155:13-16. He did not believe, as trust administrator, he needed to see the wiee trans
forms for grutiny. BT Vol. XX, 155:21-25. In reality, the wire transfer forms coming in
requesting money be paid fronnuBts weresometimespproved by a bank teller at Allegiant
Bank.

273.David Wulf, as principal in Wulf, Bates & Murphy, was the investment advisor who
made investments iprimarily insurance policies in Trust IV. BT Vol. XX, 63:9-15. Mr. Morisse
believed it was appropriate to wire money from Trust IV back to Lincoln to pwechsisrance
at Mr. Wulf's direction. BT Vol. XX, 64:6-12. When Mr. Morisse wired money out to Lincoln,
he stated he would receive baakd book into the trust, assets in exchange for that money. BT
Vol. XX, 64:13-16. Mr. Morisse never touched or saw one Lincoln policy in all of his sis year
as Allegiant Bankrustadministrator. Mr. Morisse testifieche received evidence of life
insurance in exchange for the wire transfers to Lincoln. BT Vol. XX, 64:20-22. @agg r.
Morisse tried to lead the Court away from his acknowledged responsibility to kegglithes in
Allegiant Bank, not possession of a substituted piece of papérating the policies exist
somewhere in the custody of some other entity, in clear violation or Chapter 436.031.2. Although
Mr. Morisse did not say he saw any insurance policy, he believed he was geititsgbask for
the wire transfers to Lincoln. BT Vol. XX, 64:23-65:2. Mr. Morisse’s explanation for booking
assets was to go through the adjusting entry transaction description heqyr@pdtbe

operations department entered into the trust accounting system, scethalteecof life
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insurance as of the end of each monthly accounting peasddjusted accordingly. BT Vol.
XX, 65:21-25. This was Mr. Morisse’s definition of booking assets, not that he acemdiyed
the assetand not that entries were made for each consumer with the amount attributaate to t
consumer.
274.As an example of him “booking” an asset received in exchange for a wire transfer,
Mr. Morisse identified a form which accounts for changes in the face valifie iolsurance
policies in the monthly packet, due to new policies being purchased. Ex. P-101D, pg. 700; BT
Vol. XX, 66:7-13. Obviously, when he referenced booking, he was not saying he received
possession of a physical asset. He admitted he was not‘“@ivtirs whole multipay issue” at
the time he was trustee. BT Vol. XX, 66:18-20. In fact, Mr. Morisse believed thegsdtieiwas
purchasing, which he never saw or examined, were wtelpaid-up policies. Thenajority of
policies he was buying actualtequired monthly premium payments and he approved hundreds
of wire transfer forms sending money out of Trust IV to pay those monthly reneamailjpns.
This information was readily reviewable if he had examined the forms. Hfestebe never
gave consédro purchase anything other than fully paid-up policies. BT Vol. XX, 66:21-23.
275.There was a separate summary of assets from a portfolio review, at the end of each
accounting period, which listed all of the investments held in in the account. BT Vol. XX, 67:16-
21. Life insurance policies were valued at face value. BT Vol. XX, 67:22-24. An annual
statement of transactions showed receipts of wire transfers. Ex. P-101D, pg. 60ke\téel be
there was nothing wrong with money going out of Trust IV to Lincoln. BT Vol, 8X21-25.
276.Mr. Morisse believed, for the hundreds of wire transfers going out to Lincoln, he
was getting assets back. BT Vol. XX, 68:1-6. If he had been keeping the insuracies pothe

Bank, as required by Chapter 436.031.2, he could havevgeether he was getting policies
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back. If he looked at the policies, he could have seen he was actually buying, cortiiary t
belief, not wholdife paid-up policies, but instead, multi-pay policies, for which there was no
accumulation of cash surrender value and which required Trust IV to pay monthiarene
premiums for up to ten years, and a few for up to twenty years. His continual obvious
substitution of lack of knowledge, compounded with knowingly violating Chapter 436.031.2
tears away Mr. Morisse credibility.

277.Mr. Morisse believed when money went out of Trust IV, assets were coming back,
but there is no dispute, the largest valued assets dttiséswere insurance policies, which Mr.
Morisse never saw, irrespective of his sworn testimony heKiédi’ the assets. This is false and
intentionaly misleading testimony. What he actually did was book what he called “evidence of
insurance” of multi-pay policies held by someone other than Allegiant Bank. Hanyane at
Allegiant Bank, ever touched onéthe life insurance policies. The misleading testimony
continued, when he confirmed the “assets came back,” resulting in cash to theBITugbs.
XX, 69:6-8. He testified he believed from 1998 until 2004, the system with Lincoln worked. BT
Vol. XX, 69:9-11. He does not acknowledge the “system,” which he orchestrated, resulted in
many millions of dllars of losses to #Trusts.

278.NCB'’s auditors concluded, in early 2004, Allegiant had “no tracking system unless
[Allegiant went] to NPS.” Ex. 3, pg. 1 Ex. P2358, 90:2191:6. Allegiant’s failure to
maintain a tracking system of its own for the trust activity was a violation of theipndus
standard of care. BT Vol. VIII, 70:12-15.

279.Mr. Coster, Plaintiff's expert, testified Allegiant, as a trustee, wasraguired to
track each transaction, but they were responsible for assuring thembahtbe tassets were

appropriate to the trust.” BT Vol. XIIl, 214:15-24.
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E. Receipt of Netting Forms from NPS

280.Chapter 436 and the Trust Agreement both prescribed upon death or cancellation,
Allegiant was only permitted to distribute funds to NPS in an amount equal to what had been
previously deposited into trust for that individual consumer’s contract. Mo. Rev. Stat. § 436.045;
Ex. R168, pgs. 4%b; JSF.

281.All of the death claim distributions made by Allegiant during its trusteeship were
done through the “netting form” transactions. BT Vol. VIII, 165:6-9, 170:1-12; Ex. P-105.
Through these netting form transactionfiegiant permitted NPS to offset the amounts NPS
claimed it was owed for death claims from the 80% new business deposits EBR&juieed to
make into the Trusts. BT Vol. VIII, 170:25-171:12, 172:18-173:12.

282.Netting forms® were documents NPS sent, monthly, to Allegiant Bank that reported
new consumer deposits into the Trusts. These farens sometimes referred to as reconciliation
forms.BT Vol. Il, 209:11-13. The netting form would be accompanied bgpy of the original
check. Ex. P-105; BT &l. I, 210:13-19.

283.The last sentence of Chapter 436.045 stated, “Upon delivery to the trustee of the
provider’s [funeral home] receipt for such payment, the trustee shall distiibilte seller from
the trust an amount equal to all deposits made into the trusiefeontract.” Ex. Eb; BT Vol.
I, 206:25-207:4. Paying too much money out to any funeral home beyond the amount on deposit
was forbidden by the statute. Ex. D-5, pg. 12;\BII. Il, 207:16-18 JSF.

284.Every netting form Mr. Morisse signed, although he did not sign every form, stated

“Based on the information contained in this reconciliation statement, this depdsiis&ribution

8 Forms, referenced by Plaintiffs’ counsel, shown to Mr. Morisse, aggpirgtted by him to be receipts.
Reconciliation forms, mentioned, he believes, are forms included mdhéhly packets.
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pursuant to Chapter 436 Revised Statutes of Missouri is hereby evidenced andiahedite
and time.” Ex. P-105, pg. 15; BYol. II, 216:10-20.

285. Allegiant never understood what the netting forms meant and never performed any
reconciliation or inquiry into the forms, but nonetheless signed the forms cegtihay were
prepared pursuant to Chapter 436. JSF.

286.The netting forms A#giant received showed only a gross deposit amount for a
group of preneed consumers without providing any detail regarding how many constere
covered by the deposit being made into trust or how much money was being deposited by NPS
for each consumer. BT Vol. VIII, 170:1-172:16.

287.A netting form for October 29, 1998, listed $97,366.09 and $132,307.83 to total
$229,673.92. Ex. P-105, pg. 15. Mr. Morisse had no idea what the subsidiary numbers of
$97,366.09 and $132,307.83 were, and he never asked anyone at NPS for an explanation of the
numbers. BTVol. Il, 217:5-19.

288.According to Mr. Morisse, only the bottom portion of the netting form, which stated
the net check amount, was kept by Allegiant BankMBT. I, 215:3-216:6. The top portion,
which was signedyban Allegiant Bank employee certifying the deposit was accepted, was not
kept, even though the form came to Allegiant Bank as a single Igagéere were no backup
documents submitted to Allegiant supporting the single fage BT Vol. Il. 216:7-9.

289.No information was included on the forms, nor on any other form, that told
Allegiant Bank which customers were covered by this deposit or how much wgsleeiosited
for each consumer. BT Vol. Il, 217:23-25. There was no reference on these forms, ¢reany ot
forms, to allow Allegiant Bank to determine whether pheneeccontracts were paid in full or

payable over time. BT Vol. Il, 218:6-9.
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290.The netting form for October 29, 1998, also inclueduhe titled “Less Death
Cancel Contributions” with the number, $97,418.46. Ex. P-105, pg. 15. Mr. Morisse did not
know what amount of that figure was for death claims and what amount was for policy
cancellations. BWVol. I, 218:12-17. The numbers oretforms were placed there by NR&.

291.Allegiant allowed a series of lolevel employees with no experience or training in
Chapter 436 tgignthe netting forms. For example, Pam Buchanan, an administrative assistant
within the Allegiant trust departmengutinely signed the netting forms on Allegiant’s behalf.
Her responsibilities at Allegiant included answering phones, typing ledietstaking care of the
mail. Ms. Buchanan had no knowledge or training concerning preneed trusts or Chapter 436. EX.
P-2371, 17:3-14, 48:25-49:16, 57:2-58:20. Although Ms. Buchanan signed these netting forms
confirming the death claim distributions were being made “pursuant to ChapteME36,”
Buchanan had no familiarity with the statute.

292.In addition to lowtevel trust department employees, Allegiant routinely allowed
bank tellers, who were not employees of tihestDepartment, to execute and process the
netting form transactions, through which millions of dollars in death claimhilitths were
made to NPS. Ex. P-105, pgs. 35, 77, 100, 133, 302.

293.0n May 15, 2001, a deposit was made into Trust IV, from NPS, for $50,716.15. Ex.
P-101D, pg. 455. Thenetting form, signed by Pam Rice, contained the Chapter 436
reconciliation language. Ex. P-105, pg. 151. The statemeet,bafing signed, was sent back to
NPS. BT Vol. lll, 39:12-20. Mr. Morisse did not ever review this reconciliation s&teor any
of the others. BT Vol. lll, 41:5-9. The form stated the total deposit of new consumer masey w
$362,447.83. Ex. RO5, pg. 51. Subtracted from this was $311,731la8 However, Mr.

Morisse never had an understanding as to what the form and numbers meant. BT A0l 3H,
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23. Allegiant Bank would receive from NPS receipt forms with the checks and ¢hbsk BT
Vol. lll pg. 424-12. When Allegiant Bank was signing the form, authorizing $311,731.38 in
death claims, the Bank did not have any of the death certificates or informationlohd to
account for the amount. BT Vol. Ill, 43:7-18.

294. Allegiant’s process of paying deatlaims through the netting forms, without
obtaining supporting records or understanding the numbers depicted on the forms, was a
violation of the industry standard of care for professional trustees. BT Vol. XI1;18,:22:2-
23:12, 110:9-111:4.

295. Allegiant violated its duties of prudence to control, protect, and keep proper records
relating to the trust transactions by accepting the netting forms without reguésticonsumer
level information for the deposits or death claim distributions referenced éorthe BT Vol.

XIll, 115:4-118:6.

296. Allegiant’s conduct in distributing death claims to NPS through the netting form
transactions without ensuring the distribution amounts complied with Chapter 436 and without
obtaining the necessary backup detail improperly ceded control to NPS. BT Vol. 118:15-119:23.

F. Receipt of Reconciliation Statements from NPS

297.Each reconciliation statemeénbf evidence of insurance policies required a
signature from Allegiant which would be returned to NPS. Ex. P-107, pg.4; BTIV63:9-17.

The statement statetBased on the information contained in this reconciliation statement, the
deposits and distributions pursuant to ChaptérR8vised Statutes of Missouri are hereby
evidenced and accepted this date and time.” EbOR pg. 4. The reconciliation statement for

September 1998, listed distributions of $252,355.97 for death claims and $26,903.22 for

19 Although similar, the netting forms and the reconciliation statenvesits different documents provided to
Allegiant on a regular basis.
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cancellations of policies. Ex. P-107, pg. 4. Mr. Morisse, nor anyone else at AllBgiaintknew
how much money Trust IV paid to purchase the policies in September 1998. BT Vol. Ill, 56:9-
12.

298.During its entire tenure, Allegiant Bank adopted the process: death clainhd e
paid out during the month, followed a month later by a reconciliation form, with copieatbf de
certificaies or proof of funerals. BT Vol. IV, 163:23-164:5. At no time did Allegiant Bank
consider what it disbursed for death claims to NPS to see if the number of deathbekinced
with the check written by Allegiant Bank. BT Vol. 1V, 16416 Instead, Allegnt relied on the
affidavit from NPSId. Allegiant Bank allowed NPS to take as much money out for death claims
as NPS claimed it was entitled to receive. BT Vol. IV, 16431

299.The monthly packet for October 3, 200&; Trust IV included a reconciliatio
statement showing eight batches of evidence of insurance being receivBdl @6, beginning
on pg. 575. Mr. Morisse depended on the reconciliation statement for information on insurance.
BT Vol. lll, 51:25-52:2. The total face value of these new policies was $2.4 milliorR-E06,
pg. 574; BT Vol. lll, 52:23-25. No other information on the policies, such as cash surrender
value or premium termsvas included. BT Vol. lll, 53:1-5.

300.The January 2004 reconciliation statement for Trust IV would have beeived in
February 2004, as part of the monthly packet. Ex. P-107, pg. 67; BT Vol. lll, 56:18-25. In this
month, Trust IV purchased over $10 million in insurance policies from Lincoln. Ex. P-107, pg.
67. The January 2004 Trust IV statement of transaclistesl the outgoing transfers from Trust
IV to Lincoln to purchase the $10 million in new policies referenced on the reesiocilform.

Ex. R101D, pg. 1494; BT Vol. lll, 58:7-11.
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301.Reconciliation was not done with the monthly packets, because Allegiant Bank’s
records shoed money moving in and out d¢ifietrust account was grossly in excess of deaths
and cancellations. BT Vol. lll, 144:10-15. On December 29, 1998, according to a Trust IV
statement, Allegiant Bank received a $280),.55wire transfer into Tust IV. Ex. P-101D, pg.
39. The only reason Trust IV should have been receiving money from Lincoln was to ey deat
claims or cancellations, and if it was for death claims or cancellations otteyrshould have
then been sent to NPS to be paid to funeral homes. BT Vol. lll, 144:25-145:5. There is no
explanation why Lincoln was sending $580,000 into Trust IV. BT Vol. lll, 145:6-8. On
December 30, 1998, $580,000.00 left the Trust. Ex. P-101D, pg. 35. The money was sent to
Nations Bankld. This was not for death claims or cancellations, so the $580,000.00 should not
have been sent out. BT Vol. Ill, 145:16-18. This was a confusing transaction to Mr. Miakisse.
Death claim funds should have gone to NPS. BT Vol. Ill, 146:1.

302. Allegiant violated the indstry standard of care by not maintaining consulees}
deposit records, because, as here, where there are multiple beneficiariestpfre tiustee
must keep records of the individual deposits made for each consumer. BT Vol. Xlll, 76:2-9,
77:38; BT Vol. VIII, 47:2-48:2.

303.In early 2004, NCB’s auditors performed due diligence into Allegiant’s
administration of the Trusts and concluded “[tlhere was no reconciliation peddrynllegiant
to the support provided by NPS.” Ex. P-42, pg. 2. The auditors also concluded “NPS provides
Allegiant with monthly directions to make adjustments to the trust accounts. Thisaiian
only includes the net increase/decrease adjustments to make to the trust atewamn.ab no

specific information included at the pojilevel for Allegiant to review.Id.

87



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 88 of 305 PagelD #:
95108

304. Allegiant’s failure to reconcile the information received from NPS “to veridy th
activity that was going on in the trusts” and acceptance of direction from Ndeifugi the trust
accounts, while only receiving limited information, violated the industry standardecf®R
Vol. VI, 66:19-68:5.

305. Allegiant also violated the industry standard of care by failing to perform a
reconciliation of the monthly trust activity showing the purposes for the \ainsfers and the
amounts paid for each Lincoln policy during that month. BT Vol. VIII, 48:14-22.

G. The World Service Group Term Policy

306.In early 2000, Allegiant began wiring money out of Trust IV to pay premiums on a
group term life insurance policy issued by World Service Life Insuranceo@uynBT Vol.

VI, 212:12-213:3; Ex. P-104, pgs. 157, 162. World Service Life Insurance Company was a
Cassityowned company and an affiliate of Lincoln. BT Vol. VI, 124:16-21.

307.0n April 27, 2000, Allegiant Bank booked, on the Trustndst statementhe
group policy as an asset in Trust IV for a purported cost basis of $13,522,337.35. Ex. P-101D,
pg. 249. Cost basis meant what was paid for the asset. BT Vol. IV, 24:23-25:1. The World
Service group term policy was issued to cover astieg $13.5 million trust liability relating to
policy loans previously taken. BT Vol. VIII, 212:23-214:4; BT Vol. VI, 122:16-21. It was the
result of a consent judgment between NPS and the state of Missouri and the subsequent
monitoring of the Trusts byouirt-appointed monitor, Robert Lock. BT Vol. IX, 72:22-73:24,
174:8-12; Exs. D-19, pg. 1, D-20, pg. 2.

308.In April 2004, evidence of insurance in Cassity-owned insurance companies was 94

percent of the entire tru®T Vol. 11,175:15-18. The World Service Rot was more thareight
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percent of the total value of Trust IV; not a single other investmasas large as the World
Service policy, other than the Lincoln life insurance policiesVBI. 11, 175:19-176:3.

309. Allegiant valued the World Service group tepalicy at its face value, which was
$13,522,337.35. Allegiant never updated or changed the value of the group term policy, and
instead carried the policy on its books as an asset of Trust IV with a purported \V&liBe5of
million through May 2004, when ¢hasset was transferred to Bremen. EXOPD, pg. 1598.

310.Allegiantwould accept wholelife policy with payments due over ten years as if it
were a wholdife policy paidin-full. BT Vol. 1V, 35:2-5. Whatever the face of the term policy
was, Allegiant added it to its books as if it were the same as a whole life polieyaid BT
Vol. IV, 35:14-18. Allegiant never considered the quality of the asset. BT Vp83\23-25.

311.Allegiant Bank never investigated to determine if $13.5 million was asteially
paidby Trust IVfor the policy. BT Vol. IV, 26:6-8. Mr. Morisse knew enough about insurance
to know a term policy has no cash accumulation value. BT Vol. IV, 26:23-25. Mr. Morisse knew
a term policy beemeworthless when premiunvgere not paid beyond the grace period. BT Vol.
IV, 27:1-3. However, he took no steps to ask for the policy to know when it could become
worthless. BT Vol. IV, 27:6-10. Because it was booked as a trust asset, there shouleehnave b
evidence of the policy to support the deposit to the accttlriélr. Morisse did not believe
Allegiant’s trust department needed to acquire a copy of the policy, leetaudence of the
policy” satisfied the trust’s requirements. BT Vol. IV, 27:21-28:17. He did not remrambe
evidence of the policy as used by Allegiant’s trust department in place of actually looking at
the policy.ld.

312.The policy representeal high percendf Trust IV when it was booked into Trust IV

in 2000. BT Vol. 1V, 28:18-22. Mr. Morisse would not admit this was a material amount of the
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trust, stating material is a relative and subjective term. BT Vol. IV, 2822. “The Bank was
not determining the prudence of any specific investment action or deposit” no tmateze of
the asset. BT Vol. IV, 29:9-14. Allegiant did not téo see if payments were being made on the
$13.5 million policy. BT Vol. IV, 30:4-7. Mr. Morisse’s conclusion Allegiant was not
determining the prudence of any specific investment is alarming and sudghsttian of
responsibility of fiduciary duty to consumer and funeral home beneficiaries.

313.Mr. Morisse did not remember asking why a $13.5 million policy was booked to
Trust IV in 2000. BT Vol. IV, 37:11-16. He did not remember seeing the form that should have
alerted him consumers’ money was flowing out of Trust IV to pay renewal ymesgrior this
policy that was going to lapse. BT Vol. IV, 37:17-21. He had a general understanding of
insurance and that premiums must be paid to maintain a term policy in force. BT V&I.22-
38:5. When it was placed in the trust, Mr. Morisse did not know the policy was createdrto cove
policy loans made in other trusts. BT Vol. 1V, 38:6-9. He did not ask why Allegiant suddenly
received an insurance policy like no other policy seen in any other trust. BT Vol. A2-38:
He could have asked, but did not. BT Vol. IV, 39:1-2. If Mr. Morisse had learned the policy was
created to cover policy loans made in other NPS trusts, he believed he would have inquired of
Wulf, Bates & Murphy. BT Vol. 1V, 39:19-40:2.

314.Mr. Morisse did not know of the World Service Insurance Company. BT Vol. IV,
36:3-5. Allegiant’s wire transfer request form showed money was to be paidcmirifor a
renewal premium. Ex. P-104, pg. 162. The policy required a monthly premium to be paid by the
trust in order to keep the policy in force. BT Vol. VI, 124:1-11, 254:9-19; Ex. D-19, pg. 7. If
Trust IV failed to pay the monthly premium on the group term policy, the policy woakkde

exist. BT Vol. VI, 124:12-15.
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315. Shortly after Allegiant booked the group terwlipy as an asset of Trust 1V, the
policy lapsed and ceased to exist. BT Vol. VI, 125:12-16; BT Vol. I1X, 185:25-186:6; BT Vol.
XIl, 242:5-8.

316.Allegiant Bank’s records indicated loans were being taken out covered by the group
term policy. Ex. P-104, pg. 162. The wire transfer request form on February 2, 2000, stated
“Group Term (Loan Coverage) Monthly Premium.” P-104, pg. 162. He did not recall sesing thi
form, and did not know to what it referred. BT Vol. IV, 41:8-10. “It was the protocol that these
faxes went to the operations area for executiBm Vol. IV, 41:11-14. There was no inquiry by
Allegiant into what loan coverage meant. BT Vol. IV, 42:15-19.

317.Mr. Morisse was familiar with the World Service issue, at the time of his testimony.
Evidence was previously presented concerning a Boone County, Missouri proceeding, and a
letter dated May 4, 2000, to Judge Gene Hamilton. Ex. D-165. Mr. Morisse never received
copies of the Boone County proceeding, and no one from the State of Missouri Attorney
General'Office or the Department of Insurance talked to him about the proceeding. BT Vol.
XX, 26:4-12. Mr. Wittner said nothing to him about this. BT Vol. XX, 26:13-14. At no time
during Allegiant’s tenure, did he recall seeing any document relating pyabeeding, prior to
litigation in this case. BT Vol. XX, 26:15-19.

318.Included in the letter to Judge Hamilton was the comment, “People don’t buy
automobile liabiliy policies for their cash surrender value, and people don’t buy funeral policies
for their cash surrender value. The death benefit is the value of the bargain.”LE%. Dhis is a
curious stray reference consistent with the approach Mr. Morisse totekivehadministered the

Truss. Mr. Morisse always believed, throughout his tenure, the policies were kfbgelicies
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with cash surrender values. He never understood he was authorizing purchasessafriince
policies accumulating no cash value,imiremiums due over many years.

319. At some point, Mr. Morisse believed he was given evidence of the existence of a
term insurance policy, known as the World Service policy, because he believed he weuld ha
relied on evidence of that policy for the purpose of booking it to the account. BT Vol. XX,
27:17-22. Mr. Morisse recalled there was a policy and no one reported to him the policy had
been cancelled. BT Vol. XX, 28:7-13.

320.0n April 19, 2000, NPS sent a letter to Robert Lock enclosing a copy of the policy.
Ex. D-19. It was booked into Trust IV at face value. Ex. D-166; BT Vol. XX, 29:25-30:2. A
letter was sent from Howard A. Wittner to Hon. Judge Gene Hamilton of the tGhauiit of
Boone County, Missouri, reciting he was depositing a group term policy in the amount of
$13,522,337.35, alleviating any deficit under a consent judgment. Ex. D-166.

321.This letter included a copy of Allegiant Bank’s trust statement dated 2@r2000,
showing the insurance policy was booked. Ex. D-166, pg. 3. Mr. Morisse testffigtehiory
was consistent for having booked the World Service greuppolicy for the initial base
amount of $13,522,337,35 in Trust IV. BT Vol. XX, 29:2-6. He said no one ever approached him
as to how this policy should be changed. BT Vol. XX, 29:20-24.

322.In March 2004, through Mr. JurmanoviddCB asked about the World Service
group policy?° Ex. P45; BT Vol. IV, 48:13-15Mr. Morisse was embarrassed, when he was
interviewed by NCB'’s auditors, Mr. Jurmanovich and Mr. Kipskind, and was asked about the

World Service policy and evidence of the policy. BT Vol. IV, 51:12-16. When Mr. Jurmanovich

20 During this time, NCB was performing a due diligence examination witbva of merging Allegiant Bank with
NCB.
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inquired of Mr. Morisse, in early 2004, about the World Service policy, Mr. Morisse may hav
looked into whether the policy still existed. BT Vol. IV, 54:1-7.

323.In the prior trial, Mr. Morisse testified, in early 2004, Mr. Jurmanovich inquired,
causing Mr. Morisse to look into whether the World Service group term policy eéxisted
when [he] looked into it, [he] could not find not just a piece of paper, [he] couldntifaidhere
existed any such asset at all.” BT Vol. IV, 59:@. Mr. Morisse agreed he tried to follow-up to
find such a policy, and it is more likely than not, he called Great American tesu@ompany
learning it had no record of the policy. BT Vol. IV, 59:11-60:7.

324.Mr. Morisse recalled generally making an inquiry of Lincoln, askinghad back-
up records for the World Service group term policy. BT Vol. IV, 60t8He recalled generally,
but not specifically, making an inquiry and could not find a listing for the World Service
Company. BT Vol. IV, 60:15-22. His recollection was, as a result of his inquiries, yobatt
provide him with any evidence of the $13.5 million World Service group term policy. BT Vol.
IV, 60:23-61:1. Mr. Morisse confirmed he knew it was a requirement there be support for an
asset booked into a trust. BT Vol. IV, 61:9-11. He confirmed he knew it was his job tdlgorrec
control, protect and record the assets, and he did that when it was booked in. BT Vol. IV, 61:12-
14.

325.Mr. Morisse did not remember if he told Mr. Hipskind and Mr. Jurmanovich the
valuation of the World Service policy never changed. BT Vol. IV, 52:21-53:1. He idlsmd
remember telling Mr. Jurmanovich he did not know what backed the policy, whether it was
insurance or something else. BT Vol. 1V, 53:5-9. He did not believe he told NCB he looked into
the World Service term policy and could not find there existed any such asset..BV,Vol

53:15-24.
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326.There was a vault count record, considered a serious document in trust
administration, which was supposed to show assets being put in and taken out of the vault. BT
Vol. IV, 25:9-18. Mr. Morisse believed it was presented to operations in the booking and deposit
process, but did not remember if a record of the World Service term policy was positetk
into Allegiant Bank’s vault, and he did not recall ever seeing such record. BT V@5110-
26:5.

327.Mr. Morisse testified he did not recall if there was an item in or out shown on the
log of the Bank’s vault for the World Service policy, but said he was working with thatmpe
manager, who had charge of the vault, who was assisting in the search. BT Vol. IV, 66:20-62:
He admitted he continued to book the World Service group term policy month after month after
these ingiries were made finding no support. BT Vol. IV, 62:7-14. As of April 30, 2004,
Allegiant was still carrying the World Service group term policy on its portfolrestment
books with a value of $13,522,337.35. Ex. No. P-101D, pg. 1541.

328.Mr. Morisse agreedgnyone reading the trust statement would logically conclude it
was a true asset worth $13.5 million. BT Vol. IV, 70:12-15. He confirmed, in March 2004, when
he could not provide paperwork showing the continued existence for the asset, the prablem wa
escdated to senior trust department officers. BT Vol. IV, 70:18-23. The senior trustrdepa
officers and the back office were aware of and discussed this matter as afrigsult
Jurmanovich’s audit, and it was a concern of the back office to the atiatimes branch,
because they were in charge of the vault count. BT Vol. IV, 70:21-71:2. The operations area
vault manager was not able to locate evidence of insurance that was relied upon bebook t

asset. BT Vol. IV, 71:5-7. While Mr. Morisse would not agree it was alarming no suquubait
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be found to show the continued existence of the asset, he agreed it was an issue tbaewas pr
to be brought to the attention of the persons he mentioned. BT Vol. IV, 71:8-13.

329.Mr. Morisse said he talked to the operations manager, Char Dupent, who managed
the vault, and believed he talked to other members of the senior trust managemenieesommit
about not finding support for the policy. BT Vol. IV, 68:8-18.

330.When asked if he let Shaun Hayes know no support could be found for the policy,
Mr. Morisse said, “I don’t know if Shaun Hayes knew.” BT Vol. IV,72:5-7. He believed Mr.
Jurmanovich was in communication with Mr. Franke, regarding his audit of the NPS acubunt a
his observation and findings regarding the World Service policy. BT Vol. IV, 72:8-14.

331.Mr. Morisse testified he knew the policy was a term policy and once premiuras we
not paid, the policy terminated. BT Vol. IV, 55:10-15. He admitted, to control, protect, and
properly record the assets of Allegiant, it was important to know whether a $1 305 mdset
ceased to have any value. BT Vol. IV, 5523-He admitted, Allegiant did not affirmatively
track the asset after it was booked. BT Vol. 1V, 56: € .admitted, if he was aware of
information indicating it no longer existed, he would have acted to remove it from the books
with an adjusting entryd. Mr. Morisse admits he made no effort over the years to determine if
the policy had lapsed. BT Vol. IV, 56:15-19.

332.Thereatfter, Mr. Morisse never changed the booking of the World Service policy. BT
Vol. XX, 30:3-5 As of April 30, 2004, evidence of Lincoln insurance policies and the World
Service groupermlife insurance policy were held as assets in TAsEx. P-101D, pg. 1541.
In 2004, the World Services policy was booked, essentially, at the same value ag I20G&
BT Vol. XX, 30:16-19. At the time Mr. Morisse booked this policy as an asset in Trpist |V

April 2004, near the end of his term as trustee of Trust IV, Mr. Morisse adrhdtdid not know

95



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 96 of 305 PagelD #:
95116

the policy “didn’t exist.” BT Vol. XX, 30:20-23. Mr. Morisse further embraced his béiie
World Service policy still existed as an asset, becausaidenenad not received any
information it hadceased to exist and should be removed from the account. BT Vol. XX, 31:5-
10. Mr. Morisse was then asked if this was in April after his March conversatiomMAwit
Jurmanovich, where he asked him for backup. BT Vol. XX, 31:11-13. He first said, “That’s
correct,” then disavowed recollection of that conversation relating to the Worat&eolicy,
saying he recalled no conversations relating to the World Service polidydepdisitions for
this litigation,when he was presented with a memo or notes from Mr. Jurmanovich relating to
this policy that refreshed his recollection there was a conversation about tye BdlVol. XX,
31:16-23.

333.The Court believesnd finds Mr. Morisse knew about this worthless policy while
he was trustee of Allegiant Bank and finds he willingly and intentionally palssqubticy to
Bremen Bank as having a value as an asset in Trust IV of more than thirlie@andoilars,
when he knew it had no value. Furthermore, the Court recognizes he did not hold the policy in
the Bank, as required by Chapter 436, so he never saw or examined the policy, asegjor as
Trust IV, upon which consumers had a legal right to rely for payment of fundralslorisse
agreed, it was the custom and practice of the industry, if a trust depanmestented the
market value of the asset, that was the true value of the asset. BT Vol. N,363:6

334.Mr. Morisse testified, where there was an outside investment manager, eungtom
practice in the trust profession was, no inquiries would be made concerning an iteml. B4, V
65:13-25He said‘No,” when he was asked if the very existence of an outside investment
manager allowed him, at Allegiant, to continue to list the policy after he madaescnd

found no support for the policy. BT Vol. IV, 66:7-11.
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335.Daniel Fitzpatrick Defendants’srust exrt, opined, once the group term policy
was accepted into the trust, it became an asset that was the responsibility wdtraent
advisor, Mr. Wulf. He also stated, while it was a breach of the standard obce Morisse
not to have removed thelicy from Allegiant’s trust statements as a trust asset once it expired,
this did not cause any harm to the trust. BT Vol. XXI, 133:5-9, 138:7-139:22.

336.1t was Allegiant’s responsibility to accurately value the group term pdi€yol.
XIll, 155:19-23. N@®’s own fiduciary risk manager testified it was improper for Allegiant to
value this group term policy at its face value. Simply put, “you don’t make the rfamené of
your policy the market value.” Ex. P-2357, 103:14-104:23. Allegiant violated the slasfda
care for professional trustees by valuing the group term policyfacisvalue. BT Vol. XIII,
155:8-156:7.

337.Allegiant violated the industry standard of care by failing to obtain araeapbn
regarding what obligations were being covered by the group term policy adhe/lagset was
being placed into the trust account. BT Vol. XIlI, 154:9-155:18.

338. Allegiant had an obligation to ensure the premium payments were made on the
group term policy. Allegiant’s conduct fell below the industry standard by not miogitor
tracking the premiums owed on the policy. BT Vol. XIll, 157:7-158:1.

H. Promissory Notes Held by the Trusts

339.Promissory notes and loafiem the Trustsvere made to Cassity family members,
and no promissory notes were made unrelated to theitga BT Vol. Ill, 117:511.

340.0n June 5, 2001, Forever Enterprises, Inc., by its Chief Executive Officer, Brent
Cassity, executed a promissory note in the amount of $1,653,988.00 to Allegiant Bank, Trustee

under Trust for National Prearranged Services, IncNeed Plans dated 7/24/8F+ust 1V,

97



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 98 of 305 PagelD #:
95118

(“Lender”). Ex. R534. The nominal annual interest rate was 7.5%, and payments were to be
made in 120 equal payments. Ex. P-534. Mr. Morisse’s handwritten note in the upper right-hand
corner stated’'Forever Enteprises Note Due 6/5/11 A/C 2204013532d.”Mr. Morisse
described this as an “asset.” BT Vol. XX, 77:10-11. He acknowledged Forevepiisgsy Inc.
was a Cassityelatedentity. BT Vol. XX, 77:15-16.

341.A “Master Security File” from Allegiant, dated Julyd, 2001, listed a summary
report of information relative to this note booked to the account as an investment. Ex. D-201, pg.
1. A unique CUSIP was assigned to the note. BT Vol. XX, 79:19-80:2. Also included, with
other information, was the 7.5% intereste, the next payment date, and the “map release code,”
called “paydate.” Ex. E201, pg. 1. Mr. Morisse filled out a booking form for the note and gave
it to “Operations.” Ex. D-201, pg. 2; BT Vol. XX, 80:15-17. It included the amount of the asset,
$1,653,988. Ex. D-201, pg. 2.

342.0n the Statement of Transaction for July 1 through July 31, 2001, an entry on July
12th showed “Forever Enterprises Prom Note 7.5 % due 6/5/2011 to place on record in exchange
for wire transfer of funds on 6/4/@0 FBO FORVER ENTERRISES $1,653,988.00.” Ex. P-
101D, pg. 485. Mr. Morisse testified all promissory notes and mortgages welia-faid-
through Allegiant’s tenure as trustee. BT Vol. XX, 82:8-10. He did not view this as a bad
investment by Mr. Wulf. BT Vol. XX, 82:21-22.

343.Mr. Morisse received a letter from Jean Maylack, dated October 24, 2002,
transmitting the original note and a copy of a deed of trust as securit$Ig@B,524.04 note.

Ex. R626.

21 A CUSIP is a unique identification number assigned to all stocks anteregi®onds in the United States and
Canada.
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344.An internal form recorded a wire transfer out of Trust 1V, dated July 24, 2001, for
$700,000.00 to Truman Bank. Ex. P-104, pg. 348. Another wire transfer was recorded for June
22, 2001, for $900,000.00 from Trust IV to Truman Bank. Ex. P-104, pg.T3@&&e totaled
$1,600,000.00. Mr. Morisse said this corresponded with oneafitle transfer forms. BT Vol.

XX, 84:25-85:2.

345. An internal form to the Operations Department booked a promissory note for
$1,600,000.00 at 7.5% to Trust IV, due June 22, 2001, listing borrower as Lincoln Memorial
Services, Inc. Ex. 840, pg. 1. The note was signed by Nekol Province, Vice- President of
Lincoln Memorial Services, Inc. Ex. P-540, pg. 4. The promissory note was secureddoya de
trust on property in Nantucket, Massachusetts. BT Vol. XX, 87:12-15. A handwritten note by
Mr. Morisse showed he conferred with Randy Sutton about this investment. Ex. P-540, pg. 6. A
Statement of Transactions form showed receipt of $1,600,000.00 from Lincoln Memorial
Services, Inc. to Trust IV, dated July 25, 2001. The form showed two wires went out totaling
$1,600,000.00. Ex. P-101D, pg. 694.

346.Mr. Morisse testified he received payments on the promissory note. BT Vol. XX,
89:10-11. A Statement of Transactions form with a line date of July 26, 200lechounterest
payment of $5,625.00 on the $1,600,000.00 note. Ex. P-101D, pg. 649. Mr. Morisse @dnfirm
he received 26 payments of $14,807.00 from August 21, 2001, to October 2003, on the note. EX.
D-642.

347.Jean Maylack sent a letter to Allegiant transmitting a declaration of trust of NPS in
connection with the mortgage of the Nantucket property. Ex. D-251. Mr. Morisse received a

asset back into Trust IV for the money going out of Trust IV. BT Vol. XX, 90:19-21.
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348.When wire transfer forms came into the Allegiant Bank Trust Department
requesting transfer of money frahme Trusts, the Bank had its form to approve the request. BT
Vol. XX, 91:10-15. $577,864.10 was transferred out of Trust IV to Central Trust Bank, Jefferson
City, Missouri. Ex. P-104, pgs. 438-439.

349.The asset Mr. Morisse received in exchange for the money fsmedTrust IV was
a promissory note in the amount of $577,864.10, dated December 21, 2001, bearing an interest
rate of 7.5%, and a default rate of 10%, due December 21, 2006, from Forever Network. Inc., a
Cassity affiliate. Ex. ’562pg. 1. The promissory note had an amortization payment schedule.
Ex. R562, pgs. 5-6. It was signed by Brent Cassity, President of Forever Netmmik, bt pg.
4.

350.The notes were always drawp by Jean Maylaglattorney for NPS. BT Vol. I,
133:16-18. “The Bank was not involved in the construction of the loan terms, that was done by
Wulf, Bates & Murphy and the entity.” BT Vol. lll, 134:14-16. After examining thegpaiork
including the promissory note for $577,000.00, Mr. Morisse testified “It does not appear that
there’s any security; that the note is not secured.” BT Vol. lll, 134:21-135:22. drsdé
believed neither thBanknor the trust company could require any security for the note; they did
not have the authority. BT Vol. lll, 136:6-10. It did not make any difference how much the Bank
was going to loan to a Cassibyvned company; the terms were always dictated by the Gassity
owned companies’ lawyer, Ms. Maylack and Wulf, Bates & Mur@iy Vol. 1ll, 136:11-16.

351.The Statement of Transactions showed an asset was booked into Trust IV on
February 28, 2002, from Forever Network. Inc., “prom. nt.” for $577,884.10. Ex. P-101D, pg.
747. From this note, between February 2001, and October 2003, Trust I\edepaijments

totaling $70,527.59. Ex. D-644. Jean Maylack followed with a February 15, 2002, letter
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conveying an original recorded deed of trust securing the loan and a Loan Poliby of T
Insurance. Ex. D-222.

352.There was title insurance covering the $577,864.10 transaction. BT Vol. XX, 95:2-
15; Ex. D-22, pg. 4. Five days after the loan was made, the money went out to a Cassity-owned
entity, and an asset came back, with interest payments albdering Allegiant Bank’s tenure.
BT Vol. XX, 95:12-23.

353.TrustlV statements for March 2002 showed the note and payment process and listed
principal repayments on March 28, 2002, totaling $43,327. Ex. P-101D, pgs. 763, 765, 766, 768.
On the next day, Allegiant wired $100,000.00, in trust principal, back out to NPS, with no
explanation, except per direction of investment advisor. Ex. P-101D, pgs. 763, 765, 766, 768.
Mr. Morisse was not aware of a system involving Cassitys taking note payoogmatsthe trust.
BT Vol. IV, 113:10-14.

354.0n January 4, 2002, a request came in from Randy Sutton and Angie Hall of NPS
with a “cc” to David Wulf directing Allegiant Bank to wire $70,000.00 of Trust IV moiwe
Hollywood Forever, Inc., a Cassity-owned cemetery. Ex. P-104, pg. 453. Mr. Modssetdi
know if it was a loan or what the direction from Wulf, Bates & Murplag BT Vol. Ill, 130:8-
11. Mr. Morisse did not know the specific purpose of sending $70,000.00 to Hollywood Forever.
BT Vol. Ill, 130:12-18. Because he did not know the specific purpose of the transfer, Mr.
Morisse cold not compare it to authorized investments. BT Vol. lll, 130:19-21.

355. A disbursement was made, by wire transfer, from Trust IV for $455,780.00 on June
3, 2002, to Old Title and Escrow Service, in return for a five-year promissory notesweFor

lllinois, Inc., bearing 7.5% interest, dated June 3, 2002, signed by Brent D. Cassity, Paésident
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Forever lllinois, Inc. Ex. P-101D, pg. 856. Mr. Morisse personally noted money went out of
Trust IV, and an asset returned. Ex. P-596, pg. 2; BT Vol. XX, 97:25-98:2.

356.0n a Statement of Transactions form, on June 28, 2002, the Forever lllinois, Inc.
promissory note for $455,780.00 was placed on record in exchange for transferredimdeed f
Ex. R101D, pg. 859. Mr. Morisse reported all payments on this note were current as of May 31,
2004, when he stepped down as trust administrator. Ex. D-646; BT Vol. XX, 100:3-5.

357.In an October 30, 2002raail Mr. Morisse wrotg“l have just learned that
Southwest Bank has committed to loan Forever Network 2 and a half million dollars to build a
new mausoleum on the Oak Hill Cemetery grounds in Kirkwood at Big Bend4hti x. P-
627. He then stated five years was the tevith a tenyear amortization with interest at prime
plus one and a half payable in the first eighteen months, then principal and interest per
amortization schedule; one half point with full guarantees by Mr. and Mr. SimoityCBssnt
Cassity and Tyler Cassity. ER-627.

358.Mr. Morisse believed at the time a reputable bank was willing to make the
$2,500,000 loan. BT Vol. XX, 104:1-3. It appeared Allegiant Bank was willing to make the loan
on different terms. BT Vol. XX, 104:20-23.

359.While Allegiant Bank was trustee of Trust 1V, Trust IV began making lé@ns
various Cassity entities, and in late 2003, two promissamesrfoom Lincoln Memorial Services
Inc. were consolidated. Ex. P-101D, pg. 1471; BT Vol. IV, 108:3-10. Mr. Morisse did not know
or did not remember Lincoln Memorial Services was David Cassity’s ineastrompany. BT
Vol. IV, 108:18-20. According to Allegiant, no approval by the Bank was required for
consolidation of these loans, because the investment action was directed by theemvest

advisor. BT Vol. 1V, 109:4-7. The prudence of these loan was not investigated by the Bank. BT
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Vol. IV, 109:11-13. Mr. Morisse did not recall, if through these consolidations, the terms of
these loans were going to be extended. BT Vol. IV, 109:18-21.

360.The 2003 yeaend trust statement for Trust IV showed securities distributed from
thetrust and consolidation of Trust IV loans. Ex. P-101D, pg. 1470; BT Vol. IV, 108:8-10.

361.The terms of the novation, or consolidation, were not evaluated or investigated by
the Bank, even though Lincoln Memorial Services borrowed millions of dollars fron[Vtus
BT Vol. IV, 110:2-3. Instead of repaying the loans, they were consolidated and tkeofeima
loans were change@he Court agrees, no harm is shown to the trust by these transactions.

362.The promissory note to Lincoln Memorial Services, Inc. was listed as aagsest
valued at $4,129(D.00. BTVol. I, 164:1-3. At the end of Allegiant Bank’s tenure, the sum of
all non-Cassity assets in Trust Were less than half of the one promissory note to a Cassity-
owned entity. BTVol. I, 164:7-10.

363.There wasa second promissory note from Lincdllemorial Services for
$1,981,757.16BT Vol. Il, 165:7-9; Ex. P-101D, pg. 1540here was no investigation by
Allegiant Bank to determine why millions of dollars were being loaned to Liridemorial
Services; the loan was never questiomgedVol. I, 165:12-19. The two promissory notes from
Lincoln Memorial Services Inc. totaled $6 million, or four percent of Trust IVigsae amount
far greater than the amount of cash and @assity assets. Ex-:F1D, pg. 1540; BWVol. I,
165:23-166:13.

364.The promissory notes held by the Trusts had commercially reasonable inteest ra
generally 7.5%. BT Vol. XX, 78:2-3; Ex. P-534, pg. 1; Ex. P-540, p@s.Fayments were made
on these notes regularly and all payments were current as of the end of Akelgraume as

trustee. BT Vol. XX, 82:6-10, 102:13-21; Exs. D-641, D-642, D-643, D-644, D-648l6DBT
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Vol. VI, 9:18-10:11. Many of the notes were secured. BT Vol. XX, 8823 Ex. P626, pg. 2;
Ex. R540, pg. 2.

365.In January 2004, there was a $2,000,000 transfer to Truman Bank from Trust IV.
Ex. R104, pg. 1079. When Mr. Morisse wired money to NPS affiliates or its principals, he said
he expected the trust to get “things back.” BT Vol. XX, 101:25-102:7. He did not recah# at
time of this transaction, @ote came back. BT Vol. XX, 102:8-11.

l. The Custody Agreement

366.Mr. Morisse drafted the Letter of Direction from Wulf, Bates & Murptgted
November 1, 1999, titled “Custody agreement for life insurance policies held undaralat
Prearranged Services, Inc. prene&h trusts.” Ex. P-42 Ex. R414?% BT Vol. IV, 165:67.

367.Mr. Morisse stated he drafted it, on the recommendation of bank examiners after the
Bank’s first examination by the Missouri Division of Finance, to memoriahzedmcument the
practice BT Vol. IV, 165:9-15Mr. Morisseintendedor NPSto serve as Allegiant Bank’s agent
for purposes of keeping all the life insurance policies and records required undear @3épt
BT Vol. 1V, 166:3-6. The Court does not believe the bank examiners recommended this
procedure, and Mr. Morisse is being untruthful in so stating.

368.The Custody Agreemeidentified the number of insurance policies held as
investments in the Trusts. Ex. P-414. It stated, “Custodian, in its capacitynés gifathe
Trusts, keeps and maintains records, accountings, and other information reldtengabdies
held in the Trusts, as well as all of the records, accountings and other informatiogc éojive
kept and maintained by the Grantor of the Trusts under Chapter 436.” Ex. P-414, pg. 10.

Through this agreement, Mr. Morisse abdicasslentiatiuties as trust administrator.

22 Exhibit P-421 is the executed copy of the Custody Agreement; Exhibit4Pis the draft version.
104



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 105 of 305 PagelD #:
95125

369.In the Custody Agreement Mr. Morisse drafted, he created a new entity,
“custodian,” and empowered it to designate agemd,explainedt could receivelirections:
2. CUSTODIAN’S DESIGNATED AGENTS
The Custodian designates the following named employees of the Custodian and
its agents to be responsible for the performance of the Custodian’s duties
hereunder and to receive Directions pursuant to this Cu#tgceement, tewit:
Angie Hall, Lisa Kaleps, Nekol Province and Randall K. Sutton. The Custodian
shall give written notification of any change to this designation of authorized
agents to the Trustee and to the Investment Advisor.
3. DIRECTIONS
Whenever the terms “Direction(s)” or “Direct” are used in this Custody
Agreement, they shall mean written Directions (including, without limitation,
Directions received by the Custodian via facsimile) and verbal Directions
(including, without limitation, Directionsreceived by the Custodian via
telecommunications devices) which the Custodian receives and reasonably
believes to be from an authorized employee, agent, or representative of the
Trustee or from an authorized employee, agent or representative of thenkvest
Advisor.
Ex. R414, pgs. 10-11. Mr. Morisse granted all these powers to this fashioned suwibigiaite
NPS, when he knew NPS was a Cassityned entity, Lincoln was a Cassityvned entity, and
Wulf, Bates & Murphy occupied offices in the same buidas the Cassitys and their entities.

Then, in the following paragraph, in violation of Chapter 436 andithet Agreementhe
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authorized a fictitious entity full right to hold custody and control of the life imea@r@olicies,
as follows:
4. SAFEKEEPING RECEIPT AND DELIVERY OF POLICIES
The Custodian agrees to hold and keep safely all life insurance policies owned by
the Trustee as investments in the Trusts. The Custodian shall receiveeany lif
insurance policies purchased by the Investment Advisor lzadtdeliver any life
insurance policies sold by the Investment Advisor in accordance with the
directions of the Investment Advisor.
Ex. R414, pg. 11. The following paragraphs of Gstody Agreemerrovided for liquidation
of the policies and cancellation of theeneedcontracts, and other powers of the custodian. Mr.
Morisse outlined the custodian’s liabilitgtating this imagined custodian, shall be responsible to
the trustee for any claim, loss or damage resulting from any failure byugtedtanto perform
its duties hereunder. This so-called Custodian, authorized to receive no compensation, is
empty shell, with no ability to be financially responsible to anyone. Mr. Mokisseingly gave
the Cassitys the keys to the trust assets. A draftéondahe Cassitys could not have been more
efficacious in abdicating fiduciary responsibilities of Allegiant Bank, otation of Chapter 436,
than its own trust administrator.
370.The Court notes the Custody Agreement stated the insurance policies wexe held
investments “in the trusts.” Ex. P-414, pg. 1. Mr. Morisse did not draftis¢éody Agreemertb
say the insurance policies are held in trust by the trustee. He wrote the ‘{@uwatodian, in its
capacity as Grantor of the Trusts, keeps and maintagosds, accountings and other
information relating to the policies held in theusts as well as all of the records, accountings

and other information required to be kept and maintained by the Grantor of the Trusts under
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Chapter 436 R.S.MoEx. R414. These words described a “Custodian” as to be keeping records.
There was no reference to a custodian in Chapter 436 definitions. The Court intdrprets
Morisse’s Custody Agreement to provide for the Grantor, N®Be custodian to hold the trust
assetsThis is in direct violation of Section 436.032.2 of Missouri statutes.

371.Mr. Morisse testified he was referring to records kept and maintainggk gyantor
of the Chapter 436 trusts. BT Vol. V, 227:5-7. Between the trustee and the grantor,\rexlbelie
the tust instrument and Chapter 436 called upon the grantor to keep deposit specific customer
information. BT Vol. V, 227:8-11. He believed tBeistody Agreemergave him an enforceable
contract. BT Vol. V, 227:12-14.

372.Mr. Morisse was askettlid you believe parof this contract called for a
requirement on NPS to maintain custody and control of adequate records?” BT Vol. V, 227:15-
18. He answered, yes. BT Vol. V, 227:18. Mr. Morisse said it was his understanding this
agreement would respond to the bank examiners’ concerns. BT Vol. V, 227:19-21. The Court
concludes Mr. Morisse was being untruthfuhis statement the bank examiners recommended
he draft the Custody Agreement.

373.The Custody Agreemeitself did not say the Custodian is defined as NPS, but
clearly theintent was for the imagined custodian to function under control of B $2414.
Mr. Morisse always believed NPS was thdy beneficiary of th@rusts except he made
reference to Allegiant also being a beneficidnyany event, he believed the Cusémdwas
functioning as NPS, so NPS, by this agreement, had custody and control of thesttsstvehile
being beneficiary of th&rusts. Mr. Morisse testified he believed paragraph four of his drafted
Custody Agreemergave him a contractual right, on behalf of the trust, to require the custodian

to hold and keep these policies. BT Vol. V, 228:21-229:2. Mr. Morisse violated the statute by
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granting thisauthority to the selleand he breached his fiduciary duty to the consumer and
funeral home beneficaries

374.While this chasm is too expansive for the Court to bridge, Mr. Morisse believed
subsequent bank examiners embraced his drafting skills. There is no support foretimergtat

375.The executed copy of the thrpage Custody greement with NPS was dated
November 1, 1999. Ex. P-421. The Custodye&ement refeedto more than 46,200 life
insurance policies held by theukts at the time the agreement was signed. #21Ppg. 1.
Allegiant, Wulf, Bates & Murphyand NPS all signed the agreemédt.at pg. 31t contained the
safekeeping, receipt and deliveand title provisions reviewed in the draft. Ex. P-421; BT Vol.
V, 233:22-25.

376.Mr. Morisse memorialized this system, although he knew Chapter 436 required
Allegiant Bank to maintain control over the trusteissBT Vol. IV, 166:7-10. Mr. Morisse
understood Allegiant Bank’s responsibilities included owning, controlling, and admimjstiee
assets as required by tktatute and Trust Agreemem8T Vol. IV, 167:5-9. When he drafted the
Custody Agreemergiving NPS the agency to keep the records, Mr. Morisse knew Chapter 436
mandated preneddust funds be held in a financially chartered institution. BT Vol. IV, 167:13-
15. No steps were taken to see if NPS was taking moneys to which it was nal.eBifitiol.
IV, 167:23-168:1.

377.Mr. Morisse also drafted a document, on letterhead of Wulf, Bates & Muighy
Mr. Wulf's signature, dated November 5, 1999, containing language of delegation allowing
certain transfers of funds to be made by certain people. Ex. P-432; BT Vol. IV, 169:3-5. Thi
was not drafted by NPS lawyers. BT Vol. IV, 169:8-12. In drafting this document, Mrs$éori

intended it to be an instruction from Wulf, Bates & MurpbAllegiant Bank’s trust department
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to distribute any cash, securities or atassés from any of the referenced trust accounts in
accordance with any directions received by Allegiant Bank, by fax, telemmongerson from a
principal, officer, employee, agent, or representative of Wulf, Bates & MuhptwyorNPS BT
Vol. IV, 169:13-15; Ex. P-432. Mr. Morisse drafted this document so Allegiant Bank could
distribute any cash, anything of value, securities, other assets, whassveescribed there,
from direction given by a principal, officer, employee, agent or representdtNeS. BT Vol.
IV, 171:3-10.

378.Per the letter of direction, a principal, an officer, an employee, an agent or a
representative of NPS could take money out of the trust accounts. Ex. P-432; BT Vol. IV,
172:24473:2. Mr. Morisse knew this letter meant Allegia operations department had a
standing instruction to wire money out of NPi®@needrust accounts, anytime a wire transfer
request form was received, from anyone within the description of the person fienBN~/ol.
IV, 173:19-174:9. Mr. Morisse gave every indication he was abdicating his fiduciary
responsibilities. This action was a breach of trust.

J. Policy Loans in the Trusts

379.For the six years of Allegiant’s tenure, there was a pattern, when NPS ddposit
money, it was by check. BT Vol. lll, 137:22-24. Transaction descriptions for revegpe on a
Trust IV statement. Ex.-BO1D, pg. 367. When Lincoln sent money tioust, itwas by wire. BT
Vol. 1, 137:25-138:2.

380.A wire form transferring $76024.07 into Trust IV from Lincoln, dated February
28, 2000, was processed as soon as it was delivered. Ex. P-28. The procedure Allegiant had to
track if assets came into Trust IV aftaoney, like $760,124.07, went out, was to look at the

monthly packet from NPS the following month that was supposed to reconcile rexelpts
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deposits and purchases of new insurance and existing insurance as of that acpetatingT
Vol. IV, 132:13-19. No one from Allegiant discovered, after looking into the recommiliat
packet, there was no support for $760,000.00 in death claims, because no such reconciliation was
ever performed by Allegiant. BT Vol. IV, 133:2-13. Tharkk relied solely on the regailiation
provided by NPS. BT Vol. IV, 133:16. No one at Allegiant tracked each wire deposit i a
transfer out. BT Vol. IV, 133:2Q1.

381.A wire transfer form from Allegiant Bank’s files showed money going st IV
with “policy loans” written on the form. Ex. P-28. Mr. Morisse did not know the identification of
initials on the form. BT Vol. IV, 134:11-12. Mr. Morisse did not remember seeing timedod
he could not guess as to what the meaning was, who wrote it, or when it was writiéol. BT
IV, 135:5-7. Mr. Morisse did not recall a particular industry standard or custom megardi
whether a bank or trust company should pay attention to wire transfer forms shooviay
coming into a trust, other than to report the deposit as an amount to the account, from where the
funds came, and the date. BT Vol. IV, 135:13-20.

382.The Trust IV account statement for October 1, 2000, through the end of December
31, 2000, showed a deposit on December 28th of $760,124.07. Ex. P-101D, pg. 372. The
description simply stated: “Received wire transfer of funds from Lincolmel Life
Insurance Company.ld. The trust statement included no description as to why Trust IV should
be receiving $760,000.00 from Lincold.

383.Even though Allegiant’s own records stated “policy loans,” on them, Allegiant’
trust department did not include that description for the transaction on the trusestat®im

Vol. IV, 136:9-19. Mr. Morisse said his understanding of the industry custom and practitee was
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report receipts, as was done on this statement. BT Vol. 1V, 137:1-2. Allegiant Bank did not
investigate eceipt of these funds. BT Vol. 1V, 137:20-24.

384.Money came into Trust IV November 8 through November 16, 2000, through wire
transfers from LincolnEx. P-101D, pg. 367. Mr. Morisse’s expectation was Lincoln ought to be
sending money for death claims or cancellations, and for no other purpose. BT Vol. IB-138:
139:6 Mr. Morisse believed paperwork on received death claims or cancellatiquigining
each deposivould have been reconciled in the monthly packets. BT Vol. 1ll, 139:7-13.
However, he recognized information received was not concurrent with the re@eivednis
and Allegiant Bank did not know which consumers were covered by these deposits with respe
to each fax form and deposit transaction. BT Vol. Ill, 139:14-20. Other than as reported in th
transaction description, the protocol at Allegiant Bank, throughout its tenure evBugts, was
no one in the trust department would review the incoming deposits to evaluate dpewifiah
the deposit represented. BT Vol. 111, 139:21-140:1.

385.1If All egiant Bank had discovered information there may be policy loans, Mr.
Morisse would have inquired. BT Vol. lll, 140:2-5. Mr. Morisse believed if policy loagrew
made while Allegiant Bank was trustee, Allegiant would have needed to have begnta e
application process, because Allegiant Bank was both an owner and benefid@rynsiirance
policies. BT Vol. lll, 140:7-9. Even fr. Wulf could take policy loans against the Lincoln
policies as an investment decision, Mr. Morisse believed the Bank would still need to be
involved if a decision was made to take a policy loan. BT Vol. I, 14Q8.0-e believed the
Bank would need to give contractual authorization, that is, it should have signed whateke
be required by the policy or the insurance company to take out the loan. BT Vol. I, 140:16-23.

Mr. Morisse was not aware of documentation concerning policy loans. BT Vol. lll, 142:19.
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386.0n a wire transfer request form dated December 10, 2000, from Lincoln to Trust IV
in the amount of $1,800,000.00, the only description on the form was an account number, LML-
Tr4. Ex. P-647. Mr. Morisse did not recall seeing this at the time it occurred. BTIIY©59:5-
9. Mr. Morisse did not review the wire transfer request forms. BT Vol. Ill, 156:8-13.

387.Mr. Morisse was familiar, through this litigation, with “this” concept of policy
loans. BT Vol. XX, 52:23-25. He acknowledged Allegiant Bank was owner of the insurance
policies. BT Vol. XX, 53:12. He was never asked to agree to a policy loan, nor was he ever
provided with a form called a policy owner service request or asked to check a box and sign he
wanted a policy loan. BT Vol. XX, 53:3-13. He did not know policy loans were being taken out
on policies held in trust at Allegiant Bank. BT Vol. XX, 53:14-16. ORalicy Owner Service
Request” form for Lincoln, dated June 15, 2002, a policy loan was sought on policy no.
490169856, on insured Donald Hoehne for $367.06. Ex. P-1417. On the signature line for
Insured (Owner if not listed), Randy Sutton’s signature was stamped. Ex. PMIr4 Morisse
did not believe Mr. Sutton owned the policy. BT Vol. XX, 54:16-17.

388.In the December 2002 Trust IV monthly statement, on Decemliier Allegiant
Bank booked $1,800,000.00 from Lincoln into Trust IV. Ex. P-101D, pg. 10¥5sdime day,
there was a transfer out of Trust IV for the same amount, $1,000,800.00, to Memei@dsSer
Life. Id. Mr. Morisse could not recall if Allegiant Bank ever purchased insurancegsofrom
Memorial Services Life. BT Vol. I, 158:21-23. At the bottom of the statement,ruhdeecap
for insurance every month, there was “evidence of Insurance, Lincoln MerhaiaP-101D,
pg. 1015. Lincoln sent $1,800,000.00 into Trust IV, without explanation, and Allegiant disbursed
it out of Trust IV the same day to an insurance company owned by the Cadsi&$.Vol. I,

159:17-24. Mr. Morisse disagreed this did not fit within an investment directive Davidvw&siIf
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gualified to give to purchase life insurance. BT Vol. lll, 160:11-18. Mr. Motiedieved this
was a distribution of funds going to Memorial Services Life per Wulf, Batesu€@NM,. BT Vol.
I, 161:23-25. Mr. Morisse understood it to be an investn@ntVol. I, 162:4.Mr. Morisse
gave every impression of being an intelligent man and at the same time gavies amswe
opposition to base common sense reality.

389.Mr. Morisse did not remember any policy loans being taken against the life
insurance policies, which would have caused the cash values of the policies to be depleted. B
Vol. IV, 128:3-8. He did not look into the cash values of any policies held in any aclcbunt.
Mr. Morisse knew if a policy loan was taken against a policy, the face valulel wenain the
same and the policy would remain in force. BT Vol. IV, 128:25-129:5.

390.The only safeguard Allegiant had in place to guard against policy loans taken
against insurance policies was to sign or not sign documents related to a polidly tvaas
directed by the investment advisor. BT Vol. IV, 130:23-25, 131:7-9. There is no evidence Mr.
Morisse, or anyone at Allegiant Bank, ever reviewed a single request facyalpah or any
request for distribution of trust assets.

391. A wire transfer form from Lincm, dated January 5, 2004, showed Lincoln sending
Trust IV $2,816,543.00. Ex. P-39. This record, kept by Allegiant, included “Policy Loan” as the
description for the transfer. Ex. P-39. Because the file was kept with the Bank, Ngs&lor
could have referred to the form and the information on it. BT Vol. IV, 139:20-140:2.

392.0n April 1, 2004, Lincoln sent a wire transfer to Allegiant for slightly mora tha
three million dollars. Ex. 0. If the wire transfer was for death claims, there should have been
an emmrmous stack of death claim forms, and Allegiant Bank could have looked at the

reconciliation packet to see if death claims totaled $3 milgdn\Vol. IV, 141:19142:1. Near
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the end of the wire transfer form, the purpose for the transfer stated, “Pol leaR-5B. This
form was part of Allegiant Bank’s records. BT Vol. IV, 142:14-R6lice loans were being
taken out, reducing asset values of the Trusts for six years and Mr. Mxbaisse no knowledge
of policy loans against trust assets he was taeptot

393.Mr. Morisse said it is “now” his understanding if a policy loan was taken out, money
went into the Trusts. BT Vol. XX, 55:21-2%hese wire transfer forms came to the Bank by fax.
BT Vol. XX, 56:6-10. This particular fax did not have listed “policy loan,” but did st
LOAN.” Ex. P-50. While Mr. Morisse did not believe he saw this form, the Court concludes that
is not unusual, considering his practice of not reviewing tkenesfersIn any event, Mr.
Morisse did not believe this fax coming into Allegiant Bank trust department should have put
him on notice there was an issue with policy loans requiring his attention. BT Vpbexk7-
22.

394.The Trust IV April 2004 statement recorded the receipt of the $3 million from
Lincoln with no description lied. Ex. P101D, pg. 1543. Mr. Morisse recognized $3 million was
a large number, but would not say it was unusual. BT Vol. IV, 143:4-13. The protocol was for
the operations department to book the receipts in by wire; there was no protocoéitofddang
Mr. Morisse’s attentiomo anything that struck the operations department as an unusual
transaction in therliss. BT Vol. 1V, 143:14-21.

395.Nearly $26 million in policy loans were taken against Lincoln policies owneleby t
Trusts during Allegiant’s period as trustee. BT Vol. VIII, 164:1-4. It is undispiesktpolicy
loans served to deplete the value of the policies. BT Vol. X, 24:20-25:5; BT Vol. XVIII, 113:3-7.

396.As seersuprg for every policy loan taken, Lincoln deposited the policy loan

proceeds into the Trusts with Allegiant. BT Vol. VI, 10322-Allegiant then immediately
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transferred the funds back out to a Cassity-owned entity. BT Vol. VIII, 162:12-20, 163:17-22;
BT Vol. IX, 195:22-196:1Allegiant received “clear notice” of policy loans being takeyainst
the Trusts’ Lincoln policies. Ex. P-2391, 246:5-248:23. Lincoln did not conceal the egistienc
policy loans from Allegiant and always assumed Allegiant knew of the polarsibased on the
documents Allegiant received showing policy loans. BT Vol. VI, 104:1-13.

397.Allegiant should have recognized these policy loan documents and transactions as
“red flags” that were significant. Ex-P391, 247:8-248:16, Ex. P-2381, 97:7-10. The policy
loan transactions typically involved large amounts of money being deposited intoytrust b
Lincoln and then those funds being immediately transferred back out of the trusedpgamtliin
the same or substantially similar dollar amounts. BT Vol. VIII, 153:1-13, 16648egiant was
required to understand the purposes for which money was moving into and out of the Trusts and
to properly account for all funds moving into and out of the Trusts, including the policy loan
funds. BT Vol. XIIl, 132:7-15.

398.David Wulf of Wulf, Bates & Murphywvas indicted in the United Statesoof the
Eastern District of Missouri for executing a scheme to defraud Allegiark Banbtaining
policy loans from Lincoln on life insurance policies without the knowledge or consent of
Allegiant Bank. Ex. D-39Allegiant was adjudicated to be a vintof NPS’s fraud as to policy
loans. The Court has never, in any conclusion, assumed Mr. Morisse, or anyoneiantAles
are of Cassity entity fraudulent behavior during Allegiant’s tenure, butlawss designed, as
one feature, to detect unlawfadtivity in a trust. Neither Mr. Morisse, or anyone at Allegiant,
did anything, despite volumes of information available, to ever inguibecome enlightened as

to what was happening in the trusts being administered.
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399.Mr. Morisse was asked by the Unit8tates Attorney’s Office to testify in Mr.
Wulf's criminal trial. BT Vol. XX, 59:2025. Mr. Morisse said he had no knowledge of, and did
not consent to the policy loans. BT Vol. XX, 61:9-11.

400.The United States Attorney’s Office relied on Mr. Morisse to prihe loans
happened without the consent of Allegiant Bank. BT Vol. XX, 61:12-18. Mr. Wulf was
convicted, by a jury, in the Eastern District of Missouri, partially on themesty of Mr.
Morisse. BT Vol. XX, 61:19-24. Mr. Lumpkin was forced to admit, repeatedly, he defrauded
Allegiant regarding these loans and so testified, under oath, in the crimieaBdagol. VI,
133:11-18, 134:10-135:12.

401.Randy Sutton plead guilty to Counts VII, XXIV, XLIII and IILXLII, of the sem
indictment under which Mr. Wulf was convicted. Ex. D-41. Douglas Cassity also guégdto
Counts VII, XVII, XXI, XXIV, XXXVI and XLIIX. Ex. D-39. Douglas Cassity wasentenced to
115 months imprisonment for bank fraud, wire fraud, mail fraud, money laundering and
misappropriation of insurance funds, and jeopardizing soundness of insurer. Ex. D-40.

402.Mr. Morisse did not believe he breached his duties related to the policy loans
because he was not aware of them and did not consent to them or authorize them. BT Vol. XX,
63:2-8.The Court believes a reasonable trust administrator would, and should, have been aware
of the policy loans, Mr. Morisse fashioned a system, by his pen, that allowed tigedakolicy
loans, to the detriment of the beneficiaries.

403.His understanding was the Bank woublt/e been required to have been a party to
policy loans, since the Bank was owner and beneficiary of the policies. BT Vol. XX,522@:
However, it waslsohis testimony the independent financial advisor could take loans against

policies held in Tust IV without obtaining authorization from the Bank. BT Vol. XX, 214:21-24.
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This confirms how misguided Mr. Morisse was in his reliance on his flawed judgmeset of th
power of the independent financial advisor when administering fiduciary trusts.

404.Mr. Morisse sawthe indictment naming David Wulf for multiple felony fraud
counts. Ex. D-9. The indictment stateton or about November 1, 1999, Wulfates &
Murphy, Inc.,[NPS]and Allegiant Bankthetrustee at the time gfrearrangeduneral trusts
established bjNPS], entered into a written agreement to transfer custody of all life insurance
policies obtained with money provided by persons who purchased prearranged funeral
contracts. Ex. D-39, pg. 29. Mr. Morisse recognized this was the language of the Custody
Agreement he drafted. BT Vol. XX, 215:21-216:6. The indictment contintiee dgreement
further providedhatdefendant Randall K. Sutton, and defendant Sharon Nekol Province, were
amongthe employees dNPS] who were its authorized agents to take custddiye life
insurance policies which were being held as investments in the prearranged fiwsts which
NPSestablished.Ex. D-39. Mr. Morisse admitted, through the document he drafted, he
authorized Randal Sutton and Sharon Nekol Province to take custody of the policies. BT Vol.
XX, 216:18-21.

405.The indictment continued, “this agreement violated the requirements of Missouri
law that all property ipreneedrustsshallbe held, administered and invested by the trustee, and
circumvented the laws goveng prearranged funeral contracts by permitting the seller of
prearranged funerabntracts to acquire possession of the funds provided by purchasers of such
contracts. Ex. D-39, pg. 29.

406. It stated “on or about November 5, 1999, defendant D&vitlVulf sert a letter to
thePresident of Allegiant Trust Companyhich providedhat Allegiant Bank take direction

from representatives of either Wulf, Bates & Murphy, Inc[N#?S], with regard to depositing
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and distribution of assets, and settlement of trades.D-39, pg. 30 Mr. Morisse was the
drafter of this delegation letteBT Vol. XX, 218:1516. The indictment also stated this letter
violated Missouri law, because it permit{®PS], aseller of prearranged funeral contracts, to
control andnanage thempperty obtainedrom purchasers in prearranged funeral trusts, which it
established. Ex. D-39, pg. 30.

K. The Prudence of Investments Held by the Trusts

407.As to his duty to look at prudence of any of the investments in the Trusts, Mr.
Morisse “did not believe there was a responsibility to determine the prudence sexific
investment.” BTVol. I, 75:11-22. Furthermore, he believed no one else in Allegiant’s trust
department was supposed to check the prudence of ang P& specific trust investments. BT
Vol. Il, 75:23-76:1.

408.TheBank was aware, at all times, its own trust department was not going to look at
the prudence of specific investments. ¥4al. I, 87:15-18. The fustCommittee was not
informed there waso one in the fiustDepartmentooking to ensure the prudence of the NPS
trust portfolios BT Vol. Il, 90:6-13. The TustCommittee was also never informed fheist
Department was not checking to see if premiums were owed on the insurance poliees
Trusts.BT Vol. II, 90:25-91:13.

409. Allegiant Bank did not engage in determining the prudence of insurance investment
BT Vol. Ill, 45:5-8. Without Mr. Morisse’s signature, or another authorized persigmatsre,
money could not leave the trust account. BT Vol. Ill, 49:5-8. Mr. Morisse could havésaid t
money would not leave the account until the trust department has the name of the camsumer f

each life insurance policy and the amount the consumer deposited, but he did not.
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410.Mr. Morisse operated therdsts beliging, under Chapter 436, the Bank was not to
make any specific investment decisions forThests.BT Vol. Il, 106:16-23He admitted
Allegiant Bank never applied a prudent investment standard test tousts. BT Vol. Il, 107:3-
10.“The Bank did not second guess Wulf, Bates & Murglspecific decisions or actiondd.
TheBank did not review each and every specific investment transaBfloviol. II, 107:14-15.
TheBank believed it need not and should not look at each individual investment decision in the
trust. BTVol. 1, 107:16-21.

411.Mr. Morisse reviewed Chapter 436 in 1998, and determined Allegiant Bank’s
responsibilities under that laBT Vol. I, 108:23-109:1He did not put in place any testing, by
theBank, of trust investmentBT Vol. Il, 109:2-18. Even knowing thErustswere concentrated
in Cassityowned companies, thigankdid not monitor or oversee “investment decisions,
investment action.BT Vol. I, 109:21-24, 110:2-6TheBank’s reasoning for any of the wire
transfers was “following the direction of the investment advi€®f.'Vol. I, 110:7-15Mr.
Morisse did not apply common sense as to whether the transactions were prudent onimprude
and did not “question the investment decisio®s"Vol. I, 111:14-17. He did not believe it was
his place to question investment direction of Wulf, Bates & Murgiyvol. II, 113:20-23.

412.Allegiant Bank did nothing to monitor Wulf, Bates & Murphy, including
investmats Wulf, Bates & Murphyvas makingwith trust moneyBT Vol. Il, 113:24-114:18If
money went out of a trust to purchase an asset, Mr. Morisse did not monitor it to see if an
investment came back into the trBT. Vol. 1, 115:20-116:9. Even if he sawigstments he
believed, based on his experience, were so far off the spectrum that they were et airat,
he still proceeded with the wire requests without second-guessing the diredtigal.Bl,

117:9-118:1. Allegiant Bank did not act, even if Mr. Morisse decided the money flowing out of
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the Trustswas imprudent, because “it was not [their] place and we were not equipped to be
judging investment actions of the investment advi€Bt.Vol. I, 120:20-121:4.

413.Mr. Morisse never called David Wulf to ask “Is this an investment or something
else,” for the wire transfer request forms Allegiant receivedVBIT I, 205:15-19. Mr. Morisse
never specifically asked Mr. Wulf if he was actually receiving copies of itgeraquest forms,
or to ask for an explanation about a wire requestVBIT Il, 205:20-206:1.

414.Even though people at Allegiant Bank were capable of studying the prudence of
these investments, they were not asked to do s&/dBTll, 183:12-15. In 2001 or 2002,
Allegiant Bank had on staff grofessional who could look at the prudence of investments in
trusts.BT Vol. I, 169:1-4. Matt Finn and Paul Steube had specific talent and training to judge
the prudence of investments in trust as€&tsvol. Il, 169:5-11. However, Mr. Morisse, as trust
administrator, never asked them to look at trust investments irrises To determine if they
were prudent investments. B/ol. 1, 169:12-16.

415.Mr. Morisse never asked Allegiant Bank’s internal bank auditing department t
review any of the assets in tleusts, believing the audit department performed its
responsibilities in accordance with their own procedure, and he did not have angrotcasik
an internal auditor to do anything with respect to the NPS accountgoBTI. 201:25-202:6.

416.Mr. Morissebelieved “to obtain protection of the exoneration from the investment
management of the accounts\Wylf, Bates & Murphy, [he] needed to reasonably believe and
know the investments in the trust account were of a type permitted to be invested in b
reasmable —or by a prudent investment manager.” 8adl. 1l, 196:5-10.

417.0n the Trust IV statement for the period January 1 through January 31, 1999, there

was an entry showing Allegiant Bank received more than $1 million from Lincolararady 28,
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1999. Ex. P-101D, pg. 47. There was no mention of death claims or any nota#tltsgiant’s
records as to why it received this money. Ex. P-101D, pg. 47; BT Vol. lll, 146:22-25. On the
Trust IV statement for February 1999, there was an entry showing $1,027,000.00 going out of
the Trust IV account. Ex. P-101D, pg. 52. Within a couple days, the exact amount came in and
went out of Trust IV. Ex. P-101D, pgs. 47, 52; BT Vol. lll, 147:8-10. This amount went to
Jefferson Bank and Trust. Ex. P-101D, pg. 52; BT Vol. Ill, 147:11-14. Mr. Morisse did not know
why Allegiant Bank had no documentation for why $1 million would come into Trusoi¥ fr
Lincoln and back out within a day or two in the exact same amount. BT Vol. I, 147:18-21.
There was no investigation or determinatignAllegiant Bank as to the specific prudence of that
wire transfer. BT Vol. Ill, 147:22-25.

418.Mr. Morisse believed this was an investment decision but there was no investigation
to determine if it was an investment. BT Vol. lll, 148:1-4. If it was an investrpaperwork
should have been returned or an asset should have been booked. BT Vol. Ill, 148:5-7. Mr.
Morisse stated it would be in the purview of Wulf, Bates & Murphyo what the investment
was for this $1 million. BT Vol. lll, 148:11-18. Here, there was no such evidence of paperwork
for an investment. Mr. Morisse’s only explanation for the absence of any doctiorefdathis
$1 million transfer out of Trust IV was, “it was an investment at the directitimeghvestment
advisor.” BT Vol. lll, 149:11-12. This was Mr. Morisse’s common response when he could not
assign a logical reason for wire transfers ouhefTrusts.

419.1t was always Allegiant Bank’s job to book the investment, but only when the asset
was presented to book. BT Vol. 1, 149:20-Z2egiant’s responsibility was to follow the

“usual fashion,” but for Allegiant, there was no system in place to track whaatreset was
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booked in return. BT Vol. Ill, 150:1-10. This transaction was not tracked. BT Vol. Ill, 150:10.
Clearly, no assetas booked on Allegiant Bank’s records.

420.Because there was an outside investment advisor with investment authority for the
Trusts Mr. Morisse thought there was a need to have written investment instructiorgerec
BT Vol. V, 244:14-245:5Mr. Morisse eplained investments required adequate documentation
to prove consent of the outside party to avoid risk of being a guarantor of the investaent, a
without proper documentation on an account subject to shared or outside investment authority,
theBank woutl become liable for consequences of the investment. BT Vol. V, 245:6-19. He
believed this policy was consistent with the industry practice. BT Vol. V, 245:23-246:1.

421.Allegiant’s Statement of Principles policy 2.10 (a) provided, “In addition to the
initial review, regulations require a review of the assets of each account for whizdnthbas
investment responsibility. Regulators prescribe as a minimum that suchgdeemade no less
frequently than once duringweh calendar year following the initial review.” Ex92. Mr.
Morisse said annual reviews were performed. BT Vol. XX, 16:8-15. On an adminstatiew
sheet for preneedrust 1V, performed September 12, 2000, there was a notation “N/A” under
investment officer, because an investment offices med assigned due to the account being
nondiscretionary. Ex. 2-94; BT Vol. XX, 17:1-3. Mr. Morisse noted investment review as not
applicable. BT Vol. XX, 17:15-21. He said this type of form was available to bank examine
BT Vol. XX, 17:22-24.

422.At the botom of the form, he circled the word “direction,” meaning it was a directed
account, nondiscretionary, directed by a party other than the Bank. Ex. 2-94, pg. 2;. BK\Vol
18:3-6. By it he wrote “NPS 11/1/99, custody agreement 11/1/99 Wulf, Bates & Murphy

11/5/99; referring to documents he drafted. BT Vol. XX, 18:7-EZ. 294, pg. 2.
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423.0n the portfolio investment review for Trust IV, Mr. Morisse noted “none” next to
“investment powers,” because the Bank was not authorized to exercise invgstmers. BT
Vol. XX, 19:16-19; Ex. 2-94, pg. 3. He designated “other,” for investment objdmtiva@use if
the Bank had investment powers, there would be a code defining investment objedtiee for
account; where there was no investment authority, the code fotrmargsobjective was “other.”
Ex. 294; BT Vol. XX, 19:20-25.

424.Mr. Morisse, from the beginning of his tenure as trustee, understood the role of
written investment directions, which he described as something memorializediimg or a
document from a party authorized to give direction to take action with respect tcoamtac
whether it be investment action or some other action. BT Vol. XX, Bb: He was familiar with
the concept of risk management, which he described as basically involvingstdrigiand
taking action that is within the authority of your powers and observing applicaigedures and
laws in pursuance of minimizing or alleviating risk to Benkin doing so. BT Vol. XX, 35:12-
18. He was familiar with trusts without investment disore where assuming investment
discretion could result in guarantor liability. BT Vol. XX, 35:19-24. Mr. Morisse dagl t
impacted how he handled this account. BT Vol. XX, 35:25-36:1. Mr. Morisse acknowledged
Allegiant Bank had policies about written astment directions. Ex. D-86; BT Vol. XX, 36:2-4.

425.Policy 2.14 referred to written investment directions. Ex. D-86, pg. 56. Mr. Morisse
explained it applied tthe Trusts, in that Wulf, Bates & MurpHhyad been designated as outside
investment manager, and so the Bank would be looking to directiondNftdfnBates &
Murphy with respect to executing investment directions. BT Vol. XX, 36:18-22. Thd state
purpose of Policy 2.14 was, “when an account is subject to shared or outside investment

authority, investment transactions require adequate documentation to prove the cahsent of
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outside party. Without proper documentation, Baak runs the risk of being guarantor of the
investment.” Ex. D-86, pg. 56. Mr. Morisse thought this mdaetause thBank did no have
investment authority or discretion, if it would take or make an investment actiooulvit
evidence of the direction of the party who had sent that authority, then with respedt to t
investment, the Bank could be considered a guarantor. BT Vol. XX, 37:11-17. So, if something
went wrong, arguably, the beneficiary of the trust could come against the Bagkasator.
Id. As already repeatedly noteall the time Mr. Morisse was trustee for Allegiant Bank, up to
the NCB due diligence or the litigati in this case, he believed the only beneficiaries of the
Trustswere NPS and Allegiant Bank.

426.Mr. Morisse knew the Bank had a policy, where even if the Bank itself would not do
something if it had investment discretion, it still executed the directithei& was an outside
investment advisor. Ex. D-86, pg. 57; BT Vol. XX, 38:11-14.

427.The Bank’s policy was to dispose of unsuitable assets in the best interest of the
account, unless it received written investment instructions from all accountgetigatustodial,
self-directed, or in the case of NPS, had outside investment advisors, or where the customer
required approval. Ex. D-86, pg. 57.

428.Mr. Morisse believed the purpose of this policy was to memorialize retention of
assets the Bank may not have a potitpurchasing or retaining if it were exercising investment
discretion. BT Vol. XX, 39:1-4. Policy 2.15 stated the Bank may retain assets if apfelypr
directed in the governing instrument, or by written instruction by a person holdirgpapfe
power over the account to so direct. Ex. D-86, pg. 57. To Mr. Morisse, that meant, in the case of
NPS accounts, if the outside investment advisor directed the purchase or reterggmisofiee

assets would be retained per that direction, because the Bank did not have investment
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responsibility or authority. BT Vol. XX, 39:13-17. Mr. Morisse periodically drafietters of
direction for specific investments he understood the investment advisor wanteddkeaor
make. BT Vol. XX, 39:18-21. When he drafted these letters of direction, Mr. Morisse did not
believe he was doing anything wrong. BT Vol. XX, 40:9-12.

429.When a wire transfer request came to the Trust Department at the diredtioitf,of
Bates & Murphyfor an investment in a mortgage or a promissory note, Mr. Morisse would be
advised by Wulf, Bates & Murphy, or more often by Jean Maylack who prepared thegsomi
note or mortgage. BT Vol. XX, 73:11-15. If a wire transfer to an entity resurita promissory
note being owned by the trust, the directiontfar wire transfer came from Wulf, Bates &
Murphy, and sometime later a promissory note would be received and booked to the account. BT
Vol. XX, 73:25-74:4. Mr. Morisse viewed that as appropriate investment activity.d.TXX,
74:5-6. The Court recognizes no defaults occurred on the promissory notes booked.as assets

430.Whenever money was going out of a trust on approval of a wire transfer form that
says “per investment advisor,” 100 percent of the time, Mr. Morisse believed foman
investment being nake with trust moneys. BT Vol. XX, 157:23-158:4. The truth is, Mr. Morisse
did not know the identity of all investments coming back into the Trusts, he did not know the
type of investments coming into tlieusts and millions of dollars were paid out of the Trusts,
on request by Randy Sutton at NPS, for which no assets came back to the Trusts. Heyould onl
say, it was his belief, every time money went out under a wire “per directionestiment
advisor,” he would find a return investment booked by Allegiant. BT Vol. XX, 158:18-22. His
belief is inconsistent with the overwhelming weight of evidence. Mr. Morisse péysaniéh
others untrained, approvedre transferandsent money out of the Trusts for reasons unrelated

to asset acquisitions.
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431.Mr. Morissebelieved Allegiant Bank operated at all times on the assumption, if
money is requested per direction of Wulf, Bates & Murphy, it was for an investBieMol.
XX, 165:22-25. Mr. Morisse agreed, as he sat in the witness stand, that more than 1,000 times,
wire requests came in for money and on every single instance, money requestedt W T
Vol. XX, 166:16-20.

432.As already notedyir. Morisse reviewed a copy of Chapter 436 during the time
Allegiant Bank was considering accepting frrasts from Mercantile Bank, and he made hand
written notes on his copy of the statute. EX6.0He was familiar with the language of gtatute
which stated, “nor shall said assets be placed in any investment which would be beyond the
authority of a reasonably prudent trustee to invest in.” BT Vol. XX, 167He admitted he
believed that did not direct Allegiant Bank, as trustee, to judge the prudence of &ujgrart
investment; Mr. Morisse believed the direction of the investment advisor should besfbl BV
Vol. XX, 167:6-16. Mr. Morisse had a responsibility under Chapter 436 to judge the prudence of
investments under the Trusts and he violated Missouri law by never taking actiotgedhje
prudence of the Trusts’ assets.

433.Mr. Morisse was asked t@view a request for a wire transfer of $112,000.00 from
Trust IV to Forever Enterprises, Inc. and an authorization signed by him. Ex. P-104, @jT 458;
Vol. XX, 179:6-16. When asked if he did anything to assure it was prudent use of trust funds, he
replied, “we were relying on the financial advisor.” BT Vol. XX, 17919-He acknowledged
there was nothing on the form he signed describing why $112,000.00 was being wired to Forever
Enterprises. BT Vol. XX, 179:20-24.

434.Mr. Morisse could not tell the reason $112,000.00 was leaving the trust, other than

from or on behalf of the investment advisor. BT Vol. XX, 179:25-180:3. He did not track
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individual wires out. BT Vol. XX, 180:7-10. He said “I did not track wires out,” and “I did have
occasion to routinely résw assets and investments held in the accolchtThat necessarily
would not have included the insurance policies, becausedhé&gvidence of the insurance
policies” were in the custody of NPS, in violation of Chapter 436.031.2.

435. At the top of awire transfer request form for $266,673.37 on February 2, 2000, was
the description “group term loan coverage monthly premium.” Ex. P-104, pg. 162. There was
only one group term policy booked as an asset. BT Vol. IV, 34:4-6. Mr. Morisse did not recall
seeing tis form. BT Vol. IV, 34:9. At no time did Allegiant take steps to ensur&\tbdd
Servicegroup policy was a prudent investment of the trust, because the Bank did not question
prudence of specific investment actions by the outside investment advisor. BT Vad.1Z-16.

436.Another request, dated September 16, 2002, for money from Trust IV was a wire
transfer formfrom Randy Sutton/Angie Hall with a CC: to Dave Wulf/Trip Bate#/ulf, Bates
& Murphy. Ex. P-104, pg. 661. $40,000.00 was requested to be d¢atitmal Prearranged
Services, Inc., lowa Fundil. There was nothing on the form suggesting why or for what
purpose the money was to be udddWhen asked for the identification for the permissible
investment, Mr. Morisse’s response was that would have been within the authority of the
investment advisor. BT Vol. XX, 180:18-21. He said he relied on the investment advisor to make
investments on behalf of the trust account pursuant tortiet AgreementBT Vol. XX,
180:22-181:1.

437.There was a wire requefstr $582,592.00 from Trust IV, dated March 23, 2004, to
Forever Marin, a CassiHywned Cemetery. Ex. P-104, pg. 1148. Mr. Morisse had no recollection

of having seen this document previously. BT Vol. XX, 181:11-12.
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438. Another wire transfer request, dated Daber 11, 2002, resulted in $1,800,000.00
going out of Trust IV to a Memorial Service Life account at JP Morgan CEas®-104, pg.
744. Mr. Morisse did not recall what Trust IV received from sending $1,800,000 to Memorial
Services Life, a CassiHywned company. BT Vol. XX, 184:122. He said if there was an asset
booked, it would be in the records of Allegiant. BT Vol. XX, 184:25-185:1. Mr. Morisse would
not concede he was aware many times no asset came back when money was wired {6 a Cassit
owned entity. BT Vol. XX, 185:2-5. Mr. Morisse agreed there should be an asset located i
return for $1,800,000.00 going out of Trust IV. BT Vol. XX, 18B:6After a review of
Allegiant documents, the conclusion was no asset came back to Trust IV. BT VdI8&®-12.
Mr. Morisse testified he saw nothing for a specific $1,800,000.00 entry as a linéditem.

439.0n December 17, 2002, a wire form requested $250,720.75 be taken from Trust IV
payable to Texas Forever Enterprises, d/b/a Lincoln Heritage Corporatidp-14, pg. 756.
Mr. Morisse did not recall seeing this document. BT Vol. XX, 190:22-25. Mr. Morisse could not
say the money went out for an asset, he did not know if it was for an investment, but stated his
understanding and belief was if it was directed byf\Rates & Murphy it was for an
investmentld.

440.1If it was for an investment something should come back to Trust IV. BT Vol. XX,
192:8-11. Mr. Morisse believed anything NPS sent with a carbon copylfp Bates &
Murphy, was an investment directive. BT Vol. XX, 192:16-19. When asked, if NPS could take
hundreds of thousands, millions of dollars from Trust IV over six years througtea seri
transactions, that were not for investments, Mr. Morisse said he did not expenerered he
did not believe that was the case. BT Vol. XX, 192:23-193:2. He agreed funds were wired per

documentation received, and he assumed any wire request was an investmentgéard Aites
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ordered to honor the requests. BT Vol. XX, 193:10-17. There is no doubt, $250,720.75 was
wired out of Trust IV on wire requests and no assets came back to the trust.

441.As of April 2004, investment in no@assity companies was roughly one percent of
Trust IV’s investments. BVol. Il, 176:4-7.

442.Allegiant’s failure to monitor the trust investmentsldailure to ensure the assets of
the Trusts were prudent was a violation of the industry standard of care fosymadésrustees
in the Allegiant era. BT Vol. XIlI, 131:15-19; BT Vol. XXIl, 106:12-107:24.

L. Investment in the Caymus Fund

443.The Januargl, 2004, Trust IV statement referenced Evidence of Class B interest in
Caymus Fund LP at a cost of $575,000.00, an investment in David Wulf's hedge fund. Ex. P-
101D, pg. 1482. Allegiant received a private placement memorandum for the Caymus Fund
which staéd, “These securities are speculative and involve a high degree of risk. Tlkeayhav
been approved by any regulatory authority. They are subject to restantioansferability and
resale. . ” Ex. P-586. Even though Trust IV money going to the Caymus Fund involved a high
degree of risk to beneficiaries of the trust, Allegiant Bank did not investigatpabific
investment action by the outside investment advisor. BT Vol. IV, 104:12-25. Allegiant did not
evaluate the investment risk to consumers or funeral homes. BT Vol. IV, 105:21-25.

444.From the memorandum, Allegiant learned the general partner of the Caymus Fund
was Veritas Holdings, at 10 South Brentwood, Suite 315, the same address as NPSwhd of W
Bates & Murphy Ex. P-586; BT Vol. IV, 106:1-12. Furthermore, Allegiant Bank knew the
principals of the general partnership of Caymus Fund were David Wulf, CBatties and Tony

Lumpkin, with Wulf, Bates & Murphy as investment advisor of the Caymus Fund. BT Vol. IV
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106:13-19. There is no suggestion in the evidence this caused Mr. Morisse to question the
independence of Wulf, Bates & Murphy as investment advisor for the Trusts.

445.The memorandum stated the Caymus Fund would pay the general partner a
guarterly management fee. Ex5B6, pg. 7. David Wulf was a principal of the general partner;
thus, he stood to personally profit off management fees paid by Trust IV. BT Vol. IV, 107.:13-
There was no consideration of Mr. Wulf’s relationship with NPS. BT Vol. IV, 107:18-22.

446.The April 2004 trust statement also listed an investment in Caymus Fxd3.
101D, pg. 1540Allegiant Bank did not interfere witiWulf, Bates & Murphy’s direction to buy
it. BT Vol. Il, 171:3-15If Wulf, Bates & Murphy wanted to invest $50 million in a hedge fund
and gave directions to do so, the Bank would have executed those directidfi. BT171:16-
172:2. The high-risk nature of the Caymus Fund was not hidden from Allegiak®oIBT,
172:10-13.

447.In another Letter of Direction Mr. Morisse prepared and drafted, dated April 8,
2002, Allegiant was directed by Mr. Wulf to purchase $100,000.00 Class B interest in Caymus
Fund, L.P. for NPS Trust IV. Ex. D-234. Instead of the investment advisor approaching Mr
Morisse with an asset purchase document pregr&PS, Mr. Morisse prepared the forms for
NPS.Mr. Morisse’s profile projects him as working more for NPS than for the Trusts’
beneficiaries, the consumer and funeral homes.

448.Mr. Morisse believed he did nothing wrong in receiving the Letter of Direction and
investing in Caymus. BT Vol. XX, 43:4-8. There was no suggestion the “class B” designa
was of concern to him. He always believed, even if the Investment Advisor thvestédad
investment, he would take no action, because, his involvement might cause the Bank to be liable.

M. Debentures Held by Trust |
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449.When Allegiant Bank began its tenure, Trust | was supported by certifafates
debenture. Ex. P-101A; BYol. Il, 176:24-177:3. The debentures were from NPS. BT Vol. 1l
117:12-13Mr. Morisse beliged a debenture was an unsecured promise to pay. BT Vol. XX,
196:16-21.

450.Mr. Morisse understood Trust | was a “spatavn trust,” where there was no
intention of conducting current or new business activity. BT Vol. XX, 111:19-112:1. It was
essentially holding debentures, and adjusting evaluation or reconstruction wiudebas
Allegiant Bank was presented with informatidah. It involved pre-1982 preneed contracts,
which were covered by the prior version of Chapter 436. BT Vol. Xlll, 219:6-220:19.

451.0n August 28, 1998, Allegiant Bank accepted three certificates of debenture into
Trust | from Mercantile Bank. Ex. P-101A, pg. 3. The certificates of debewtnebooked in
Trust lat the values formerly assigned by Mercantile with no verification of thueivalues. BT
Vol. IV, 3:24-4:3. Even though Allegiant Bank would have control of these assets with the job of
accurately valuing them for the next six years, when the certificates aftdedbeame to
Allegiant Bank, Mr. Morisse did not have an understagdis to what certificates of debenture
were, beyond an unsecured promise to pay and that they were issued by NPS. BT V&l. 1V, 4:
19.

452.There was an asset deposit of three debentures issued by NPS to Trust | on August
27, 1998, from Mercantile. Ex. P-345. The trust sent out no cash for the debentures. Ex. P-345.
The Certificate of Debenture #1001 listed the amount as $496,744.58 issued to MBeaiitile
dated April 24, 1997. Ex. P-556, pg. 5. An asset summary page as of August 31, 1998, for Trust |

showedhe three separate certificates of debenture as assetdmistn&x. P-101A, pg. 2.
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453.The purported value of the NPS debentures was $1,689,000 or 97.5 per cent of the
value of Trust IBT Vol. Il, 177:4-9. Consumers, whose funerals were prepaid and their money
was to be in Trust I, were dependent on those unfunded debenturdsl.BIT 178:23-179:2.
When Mr. Morisse assumed the role as trust administrator from the predenssteey, be did
not request a list of consumers whose monies the debentures represented. BT Vol. XX, 199:11-
15.

454.The Trust Agreement authorized the Trusts to hold debentures. Ex. P-168.

455.0n January 31, 2003, Allegiant Bank accepted four new debentures numbers 1004,
1005, 1006, and 1007. Ex. P-101A, pg. 307. There was a novation, consolidation or
reorganization to replace the old debentures. BT Vol. IV, 14:10-11. The new debentgres we
simply I0Us of NPS. BT Vol. IV, 14:20-22.

456.Debenture 1004 was a ten-year debenture for $1,006,000.00. Ex. P-340. Although it
was dated August 14, 1998, it was really a new debenture in January 2003. BT Vol. IV, 19:11-
15. Similarly, Debenture 1005 was a $1,805,572dslificate of debenture issued by NPS to
Trust |, dated August 14, 1998. Ex. P-339. Allegiant Bank took no steps to ensure this certificate
of debenture was a prudent trust investment, because that was the dowialf) Bates &
Murphy. BT Vol. IV, 15:24-16:14.

457.Between January 2003, when this certificate of debenture was booked, and May
2004, when Allegiant Bank resigned, it had responsibility to control this asset. BIVVbT.:9-
12. In response to whether he accepted the responsibility to protect the consuoness held
in Trust I, Mr. Morisse statedThe Bank acceptéresponsibility to perform its obligations under
the statutes and the Trust AgreemieBT Vol. IV, 17:18-22. He believed Allegiant Bank always

had the responsibility to “report” the value of “this” asset, which meant, to hiegiaiit Bank
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had the respusibility to correctly “record” the market value of this asset “in acaoce with its
standards and understanding.” BT Vol. IV, 18:5-9.

458.The debentures were to be updated monthly to accurately reflect the “obligations
thereunder.” BT Vol. IV, 20:9-12. The balance of the debenture should have changed every
month, based on how many Trust | consumer beneficiaries died during that month, lstedhe li
value of debenture 1004 on Allegiant’s records was always a face value of $1,006,462.00. BT
Vol. IV, 20:16-20:12. Mr. Morisse understood the debenture was an investment in the trest estat
and NPS was obligated to provide the funeral services and update the value of the déthenture

459.Mr. Morisse sent a “Memorandum” to the operations department, dated March 26,
2004, concerning reconciliation of the debenture. Ex. P-845 pg. 2. An adjusting entry was made
as a result of information provided by NPS. BT Vol. IV, 22:9-10. Allegiant Bank was to
complete this reconciliation every month for Trust | debentures, wherietved the
reconciliations. BT Vol. IV, 22:17-1NPS responded with a statement, accepted by Pam
Buchanan at Allegiant, asking for the debenture amount paid to trust to increase byE4.76.
P-845. This amount was not actually paid into the trust by NPS, but it was added to the
debenture. BT Vol. IV, 23:1-4. No money was paid to the trust. Mr. Morisse did not know to
what this $94.76 amount related, if it related to a paymentdogreeeccontract owner or for
some other reason. BT Vol. 1V, 23:18-20. He did not know if Allegiant Bank’s records would
tell him the answer. BT Vol. IV, 23:21-22. He believed the line on NPS’s statemess “L
debentures: death and cancelation,” representgur¢éineecconsumers who had died. BT Vol.
IV, 23:23-25; EX. P-845.

460.When these consumers died, their money was not paid out of the trust to NPS. BT

Vol. IV, 24:1-3. Instead, NPS paid for the funeral services and simply decreaseddtet of
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the debenture by the amount of payments it had made to consumers. BT Vol. IV) 2Zft8s1
was the practice from the first day to the last in Trust I. BT Vol. IV, 24:11-13.

461.Mr. Morisse assumed NPS would only deduct from the debentures the amount to
which it was entitled, so principal diminished each time NPS said it was paying ald&ath
BT Vol. XX, 200:9-15. Mr. Morisse did not specifically know if there were life insuganc
policies for each of those people,iboit was simply a debenture representing cash value they had
deposited. BT Vol. XX, 201:2-6. Mr. Morisse could not recall if, in 2004, when NCB questioned
him about the debentures, the debentures were backed-up by insurance. BT Vol. XX, 201:7-11.

462.A portfolio investment review for Trust I, dated January 31, 2004, showed Trust |
held $47,969.00 in cash equivalent assets, and NPS certificates of debenture, purporteadly wort
little more than $3 million. Ex. R01A, pg. 385.

463.During his term with Allegiant Bank, from 1998 to 2004, no payments became due
on the debentures; thus, none were missed by NPS. BT Vol. V, 1.26x{3-11. Mr. Morisse
was unaware of NPS ever missing a payment on a debenture while he was tiiustele XX,
108:15-17.

464.When Allegiant transferred the assets to Bremen Bank, the debentures hadogrow
$2.7 million.Ex. R101A, pg. 406BT Vol. Il, 182:2-7.Since consumers’ moneys were backed
by debentures, it was critical to know the prudence of the deberdré&l. I, 182:8-19.
However, Allegiant believed that was only important for the investment managee tonhet.
Id.

465.The final dollar amount of the four debentures valued by Allegiant Bank as of May
31, 2004, when they were transferred to Bremen, was $2,789,573.05. Ex. P-101A, pg. 412.

Morissedescribed securities distributed from the account, including delivery of N ates
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of debenture no. 1004 in the amount of $571,959 “and change,” and delivery of debentures 1005,
1006, 1007 in the total amount of $2,177,863 “and some cHaB@e/ol. XX, 111:2-8. He did
not know if “Calmos” is Cayman” or a total return fund, but it was listed at $39,750.00. Ex. P-
101A, pg. 416; BT Vol. XX, 111:2-8.

466.Allegiant had a responsibility to exercise control over the Trust | debsrduriang
its period as trustee, as well as to accurately value the debentures. EXTIV&K¥3:18-144:5.
Furthermore, Allegiant haan obligation to ensure the debentures were prudent and permissible
assets under Chapter 436. BT Vol. XIll, 144:17-23. It failed to do so.

N. Stock Purchases with Trust Assets

467.There were six stock trades where Trust IV purchased publicly traded stocks at
greater than market value, alld. Morissenever looked at the records for stock prices. BT Vol.
XX, 175:12-16. Mr. Morisse testified, it was not within the Bank’s authority or respatstibil
know if Trust IV was buying stocks at greater than market value. BT Vol. XX, 123:17-

468.Forever Enterprises had a November 1999 account statement showing transactions
in the account from November 22nd through November 26th. Ex. P-436, pg. 8. The first
transaction was the purchase of 20,000 shares of Arch Communications at $7.00 a share with a
commission of $300.00. Ex. P-436. The letter of direction for the purchase of shares was dated
November 15, 2000, and related to Forever Enterprises and Trust IV. Ex. P-17. MreMoriss
prepared every one of the Letters of Dir@atin respect to every one of the stock trades. BT Vol.
[, 180:1-7.

469.When Mr. Morisse prepared the Letter of Direction, he did not specifically think
about protecting the Bank, other than memorializing a transaction that involvedcioumesc

over which the Bank had responsibility and to further memorialize the directicor apgtoval
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or acknowledgment of parties to the custody account where direction needed to dréafizeah.
BT Vol. Ill, 180:8-19. His primary concern was to document and memorialize thedtiansa
secondary consequence was protection of the Bank by making a record. BT, \t80:116-19.
His intention was not to specifically attempt to protect the Bank or the beneficaoeser of
either of the accounts, but to memorialize the transaction. BT Vol. Ill, 180:23-181:2.

470.Mr. Morisse did not believe the Letter of Direction would take away any of the
benefit parties with a legal interest in Trust IV had. He believed the LettBirection would
protect anyone with a legal interest in Trust IV. BT Vol. I, 1817.

471.The Letter of Direction was prepared based on David Wulf’s specific idinetct
effect the sale that is described in the letter. BT Vol. lll, 190:19-22. FoEeNerprises was
directed to transfer to Trust IV 10,000 shares of Arch Communications stock in exébrange
$70,150.00 cash from the Trust IV account. Ex. P-17. This amount, $70,150.00, represented a
transfer of 10,000.00 shares of stock at a price of $7.00 per share plus one-half of commissions
or $150.00. BT Vol. Ill, 191:1-10. The record is undisputed, on November 15, 1999, the date of
the purchase of 10,000 shares of Arch Communications stotiuby|V, the stock traded in a
range of $2.03 to $2.25 per share. ECF No. 2244. Mr. Morisse viewed this as Trust IV buying
10,000 shares of Arch at $7.00 a share at the direction of Wulf, Bates & M&phol. I,
191:16-19. At the highest price range, the stock had a market value of $22,500.00, Mr. Morisse
overpaid by $47,650.00.

472.Mr. Morisse has purchased stock in his life and knew stocks trade at a market rate
on exchanges. BT Vol. 1ll, 192:12-19. He did not know the rationale of Wulf, Bates & Murphy,
and would not, in terms of his personal experience, have bought the stock at that prické. BT V

lll, 192:24-193:1. However, he was unwilling to admit it made no sense for Trust IV to peircha
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shares at $7.00 thatere trading at price nahigher than $2.25. BT Vol. lll, 193:2-7. He would
not speculate, because he did not make the decision to give the direction. BT Vol. Ill, 193:8-11.
473.0n November 15, 2000, there was a cash transfer to Forever Enterprises for
$70,150.00 out of Trust IV. Ex. P-101D, p. 3&x. R17. The value of the 10,000 shares in
Trust IV on Allegiant Bank’s books at the end of November 1999 was $10,940.00. Ex. P-101D,
pg. 340. Mr. Morisse executed the direction from Wulf, Bates & Murphy, even though the
direction was to buy publicly traded shares at a price greatly exceeding tet,rhacause he
believed Allegiant had to execute the direction. BT Vol. Ill, 194:18-195:1.
474.The December 1999 monthly statement for the custody account of Forever
Enterprises at Allegiant showed a purchase of 5,000 shares of Dell Computeevsr For
Enterprises on December 28, 1999, at a per share price of $49 7/8, plus commission of $300.00
Ex. R446 pg. 7. A two-page document cover sheet and statement containing notes from Waulf,
Bates & Murphyto Mr. Morisse, dated December 22, 1999, detailing various stock pusdhase
the Forever Enterprises custody account, made clear Forever Entegussedy account was
paying for the stock. Ex. P-449.
475.Mr. Morisse drafted a Letter of Direction, writing, “From RANDALL K. STODN,
CFO FOREVER ENTERPRISES, BRENT CASSITY, CHAIRMAIthe BOARD, LINCOLN
MEMORIAL LIFE INSURANCE COMPANY AND RANDALL K. SUTTON, C.F.O.
NATIONAL PREARRANGED SERVICES, INC. TO: ALLEGIANT BANK, CUSTODIAN
FOR FOREVER ENTERPRISES, INC and ALLEGIANT BANK, TRUSTEE UNDER THE
TRUST AGREEMENT FOR NATIONAL PREARRANGD SERVICES, INC PRENEED
PLANS DATED 7/24/1989.” Ex. P-18. This was dated December 1, 2000, and stated it pertained

to Trust IV.Id. It actually directed transfer of 2,500 shares of Dell Computer, Inc. froavé&ior
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Enterprises, Inc. to Trust IV in exchange for the transfer of $124,837.50 from TrastH¥
Forever Enterprisesustodyaccountld. It was signed by Randall K. Sutton, CFO of Forever
Enterprises, Brent D. Cassity, chairman of the Board of Lincoln, RandallttkoriSforNPS and
by an unreadale name on the signature line for Wulf, Bates & Murphy. Ex. P-18. Mr. Morisse
kept a copy to serve as documentation to memorialize the directions. BT Vol. XX, 2 NI7-
Morisse was instructed to write in, on the Letter of Direction, the amount woifitthd@rawal to
pay for the Dell stock. BT Vol. lll, 197:6-22.

476.Pursuant to a stipulation, on December 1, 2000, Dell was trading at a low of $18.67
per share and a high of $20.30 per share on the NASDAQ exchange. ECF No. 2244. Based on
this information, TruslV was buying publicly traded shares at more than twice their market
value. BT Vol. Ill, 201:1-8. Mr. Morisse believed it was the Bank’s respongibdifollow the
direction of all the parties in this transaction. BT Vol. lll, 201:12MR8.Morisse pa, with trust
money, over $80,000 above market value for the stock.

477.The December 31, 2000, Portfolio Investment Review, revealed Trust IV assets
included Dell Computer Corp. stock at a cost of $124,000.00, the amount paid for the
investment. Ex. R01D, m. 357. To the right on the form, the Current Market Value was
disclosed at $43,595.0[1. Mr. Morisse said he was not trying to hide anything. BT Vol. XX,
44:2-3. He said he did not know, at the time, Mr. Wulf was buying this stock at a higher price
thanit was quoted on the New York Stock Exchange, NASDAQ, or wherever it was traded. B
Vol. XX, 44:4-7.

478.To be clear, Mr. Morisse drafted a letter authorizing $124,837.50 from a trust, over
which he was trustee, to buy shares of stock for Dell Computer, without inquiringafeawho

was a party to this transaction, or looking at the morning newspaper, to get a psarpe
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guote, knowing it did not matter to him, becabsebelievedt was on direction of the
investment advisor, it would be a nondiscretionary transaction and he ordgmaustrative
supervision over Trust IV, with no responsibility if it was a faulty investment.dbloe to the
chicken coop was again, opened wid&ly.

479.As to the Dell stock trade, Mr. Morisse said it did not matter if the directioriovas
Trust IV to buy publicly traded stocks at greater than market valuei&tegyould memorialize
and execute the direction. BT Vol. XX, 169:5-The Trustsclearlybouwght stocks at greater
than market value, per direction of the investment advisor. Forever Enterprisesusoldy
account at Allegiant Bank. BT Vol. XX, 169:21-25. Mr. Morisse was administrator of that
account, and, like other accounts, he could lodksatcomputer screen and see the assets held in
the account, and the value of those assets. BT Vol. XX, 170:20-23.

480.0n November 16, 1999, Forever Enterprises purchased 10,000 shares of Conseco
shares at $20.00 per share, plus $20.00 commission. Ex. P-436. On December 14, 2000, Mr.
Morisse was directed to purchase 5,000 shares of Consecdastdclsst IV, at the same $20.00
price paid, from the Forever Enterprises’ custody account. Ex. P-19. On the dasetraidkh;
December 14, 2000, Conseco common steak traded on the New York Stock Exchange at a
high of $9.10 and a low of $8.69 per share. ECF No. 2244; BT Vol. lll, 203:9-25.

481.Mr. Morisse received verbal notice from Mr. Wulf to prepare the letter of gtirect
and get it executed. BT Vol. lll, 204:10-12. Forever Enterprises directed trah&{@&00 shares
of Conseco stock on January 5, 2001, to Trust IV at $20.00 per share plus $150.00 commission,
with a transfer of cash from Trust IV back to Forever Enterprises. Ex. P-002Batkeffice at

Allegiant Bank executed the Letter of Direction. BT Vol. Ill, 20830n January 5, 2001,

23 He acknowledged David Wulf was criminally prosecuted for a crime relatedsttyahisaction in the United
States District Court for the Eastern District of Missouri. BT Vof, 41:6-15. Of course, Mr. Morisse did not
know at the time millions were being stolen. However, his actions anisiatesinvited this behavior to occur.
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Conseco common stock traded on the New York Stock Exchange at a high of $13.75 and a low
of $12.56. BT Vol. lll, 205:14-22.

482.The Allegiant Bank Portfolio Investment Reviewrofor Forever Enterprises’
custody account showed the value of assets every month. BT Vol. XX, 172:258x6%503,
pg. 2. Mr. Morisse had access to this form. BT Vol. XX, 173:14-16. On Allegiant Bank’s
records, Conseco, on December 31, 2000, for 5,000 shares, had a market value of $65,940. Ex.
P-503. Allegiant Bank’s own records showed stock transactions where stocksimgre b
purchased by Trust IV at amounts greater than market value. The Court caruseb/ paid
$100,150.00 for publicly traded Consestockwhile the market value, on the same line, was
$65,940.00. Ex. P-503. Mr. Morisse paid $35,210.00 too much from funds he was lawfully
supposed to protect.

483.0n January 1, 2000, Forever Enterprises purchased from its custody account 10,000
shareof E-Trade at $2and1/8 per share with a commission of $500.00, for a total sum of
$270,625.00. Ex. P-454, pg. 7. A Letter of Direction, dated December 20, 2000, directed Trust
IV to purchase 7,500 shares of E-Trade stock at $27 1/8 for $202,968.00. Ex. P-21. On
December 20, 2000, E-Trade stock traded at a low of $7.25 and a high of $7.75. Trust IV paid
$27 1/8 to Forever Enterprises for the shares. BT Vol. 1, 208:1-13. Mr. Morisse dfredted t
Letter of Direction for the purchase of the 7,500 shares. BT Vol. lll, 209:18k18/orisse
paid from trust funds, owed to beneficiaries, about $150,000 too much.

484.A Letter of Direction, dated December 28, 2000, directed Trust IV to buy 2,500
shares of ETrade stock, at the same price paid by Forever Enterpoigagc¢hase it, at $27 1/8
for $67,656.25, including commission. Ex. P-22. On December 28, 2000, common stock shares

of E-Trade traded on the NASDAQ at a high of $7.94 and a low of 7.06. BT Vol. lll, 212:22-
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214:1. Mr. Morisse paid about $20,000.00 too much for this stock from a Cassity-owned entity,
again taking money away from beneficiaries he was supposed to be protecting.

485.Mr. Morisse claimed he was unaware of the direction to transfer stock from a
custody account to Trust IV, in exchange for a sum of mgneatly exceeding the market value
of the asset. BT Vol. IV, 207:16-22. He would not agree the benefit was to Forevarisater
and not the consumers. BT Vol. IV, 207:23-208:4. He believed the action takenBantheith
respect to those transactiomas administrative, the Bank had no discretion, and was only taking
direction from the investment advisor, which was the party or person with the discnetinat
regard.ld.

486.Mr. Morisse did not agree these trades did not make economic sense; he could not
speculate as td/ulf, Bates & Murphys rationale or decision. BT Vol. lll, 214:2. He also
refused to speculate, when asked, if after all his years as a lawyemtbirtlgs at UMB and
now a trust administrator, if Trust IV buying publicly traded skaat prices greatly higher than
market struck him as an imprudent transaction. BT Vol. Ill, 214:10-15.

487.The April 2004 trust statement listeas an assecommon stock of Forever
Enterprises valued at $1,383,024.95, cost basis and $721,43a/9@t vale. BTVol. Il
166:14-21; Ex. P-101D, pg. 1540. Mr. Morisse knew Forever Enterprises was a pinately-
company for a period of time. BYol. I, 166:22-167:1.

488.Mr. Morisse could have searched on the internet for Forever Enterprises amd gott
Security ad Exchange Commission repot. Vol. Il, 167:8-168:1. Neither Mr. Morisse, nor
anyone at Allegiant Bank, performed investment managerasearclon Forever Enterprises’

stock. BTVol. II, 168:7-15. He did not know why he would have looked up Fore8&G
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filings. BT Vol. XX, 247:18-20. He knew David Wulf had purchased some Forever stock as one
of the trust investments. BT Vol. XX, 247:21-24.

O. The Prudence of Investing in Lincoln Insurance Policies

489.During Allegiant’s period as trustee, the vast majority of the assets st [ViLthe
CSA Trust, and the MTW Trust were in the form of Lincoln policies. Ex. P-101D, pg. 1541; EX.
P-101F, pg. 445-46; Ex. P-101G, pg. 178-79. When Allegiant took over as trustee, over 21,000
individual Lincoln policies were assets of the Trusts. During Allegiant’s éisneustee, Trust IV
purchased an additional 45,561 policies from Lincoln. Allegiant transferred tenkiafsrof
dollars out of the Trusts to Lincoln to pay for new business and renewal premiums oustisé Tr
life insurance policies. Ex. P-2301, pg. 20.

490.While it took Mr. Morisse awhile to realize Lincoln was related to the Cassity
family, others at Allegiant Bank were aware of the relationship from thet di@y,” by loaning
money to the Cassitys and soliciting trust accounts. BT Vol. lll, 117:17-118:2.

491.Despite knowing NPS and Lincoln were affiliated, Allegiant never ingatd
Lincoln or reviewed even a single Lincoln life insurance policy. Ex. P-2381, 62:16-@®&T14;
Vol. ll, 74:21-75:10; 123:10-12.

492.Had Allegiant performed an investigation into Lincoln, it could have easilgdéda
Lincoln was not rated by the major insurance rating services. Lincaiveeca “D+” rating
from one rating service that didte the company, meaning Lincoln “was a weak company.” Ex.
P-46, pg. 3; Ex. P-2354, 15:9-16:3, 18:5-19:6, 20:8-10, 27:20-28:6.

493.Mr. Morisse believed the rating of Lincoln was beyond the scope of the Bank’s
responsibility or authority, whether the ratingsvan A or a D. BVol. Il, 197:2124. Mr.

Morisse believed there was no responsibility to go to professionals in his own paghdmt to
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ask them to look at the prudence of investing in Lincoln because there was no investment
management responsibilibwer theTrusts for Allegiant. BTvVol. 1, 200:13-201:12.

494.NCB evaluated Lincoln’s financial condition in early 2004 and identified it as
troubling and a red flag. Ex. P-2354, 151&3, 25:917. NCB confirmed Lincoln was a
“financially ailing” and “weak”company whose financial status was “deteriorating.” EX3%4,
15:9-17, 20:8-10, 24:8-23, 30:4-21; Ex. P-46, pg. 3.

495.0n May 15, 2001, Mr. Morisse directed a memorandum to the Board of Directors of
Allegiant Bank concerning a Missouri Division of Finance examination repoetoiugry 20,
2001. Ex. P-531, pg. 2; BT Vol. IV, 215:16-18. Mr. Morisse wrote, as to the NPS accounts,
“Although the vast majority of the trusts which hold life insurance policies and witen
Allegiant serves as trustee specifigattlieve and exonerate Allegiant from responsibility and
liability for the financial condition of the company issuing the insuranceypoli¢ Ex. P-531.

496.The trust department was never going to request a review of the qualitycofrL
policies becawsthey were held in nondiscretionary accounts. BT Vol. 1V, 223:Tt0.
Morissewould notaskany rating agency for its rating on Lincoln, because he believed he was
not the person to do that. BT Vol. IV, 223:11-16. Instead, he believed it was the reipook
an investment officer, and there was no investment officer assigned t®$haddounts where
the independent investment advisor was sentahg.

497.Mr. Morisse believed Mr. Wulf selected Lincoln, from all insurance compamies i
America, from whiclpolicies would be purchased by fheusts BT Vol. XX, 164:14-19Mr.
Morisse was not aware Lincoln signed an exclusivity agreement where yhgotinles that

would be bought by the Trusts were from Lincoln. BT Vol. XX, 247112
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498.Lincoln’s employees expressed concerns about the excessive premium rages bei
paid by the Trusts to purchase Lincoln policies. BT Vol. VI, 245:8-14. Lincoln recabnize
increased profits based on the premium rates being charged to the Trusts. BT, ¥%45:2-7.

499. Plaintiffs’ acuarial expert Andrew Dalton opined, after conducting a standard
actuarial analysis, during the Allegiant period the Trusts were in fagirig more in premium
for the Lincoln Memorial policies than [they] would have to pay on equivalent policesdr
non-related insurance entity. . .” BT Vol. X, 99:13-25, 132:6-17.

500.According to the March 2003 Trust IV statement, over 93 percent of the assets in
Trust IV were in the form of evidence of Lincoln life insurance policies hed\orld Service
group term policy. Ex. P-101D, pg. 1143. Originally, Mr. Morisse stated, Allegiant ogenate
relied on the understanding the total face value of the life insurance policies &drite
Service groupierminsurance policy equaled the aggregate amount ofrilnstsT assets. BT Vol.
IV, 127:12-17. Then, he modified his answer to say Allegiant excluded the World Service
policy and assumed all of the dollars in ffrastsfor all of the consumers were evidenced by the
Lincoln policies at face value. BT Vol. IV, 127:18-128:2.

P. Wulf, Bates & Murphy

501.NPS appointed David Wulf of Wulf, Bates & Murphy as the investment advisor for
the Trusts in approximately 1987. JSF. Wulf, Bates & Murphy’s appointment, as investment
advisor,was confirmed in a letter from NPS dated Novenihe999, constituting actual
confirmation of the appointment by NPS. Ex. D-137. Mr. Morisse drafted the document. BT Vol.
V, 231:16-18.

502.According to Mr. Morisse, David Wulf of Wulf, Bates & Murplsgnt a Letter of

Direction to Richard Markow, president of Allegiant Bank, which was intended to provide
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documentation for the manner in which Wulf, Bates & Murphy would give direction for
investment and take investment action for the listed accounts for which Wulf, Bstasp&y
had been appointed as independent investment advisor. Ex. D-17; BT Vol. V, 234:21-25.
503.TheLetter ofDirection stated Allegiant Bank was directed by the investment
advisor to distribute cash, securities, or other assets in accordanc&edgtions received by fax
from any employee diVulf, Bates & Murphy or NPS. Ex. D-17. Mr. Morisse testified he drafted
the letter this way “at the recommendation of the bank examiners,” but thereesond of such
directions from the bank examiners. BT Vol. V, 235:8-10. Based on all of the information
described beloywconcerning the bank examination, the bank examiners’ Report and all
correspondence following, the Court disbelieves this sworn statement of Mr. &loriss
504.TheLetter also directed Allegiant Bank to settle any trades in any of the listesd trus
in accordance with any form of trade confirmation received by Allegiant,Rardny of its
agents, nominees or custodians, so long as such trade confirmation identified the account as
Allegiant Trust F/A National Prearranged Services. BEADIf a tade confirmation did not
identify in which of the above referenced trust accounts the trade was to &é&, gdidgiant
Bank was directed and authorized to rely on direction by telephone, fax or in person from a
principal, officer, employee, agent, or repentative ofVulf, Bates & Murphy, Inc. oNPSas to
the trust account in which to settle the trade. Ex. D-17.
505.1In all his drafting of agreements, it appears Mr. Morisse was doing everything
possible to make his job as trust administrator easieshifthis responsibility to Cass#tgwned
entities Each agreement required less of him and his staff to protect trust assdtsyamds if
he was acting on behalf of NPS, not consumers of thsisT to whom he unquestionably owed

fiduciary responsibilities. The Trust Agreement in Article Bection 3.1 stated “Trustee shall
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hold, protect and conserve the Trust corpus through the management, investment and
reinvestment of the trust property . . .” Ex. P-168, pg. 4. Article IV Section 4.2(f) provieed th
trustee had the dutydtperform any and all other acts in its judgment as a fiduciary necessary or
appropriate for the property advantageous management, investment and distribimgon of t
Trust.” Ex. P-168, pg. 8. Missouri law provided, in Chapter 436.031.2, “All property held in a
preneedrust, including principal and undistributed income, shall be invested and reinvested by
the trustee thereof. The trustee shall exercise such judgment and care undestairces then
prevailing which men of ordinary prudence, discretion and intelligence exéndise
management of their own affairs, not in regard to speculation, but in regard to tlaa@etrm
disposition of their funds, considering the probable income therefrom as well as thagroba
sdety of their capital.”

506.In drafting thisLetter ofDirection, Mr. Morisse made it easy for the investment
advisor or NPS to pull money from any of the Trusts. He did not require the investivisor a
to exercise such judgment and care under circumstéameeprevailing which men of ordinary
prudence, discretion and intelligence exercise in the management of theiifaiven @ot in
regard to speculation, but in regard to the permanent disposition of their funds, condmering t
probable income therefrgras well as, the probable safety of their capital. This was Mr.
Morisse’s opportunity to caution the investment advisor not to make speculative ientsstm
perhaps the investment in stocks at twice their market value could have been avoided. Mr.
Morissewas already warned in the bank examiners’ report, “The trust account contags som
investments that appear to be speculative or could have investment quality coxasTple&
include a common stock investment in CAIl Wireless Systems, Inc. and a coeveotiol

investment in Boston Chicken, Inc. Section 436.031.2 RSMo. states in part, ‘in no case shall said
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assets be placed in any investment which would be beyond the authority of a reasonabty prude
trustee to invest in.” If Wulf, Bates & Murphy did not like Mr. Morisse’s dr#tiey could have
come back with amendments, it. Morisseput up a “come on in, the door is wide open” sign
at the chicken house gate. Priority in expressing and exercising fidoaiapf beneficiary
funds was lacking in Mr. Mrisse’s role as trust administrator.

507.Mr. Morisse believed Wulf, Bates & Murphy should be independent from the Bank
and no one else. BT Vol. lll, 137:8-14. It did not make any difference to Mr. Morisshevhe
Wulf, Bates & Murphy was independent of NPS. ¥4l. Il, 98:5-23. He made no inquiry to
determine if it was. BWVol. Il, 98:24-99:1. Mr. Morisse administered theustsfor six years on
the belief it did not matter Wulf, Bates & Murphy was controlled by NPS. ®DI. II, 99:2-5.

508.NPS and the Cassity companies were practically Wulf's only clients.@TW,
90:14-17, 91:1-3. David Wulf personally profited from the Trusts’ purchases of LintmlIn li
insurance policies through his role as manager of Lincoln’s portfolio. BT Vol. VI, 2320+
addition to the Lincoln policies, Allegiant’s records showed Mr. Wulf was pergomalfiting
off other trust investments as well. BT Vol. IV, 107:15-22. During Allegiant’®deas trustee,
Mr. Wulf used an “nps.com” azail address anshared office space with NPS. BT Vol. VI,
128:12-19, 129:8-13.

509. Allegiant’s determination Wulf only needed to be independent of the Bank and not
NPS was a deviation from the industry standard of care for professionatsruBieVol. XIllI,
51:20-53:7.

Q. Allegiant’s Failure to Maintain Adequate Records

510.Allegiant had an obligation to maintain accurate books and records refletting al

transactions in any way pertinent to the Trusts. Allegiant understood it hadctiridkeseping
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responsibility. JSF. Under custom and practice in the industry, Allegiant wasetuir
maintain adequate books of account of all transactions in the Tdists.

511.Allegiant Bank was going to charge NPS $17,900.00 for all bookkeeping services
and responsibilities of thBank required under Chapter 436 with respect to Trusts |, Il, lll and
IV. Ex. P-346; BTVol. I, 70:20-24. This fee was grossly inadequate to comply with Chapter
436 and th@rust AgreementThe trust department at Allegiant Bank was severely understaffed.
The Court concludes, receipt of this small fee explains, in part, why Mr. Morissd naiuhold
the trust assets at the Bank. Many of the documents Mr. Morisse drafted toakstatut
responsibility fromAllegiant, and bestowed it on Cassidymned entities, especialyPS The
Court concludes, in part, Mr. Morisse took action to shift trustee responsibility totdlR&ep
from employing sufficient staff to execute those responsibilities. Mr. Mowssesupervising a
trust department in a bank that created a trustrttapat to demonstrate it was a fskrvice
bank. From the beginning, Mr. Morisse ignored fiduciary responsibilities.

512.Mr. Morisse testified, “Trust IV likely had deposits relating to 20,000 or plus
preneed contract purchasers.” BT Vol. I, 71:2-5. When asked if Allegiant Bahd cot
economically keep the records of what was on deposit for more than 20,000 consumers, Mr.
Morisse said “I am having difficulty answering the question becauseeMedlie records were
kept.” BT Vol. I, 71:12-16. When questioned if the records were kept by NPS, Mr. Morisse
stated, “The records were kept by NPS and relied upon by Allegiant.” BTIV61:17-19. Mr.
Morisse, by this answer, admitted Allegiant Bank was not keeping age@eards as required
by Chapter 436.

513.When questioned again if Allegiant could keep the records of individual deposits for

more than 20,000 consumers for a total of $17,900 a year, Mr. Morisse answered, “I have
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difficulty in opinion — | forget what word you used, profitability or economic chéwge
performing its duties under these trusts, but | believe the Bank was capable af araindain
the records.” BT Vol. Il, 71:20°2:2. Mr. Morisse testified, by going to the monthly packets,
Allegiant Bank could identify how much money was on deposit in Allegiant Bank foradahe
consumers. BT Vol. Il, 72:6-20. Mr. Morisse is mistaken. For all of Allegiantisree Mr.
Morisse never knew how much was on deposit in Allegiant Bank for each consumer.

514.Mr. Morisse did not discuss with Mr. Markow his conclusion the Bank had no
responsibility to know, under Chapter 436, how much each consumer has on deposit in the
Bank’s trust department. BYol. 1, 66:25-67:5. He admitted he did not go to any superior and
state we are not going to keep any records reipect to deposita the Trusts. BTVol. II,
68:7-14.

515.Chapter 436 only permitted funds from multiple preneed contracts to be comingled
in a single trust account if the trustee maintained “adequate records ofraéia received.”
Mo. Rev. Stat. 8 436.031.1. Chapter 436 further specified the trustee “shall maintain adequate
books of account of all transactions administered through the trust and pertainingustthe t
generally.” Mo. Rev. Stat. § 436.031.5. Allegiant, however, made the conscious digal&ion
not need to know how much money was being deposited into trust for each individual consumer.
Ex. 2391, 200:22-201:10.

516.Allegiant Bank received a monthly packet from NPS from which it could determine
a list of consumers and how much money each should have inuts. BT Vol. IV, 5:9-13.
Mr. Morisse believed evidence of insurance at face value represented the 80 peateent of
preneeccontract required to be deposited into the Trusts. BT Vol. IV, 5:21-24. The only records

at Allegiant Bank of the amount on deposit for an individual in any of the Trusts, was the

149



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 150 of 305 PagelD #:
95170

monthly packets stating the face value of the insurance onredictdual. BT Vol. 1V, 5:25-
6:13. Other than inquiring of NPS, the monthly packets were Allegiant Bank’s otthpdef
tracking how much should be on deposit in any trust for any indiviBda\/ol. 1V, 6:11-13.
Allegiant Bank had no trust records showing what was on deposit for the individual @nsum
BT Vol. IV, 6:14-19.

517.Allegiant relied on numbers sent to it by NPS; Bamk did not put in place a
system of checks and balances to verify the accuracy of those nuBib&fsl. II, 124:17-20.
Allegiant did not keep any records of how many consumers paid in full for their cisrdrad
how many were paying over time. B/l. I, 124:21-23.

518.Section 2.4 of the Trust Agreement for the Trusts provided, with each deposit, Seller
shall provide a breakdown of how much of said deposit is to be credited to each owner, described
by number and name of owner. Ex. P-168, pg. 4. Mr. Morisse did not understand it was the
obligation of Allegiant Bank’s trust department to conform its bookkeeping to Section Bel of t
Trust Agreement, but instead, it was his understanding he was to receive thetioforma
provided by NPS. BWol. lll, 4:6-11. Mr. Morisse thought NPS provided the name of each
owner whose funds NPS was depositing and the amount being deposited, but it did not do so
with each deposit. BT Volll, 4:8-18. He believed the monthly statement provided that
information, which he admitted, showed only the face amount of a policyoBTIl, 4:19-24.
Allegiant Bank received the deposit checks with reconciliation statentent®-105, pg. 2; BT
Vol. lll, 4:25-5:11. Mr. Morisse believed the Bank desthe effort to keep those records it was
required to keep. BYVol. II, 69:5-10.

519.Mr. Morisse could not recall the location of the list of consumers whose funerals

were to be paid from TrustBT Vol. I, 179:13-16.
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520.Even though auditors look at how trust departments are keeping the books and
records in trusts, Allegiant Bank relied on information in the packets furnished ®yBIR/ol.
Il, 202:7-23. Allegiant Bank’s trust department did not create separate subadocopnéseed
contract owners or purelers. BTvol. Il, 202:2023. “The Bank believed that accurately
accounting for receiptsf disbursements as called for by the statute andrilng Agreementind
the maintenance of the records that were received monthly from NPS méigasiam.” BT
Vol. Il, 203:17-20.Mr. Morisse was mistaken in his belief.

521.The trust department’s method of having NPS keep the records of what was to be on
deposit was not examined by Allegiant’s internal auditing committee, becausas“tiretty
obvious that the accounting records of receipts and disbursements was in accoittticaice w
similar to those transactions in trust company accounts across the board, soshereneed to
engage audit with regard to how records of receipts and disbursemseaiseing kept.” B
Vol. 1l, 204:12-18. An audit by the internal audit department was never request¥dl.BIf
204:19-21. The internal auditing department was never asked to inspect the wiez teansést
forms and pair them up with trust statements to see if assetscoming back in when money
flowed out. BTVol. Il, 204:22-25.

522.When NPS solgreneeccontracts, under Chapter 436, it was allowed to keep 20
percent of the consumer’s money, but could keep less than 20 percéful.BIT, 5:16-20.
Allegiant Bank receied multiple checks from NPS each month for deposits of consumers’
money. BTVol. I, 6:3-16. For example, a Trust IV statement for May 31, 2001, listed Allegiant
Bank received $50,716.15 from NPS. Ex. P-101D, pg. 451_5. As soon as the funds were
deposited, Allegiant Bank had a responsibility to protect, record and control theBasgel.

I, 7:5-11. When that $50,716.50 was deposited, Allegiant Bank did not know which consumers
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were covered by that deposit. B/DI. IIl, 7:18-21. Once the money was deposited into the trust,
Allegiant Bank took no steps to confirm when the money left the trust or to whom it Wient. B
Vol. 1ll, 7:25-8:9. Additionally, there was no system in place to determine if this consume
money was used to pay renewal premiums. BT Vol. lll, 27:17-21.

523.When money came into a trust, Allegiant Bank did not get a statement, e.g, Mr.
Simon Jones now has on deposit $5,000.00. BT Vol. IV, 124:10-13. NPS kept this Iekcord.
Reconciliation forms, which Allegnt did receive, showed life insurance at face value, which
equaled the amount deposited with respect to that pens@risedcontract, at least the amount
Allegiant was told and understood to be on deposit. BT Vol. IV, 124:14-21.

524.The reconciliation statement in the monthly packet Allegiant received from NPS did
not give any guidance as‘tine human beings and how much is in deposit for each of them.”
Ex. R105, pg. 2. Allegiant Bank did not physically have the records, it relied on NPS. BT Vol.
IV, 125:19-20. Mr. Morisse did not “recall that [he] kept or had the receipt form.” BT Vol. IV
126:10. He did not recall having occasion to process or interpret the data at the tofoofthat
BT Vol. IV, 126:17-22. Allegiant did not have the records that accompanied the check, but Mr.
Morisse believed the Bank had access to that information through NPS. BT Vol. IV, 126:23-
127:2.

525. Allegiant Bank had its own written description of a protocol, in the operations
section, on how to process incoming money. BT Vol. IV, 146:1-3. In the outgoing money
section, the protocol stated “NPS sends outgoing wires,” but it did not include any pfotocol
including the “purposedf the outgoing wire. Ex. P-1261.

526.Even though Allegiant was responsible for proper administratioredirtrsts, and

was responsible to make sure money left thes® only in accordance with the requirements of
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Chapter 436, Mr. Morisse did not know if there was a method for the operations department to
judge whether money was being taken from the trust in violation of Chapter 436. BT Vol. IV
153:18-21.

527.The 80/20 report of Trust I listed Hinton Funeral Home as a beneficiary of Trust |
Ex. R106, pg. 103. Mr. Morisse did not recall knowing Allegiant Bank had records showing
who the consumers were or to whom it owed money upon the death of a consumer. BT Vol. 1V,
10:18-24. The 80/20 report also listed other consumer beneficiaries in Trust I, including
consumers who purchased contracts through Jay B. Smith Funeral Home. Ex. P-106, pg. 104.
Allegiant Bank did not provide any accounting services to any of the consumersBofSiayth
Funeral Home. BT Vol. IV, 11:11-16. Allegiant also did not disclose to any these consamers
any other funeral homes and consumers, the money they were supposed to hawsas trust
backed by only an 10U from NPS. BT Vol. IV, 11:17-22. Allegiant Bank let NPS do all of the
bookkeeping for these consumers. BT Vol. IV, 13:2-5.

528.Mr. Morisse understood, at the time of trial, the term “owner” inTttuest
Agreementvas the consumer who bought the contract. BT Vol. V, 97:1-6. He knew the owner
could get information about the amount in their account held in trust. BT Vol. V, 97:7-10. Mr.
Morisse, without any doubt, believed and confirmed NPS, as Seller, was supposedammaint
the recordsibout the amount of each consumer’s account held in trust. BT Vol. V, 97:11-14. He
based his answer on Section 4.3 of Thest Agreemenivhich stated, in the last sentence, “this
information shall first be provided to the trustee by the seller.” BT Vol. V, 97:15-d&r4ing
to Mr. Morisse, “That means that the trustee needs to get the information froeti¢hé BT

Vol. V, 97:19-21. In the ordinary course of business, contract owners paid money to NPS under
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their contracts. NPS then was required forim Allegiant Bank so Allegiant could maintain
records about the amount of each consumer’s account held in trust.
529.Upon receipt of requests for information from consumers, Mr. Morisse called NPS
and advised “them that we had received a request and for confirmation of the amount on
deposit.” BT Vol. V, 99:2-3. Mr. Morisse did not believe the trust instrument required him to
keep account-specific information by consumer about what was on deposit. BT Vol. V, 99:4-7.
530.This process was followed when an attorney contacted Mr. Morisse on behalf of
Betty Davis, a preneed consumer beneficiary, regarding the amount of Ms. Ramisact
money on deposit. BT Vol. XIX, 113:10-114:4; Ex3B: Ex. R714; Ex. P720. Ms. Davis had
paid $6,392 for her preneed contract. BT Vol. XIX, 114:7-16, Ex. P-714, pg. 2. In response, Mr.
Morisse contacted Angie Hall, at NPS, and requested information on the amount BTrust
Vol. XIX, 114:20-115:1; Ex. P-36. Ms. Hall responded the amount in Trust IV for Ms. Davis
was $5,112, which is 80 percent of the $6,392 contract price paid by Ms. Davis. BT Vol. XIX,
115:11-18, Ex. P-36.
531.Ms. Hall's email was inaccurate. Rather than purchasing aimdidl policy, a
multi-pay policy was purchased with an initial premium amount due of $100theitlremaining
contract money paid by Ms. Davis useg NPS for other purposes such as paying renewal
premiums on other life insurance policies. BT Vol. IX, 97:21-98:23, 101:10-13, 102:12-17.
532.Mr. Coster also testifiedvhen deposits were made, Allegiant did not have to go to
NPS and say, | want backup and proof that you've actually given me 80% of the d&posit.
Vol. XIll, 216:10-13. Allegiant was accountable “only for the funds paid over to it” b$ Bid
had “no duty to see that the payment received complies with the provisions of the Funeral

Agreement.” Ex. PL68. The Trust Agreement stated Allegiant “shall not be obligated to collect
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any payments from the Seller, nor obligated to see that any payments so made deposited
according to the provisions of the Funeral Agreemédt.BT Vol. Xlll, 216:24-217:3.

533.Mr. Coster, Plaintiff's expert, testified the trustee “did not have a duty torangsi
to the calculation, wh[ether] the money they received [from NPS] was 80 percesii no
obligation to do that.” BT Vol. XllI, 216:1-13.

534.The February 2000 Trust IV statement showed a wire transfer occurred orfyebr
2, 2000. Ex. P-101D, pg. 216. Under “Cash Disbursements,” $266,673.37 was listed as sent out
of Trust IV to Lincoln on February 2, 2000, with no stated purpose, except per direction of
investment advisotd. The fax came from NPS showing a “cc’Wlf, Bates & Murphy, and
per the direction of Wulf, Bates & Murphy. Ex. P-101D, pg. 216. Mr. Morisse confirmed, no one
looking at this statememtould have any idea the purpose of this quarter of a midlailar wire
request from NPS to Lincoln. BT Vol. IV, 31:1®. The format for this wire transfer was
consistent over Allegiant’s tenure. Ex. P-104, pg. 162; BT Vol. IV, 33:24-25.

535.Rather than beving it was the responsibility of Allegiant Bank to know for what
purposes the money was leaving, Mr. Morisse believed it was Allegiant Banksdsility to
follow the directions and execute the directions on the wire transfer réquasBT Vol. IV,
32:24-33:3. Allegiant Bank did not put in place anything to see if this quarter of a million
dollars, or other similar transactions, were indeed investments. BT Vol. IV 123&legiant
relied on Mr. Wulf's performance of his responsibilities andfikisciary obligations to the
account and the partidsl. Rather than accept the fiduciary obligation not to release any money
unless it was an investment, Allegiant instegtbred its responsibility, and folledthe

direction of the investment advisor. BT Vol. IV, 33:12-16.
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536.Mr. Morisse confirmedillegiant Bank never maintained the life insurance
applications, it never sought data pages summarizing insurance purchasedeaadr¢quested
any of the preneefiineral contracts. BT Vol. XX, 230:18-231:5. When asked if Allegiant ever
requested a single data page to compare it to see if the insurance policy beagguiby the
trust was mismatched with the amount of money the consumer had deposited, Mr. Mmtrisse sa
he is lost with the mismatch, but didt request to have the documents to which counsel was
referring. BT Vol. XX, 231:6-11.

537.The April 2004 trust statement for Trust IV showed a group of transaetitims
money leaving Trust IV, with no description of the purpose other than to say they were
performed per the direction of the investment advisor. Ex. P-101D, pg. 1550. The stock language
copied on all of Allegiant Bank’s trust statements, “per direction of investmersoatiwias
used when distributions were made upon receipt of direction by Wulf, Bates & Mingdguse
that was the protocol adopted by the Bank. BT Vol. IV, 144:25-145:10.

538.The first trust statement for Trust IV was for the period August 1, 1998, through
August 31, 1998, the month Trust IV was brought into the Bank. Ex. P-101D, pg. 2. Under the
“Miscellaneous” section of the statement, “LINCOLN MEMORIAL LIFE INSO.
EVIDENCE OF POLICIES AT FACE VALUE” appearett.

R. Monthly Packets Received from NPS

539.Each month Allegiant Bank received a “monthly packet” from NRt&.
information contained in these packets was accurate. ECF No. A8&2packet for October
2003 is a sample of one month for all of the Trusts. Ex. P-106, pg. 574. The packet included a

list of policy adjustmentd.e., when the reconciliation form showed a total amount of
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$79,952.26, the &k could see all of the transactiahat lead tahat number. BT Vol. 1V,
156:22-157:1.

540.The monthly packet Allegiant received from NPS included certifications from
Lincoln. BT Vol. I, 129:15-19. In the packetceived in October 2003, the certification stated,
“Our evidence of insurance is hereby attached, confirming that Lific@sued the attached
policies in October 2003 and that the trust account listed above is shown as the owner and
beneficiary of said attached policieEX. P-106, pg. 578Lincoln Memorial Life Insurance
Company never certified thalueof the policiesBT Vol. Il, 131:2-4 (emphasis addedhd
only information Allegiant Bank received was a contract number related tocg palinber, the
consumer’s name, the face value of the policy, and the issue date of theBDNoyl.. II,
131:5-9; Ex. P-106, pgs. 579-600. The monthly packet did not contain information showing how
much should be on depqgséixcept face valudT Vol. II, 131:14-21. Alegiant was toldhe face
value of the policy equaled the amount the consumer had paid tdBNR&I. I, 131:22-24.
The face value of the policies did radtvaysmatch the actual value of the policies.

541.The packet also included an affidavit from NPS tleartificates and cancelled
checksld.; BT Vol. IV, 158:1718. Mr. Morisse required a copy of a cancelled check in the
monthly packet with a death certificate. BT Vol. V, 117:17- e death certificates covered
money being sent out of the Trusts. BT Vol. IV, 158:22-25. The affidavit related to the
certificates, as well as cancelled policies.That was thenformation related to Trust IV
contained in the packet. Ex. P-106.

542.There was no representation in the packet the face values represenrlife/ipalie-
up policies, and there was no representation policy loans were not taken and the Wue of t

policies did not decrease as a result. BT Vol. 1V, 159:12-1égiant knew he monthly packets
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would only show the face amount of the policy and the only way for the Bank to handle more
than 20,000 individual customers with monies on deposit was to have someone else do the
bookkeepingBT Vol. Il, 74:5-9.

543.NPS never certified thefe amount of the policies equals the amount on deposit for
each individual. BTVol. Il, 134:22-135:4. The cash surrender value of the policies was never
included in the monthly packe®®T Vol. I, 135:5-8. The monthly packets do not delineate
which of the policies were paid in full and which had premiums due; there was no informati
showing if payments were due, what were the payment terms {tbaegfiveyear, or teryear).
BT Vol. Il, 135:13-16Ex. R106, pg. 601 (listing (744 pages) of all Lincahsurance policies
associateavith Trust 1V).

544.This portion of the October 2003 packet began by stating this w&Sihéust’s
portion of the monthly packet. Ex. P-106, pg. 1. It included an affidavit from Randy Sutton
stating death claims were paid dgithe previous month, and some policies were cancelled. Ex.
P-106, pg. 2. Allegiant Bank did not have a process in place to check if Mr. Sutton was speaking
truthfully. BT Vol. IV, 160:11-13. The Bank relied on Mr. Sutton when he stéidu
withdrawals fom Trust are true and correct as of the date of deaths or cancellations and as
reflected by said attached summary of withdrawal.” E£0B, pg. 2. It was Allegiant Bank’s job
to control and protect these assets, even if NPS was keeping the records. BT Vol. IV1660:14-

545.The Bank relied on NPS’s records, regarding whether distributions for deatks claim
were in the proper amount. BT Vol. IV, 161:5-9. It was the job of Allegiant Bank to ef&ure t
amount being paid for death claims was no greater than allowed by Chapter 436. BA, Vol. |

161:10-14.
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546.Going through the packet to determine if Allegiant Bank was complying with the
requirements of Chapter 436, Mr. Morisse agy¢ieel death certificate@as one factor telling
someone died.Re cancelled checakas a eceipt for payment to a funeral home or to a provider
of services and NPS would wafrpm thetrust, the face amount of the insurance in place for
that decedent. NPS would be entitled to the amount related to the deposit to the trust for tha
decedent. MrMorisse agreed, if the face amount of the polidyrebt match the amount on
deposit for that individual, NPSagnot be entitled to take that much from the tritds also
admittedAllegiant Bankwas going to accept NPS’s word every time, 10,000 times or more,
relying on the affidavit provided with the documede agred death certificates provided no
proof to Allegiant Bank how much should be on deposit for that individual. BT Vol. V4162
163:22.

547.Mr. Morisse did not print out a monthly statement hethshor keep a copy “there.”
BT Vol. V, 58:1-3. He had access to the exact same information that was on the monthly
statements. BT Vol. V, 58:4-6. The trust accounting system could be accessed affi¢ears,
and others with authority, to pull up information related to transactions, account balance, ta
information and other data related to the account, the same system from which thg monthl
statements were also generated, prirded mailed. BT Vol. V, 58:11-18. There was a section
of the statement,sawell as the data that he had access to, that provided account value on the
asset summary or balance page. BT Vol. V, 58:24-59:2. At the end of the calendartgear
report would be generated and delivered to the tax prep#P& designated the tax preparer to
prepare tax returns for the trust accounts. BT Vol. V, 59:3-9.

548.The November 2003 monthly packet, in principal, was in the same form as all the

monthly packets. BT Vol. XX, 237:23-238:1. It included an affidavit Allegraceived from
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Randy Sutton. BT Vol. XX, 238:12-14. It was always Allegiant Bank’s responsjlabty
fiduciary, to ensure Allegiant was only distributing the proper amount of money under IChapte
436. BT Vol. XX, 239:8-11. Mr. Morisse believed the affidavit, included in the packet, was a
document the Bank, as trustee, could rely on in performing its responsibilities, bunibieas
exoneration from its responsibilities. BT Vol. XX, 239:16-21. Allegiant never emgagaath
to determine whether consumers were getting paid more money than had beepdléposit
them. BT Vol. XX, 239:22-25.

549.The November 2003 packet reconciliation statement showddree ofinsurance
purchased for Trust IV during November 2003. Ex. D-36, pgs. 5-767. Mr. Morisse said he did
not track, or follow, or was not aware of the money the trust sent to Lincoln by wirg lisebu
insurance, but he could see week by week how much NPS was saying it was spending to buy
insurance policies. BT Vol. XX, 240:12-22. Allegiant was not reconciling or keepick) dfa
how much money the trust was paying to Lincoln to purchase these batches of. [@lic#es.
XX, 241:5-8. Mr. Morisse, once again, stated he always believed policies he vimg Wweye
paidin-full policies. BT Vol. XX, 241:9-11. The Court agrees with Mr. Stephen Browne, one of
Plaintiffs’ expert witnesses, Allegiant’s failure to reconcile or verifyittiermation contained in
the monthly packets violated the industry standard of care. BT Vol. VIIl, 77:16-79:3.

S. Use of Face Value for Lincoln Insurance Policies

550.Chapter 436 required Allegiant to value the assets of the Trusts at their “market”
value. Ex. P-2391, 179:10-18, 180:9-16; Mo. Rev. Stat. § 436.031.3. Allegiant ignored this
requirement and instead, valued the Trusts’ Lincoln policies at their facesvakid?-2391,
189:2-16; Ex. P-101D, pgs. 9, 1541. It was Allegiant’s responsibility under industry custom and

practice to value the Lincoln policies. BT Vol. XIll, 23:16-20; JSF.
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551.Mr. Morisseunderstood, “the face value of timsurance for each preneegntract
owner [] equaled the amount of the deposit that NPS made to the trus{gIBIT, 73:18-20.
This was a mistaken conclusion. Mr. Morisse, and consequently Allegiant Bankebelev
insurance policies were paid-full policies, when multipay policies were being purchased from
Lincoln requiring payment of monthly renewals. NPS would take the money depositedait
for monthly renewal payments or other non-approved use of trust funds.

552.Mr. Morisse never kept records showing what individual A had on deposit or how
much individual B had on deposBT Vol. Il, 132:12-17. He understood the amount on deposit
for each consumer was the face amount of the insurance pdlid§r. Morisse believed if an
insurance policy had a $5,000 face value, that meant it represented 100 percent of then80 perc
that should have been on depd4$&T Vol. II, 133:12-25.

553.1f an owner would have requested how much money he or she has on deposit, the
only way Allegiant Bank could have answered was to call NPS and obtain veoifichtihe
information. BT Vol. IV, 168:8-11. Allegiant Bank did not have any masscificallyon
deposit for goreneecwner, it only hagvidence ofnsurance at face val#eBT Vol. IV,
168:12-15.

554.“T here was noiihg in the[monthly forms] so indicatingNPS was misrepresenting
to Mr. Morisse the face valu# the policies equaled what had been paid into the§ BT Vol.
Il, 140:6-10.Mr. Morisse repeatedlgtatedhe received assurances every single policy was paid

in-full, and he depended on those assuraast®e trust administrator for six yea®&T Vol. Il,

24 The consumer or funeral home customer paid NPS an amount a funeral home agppidwien it suplied a
funeral service to an individual at some time in the future. NPS by MisStiute 436 was entitled to keep 20% of
the contract amount and was required to pay the remaining 80% into trust.

25t turns out, neither did NPS have insurance policialy a piece of paper representing an insurance policy.
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140:14-19. If Mr. Morisse had followed Missouri law and had control of the policies, he could
have seethe policies were muHpay policies.

555.The Trusts’ Lincoln policies were worth far less than their face valuesodbe t
mismatching and policy loan practices prevalent during Allegiant’s tslsfeeBT Vol. VI,
113:18-114:17. Defendants’ actuarial expert agreed the Trusts’ Lincoln polmiesiat worth
anything close to their face values, and instead, carried a “negative” Balial. XVIII,
74:18-21, 78:10-16.

T. The Merger between Allegiant and NCB

556. Shortly after the 2003 Division of Finance examination, in November 2003, Mr.
Morisse learnetNCB was coming to look at Allegiant Bank. BT Vol. XX, 115:2NECB
announced its plan to acquire Allegiant in November 2003. Ex. P-2395, 15:17-20. The merger
agreement required Allegiant to pay NCB a $25 million bregkfee in the event the merger was
not completed, which represented more than one year’s worth of earnings foarAll&g. P-
2378, 72:22-73:3; Ex. 2-100, pg. 15.

557.Albert Kantra oversaw NCB'’s dueligience review of Allegiant’s trust department.
BT Vol. XI, 130:12-23. He reported in a December 2003 memorandum, Allegiant’s tlamgss
account is a $195,000,000 preneed funeral arrangement trust that generates only ~$60,000 in
annual fees. They are losing big money on this account and the potential fiduciaty Igbili
huge. In years past, we have had large losses related to these types osacdduand other
states. We will likely look to exit this relationship.” Ex:3D3, pg. 2. Kantra detained early
the “risk” was “extremely high.” Exs.-B8, pg. 2, P-41.

558.NCB, through the due diligence performed on Allegiant’s trust departmentyn ear

2004, sought to understand how Allegiant had been administering the Trusts. Ex. P-2395, 40:3-

162



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 163 of 305 PagelD #:
95183

21, 42:4-12. The NCB integration team worked with Mr. Morisse in obtaining information
regarding Allegiant’s administration of the Trusts and the trust assets- 291 388:13-23;
Ex. 2359, 20:13-21:5.

559.Mr. Morisse answered questions from Alan Davidson, NCB’sséduciary
officer, and drafted a letter to him dated February 24, 2004. BT Vol. XX, 121:2-5. Mr. Morisse
provided information ttNCB he viewed as helpful to their understanding, such asrtret
Agreement BT Vol. XX, 121:21-122:2.

560.Mr. Morisse also mvided NCBwith copies of asset review reports, documentation
of designation of the investment advisor, the letter of direction from the inveshah@sor, the
Custody Agreemerdnd a copy of Chapter 436. BT Vol. XX, 122:B- In tte letter to Alan
Davidson, Mr. Morisse communicated Allegiant’s intention to resign to the chieftimgera
officer of grantor/seller (NPS). Ex.-B24, pg. 1.

561.According to the Trust Agreement, the trustee may resign at any time wataty 30
notice to Seller, which is NPS, who will appoint a successor. Ex. P-168, pg. 10. Eachasuccess
trustee succeeds to the title to the trust vested in its predecessor by accepptitiggrits
appointment as successor trustee. Ex. P-168, pgs. 10-11.

562.Mr. Morisse learned from Alan Davidson, NCB did not have an appetifgdoeed
business because of prior unfavorable experience. BT Vol. XX, 125:15-22. NCB headquarters
were in Cleveland, Ohio, and they were not interested in administeringlacabpreneedrust
from a distance. BT Vol. XX, 126:7-14. At no point did Mr. Morisse believe the way he
administered tha@rusts meant there was some huge liability out there. BT Vol. XX, 126:15-18.
When he learned of the Bank’s decistorresign Mr. Morisse communicated that decision to

NPS BT Vol. XX, 126:19-21.
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563.Within a day, or the next day, Mr. Morisse called Randy Sutton and advised him of
the Bank’s decision. BT Vol. XX, 126:22-127:1. Mr. Sutton told Mr. Morisse to call Jean
Maylack. BT Vol. XX, 128:4-9.

564.Mr. Morisse also had discussion with Jace Sackley fronNCB about insurance
records. BT Vol. XX, 115:10-20. He faxed her samples of death certificates aruf irstsred
on March 2, 2004. Ex. D-328; BT Vol. XX, 115:24-25.

565.In an email Ms. Sackley sent, on March 4, 2004, two days after Mr. $dment her
the material, she stated initial steps were agreed upon and verificationpdé safdeath
certificates and insureds were complete and checked out as legitimateBZBx.Adter his
conversations with Ms. Sackley, Mr. Morisse believed he had answered all of hesropudsT
Vol. XX, 117:16-19. He believed he had peace of mind regarding how he had been operating the
Truss for four years. BT Vol. XX, 117:20-23.

566. Through its due diligence, NCB reviewed and became familiar with the Trusts’
asses. Ex. P-2395, 42:4-17. NCB learned in 2004 that NPS and Lincoln were affiliated
companies which presented “red flags” due to obvious “conflicts” that necedditather
investigation. Ex. P-2355, 78:25-80:6.

567.NCB also identified the Trusts were saturatgth assets in the form of NPS
debentures, loans to Cassity-owned entities, and life insurance policies issu€ad$sity-
owned company. NCB acknowledged these were not arm’s length assets begawsed lzd
associated with companies under the Cgganily’s ownership and control, and identified the
trust assets as having “questionable” value. EX3P4, 141:1-142:22.

568.When reviewing the Trusts’ Lincoln life insurance policy assets, NCRig@s

quickly uncovered evidence of the “mismatching” sokesimply by requesting a small sample
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of NPS preneed contracts and the associated Lincoln life insurance pobcie2359, 102:11-
104:17, 116:22-117:18. NCB performed a comparison of the Missouri consumers’ preneed
contracts with the associated Lingdife insurance applications. Ex. P-2359, 33:4-11. The
random examples selected by NCB auditors readily demonstrateshgaldMissouri preneed
contracts were routinely funded with Lincoln life insurance policies regupremiums payable
over many yars. Ex. P-2353, 131:2438:17; Ex. P559.

569. Shortly after reviewing the assets of the Trusts, NCB considered it&ttito
investigate the quality and “soundness” of Lincoln as a company. Ex. P-2357, 48:20-49:19, 56:4-
15. NCB retained an insurance spésido review Lincoln’s rating and financial condition. Ex.
P-2354, 11:13-12:6. Through minimal effort and review of publésigiiable information, NCB
learned Lincoln appeared to be “financially ailintgd” at 15:9-16:3. NCB was informed Lincoln
“is not rated by any service, is 4l asset rank, and its financials have been deteriorating. Its
surplus has been reduced by half in the last 2 years.” Ex. P-46, pg. 3.

570.The results of NCB’s 2004 investigation into Lincoln, which revealed Lincoln
seemed tde financially ailing, were admittedly “troubling” and a “huge red flag” tcB\aDd
“especially concerning” because Lincoln policies represented the vast snafdtie Trusts’
assets. Ex. 2357, 64:4-65:3, 72:20-73:14.

571.NCB also reviewed the Trusts’ tificates of debenture. Initially, when NCB’s
auditors asked Mr. Morisse what assets backed these debentures, Mr. Morissetlycorre
believed the debentures were backed by life insurance policies: 2369 87:18-88:2. After
further discussion, Allegiant and NCB confirmed there were no insurance pbkaking the

debenturedd. at 88:3-8, 89:4-9, 90:2491:3; Ex. P42, pg. 2. NCB identified Allegiant’s
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valuation of the debentures, as well as Mr. Morisse’s lack of knowledge couctre
purported asss, as red flags. Ex-2859, 88:9-17, 89:4-16, 90:5-23.

572.NCB'’s due diligence on the Trusts raised overall concerns for NCB that the’Trust
assets were not worth the values being reported by Allegiant. Ex. P-2374, 144:12-145:8. As par
of the reviewMr. Morisse met with Thomas Jurmanovich. BT Vol. XX, 118:2-5. A memo from
Mr. Jurmanovich discussed a Pfitzinger asset and a booking error overstaasgehmarket
value by $509,000.00. Ex. P-42, pg. 2. Mr. Morisse believed Pfitzinger Funeral Home was a
preneedrust at Allegiant Bank, related to the NPS system. BT Vol. XX, 118:17-24. When
shown Allegiant Bank’s Statement of Account for October 31, 2003, he remembered it as
Pfitzinger Funeral Home PreNeed Trudit.

573.0n the Statement of Account, there was an entry, “Set up on record, Evidence of
Great American Life Ins. @ Face Valu, Received from Former Trustee.”-283Dpg. 6. The
investment cost basis was listed as $459,342.77. Ex. D-283, pg. 6. Mr. Morisse recallgd gettin
two units of Great American ta Insurance in October 2003. BT Vol. XX, 12@4These were
listed in the Statement of Account, Portfolio Investment Review with a cost value of
$516,299.77. Ex. D-283, pg. 3. Mr. Morisse believed Mr. Jurmanovich’s characterization of an
overstated $509,000.00 amount was not accurate. BT Vol. XX, 120:19-23.

574.Through its pranerger due diligence, NCB discovered a complete lack of
documentation within Allegiant’s trust department to support the $13.5 million groupifierm |
insurance policy asset of Trust.I[Zx. P-2359, 60:23-61:3, 62:19-63:16. In a memorandum, Mr.
Jumanovich stated: “No support could be provided for Asset #1p1900709 — World Service Group
Insurance Company. The 2/25/2004 market value for this asset was $13,522,33T1sthe T

Officer indicatel the balance of this asset has never changed and he has never received
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underlying support for this asset.” Ex. P-42. He also observed, “NPS provides wtl\egla
monthly directions to make adjustments to the trust accounts. This information only snitiade
net increase/decrease adjustment to make to the trust account. There was no $peuifitdn
included at the policy level for Allegiatd review.” Ex. R42. In the following bullet point he
stated, “There was no reconciliation performed by Adlegto the support provided by NPS.”
Ex. P42, pg. 2. NCB’s auditors described the lack of activity concerning the group term life
insurance policy during Allegiant’s trusteeship, as well as Allegidantls of support for the
asset, as “disturbing” and‘eed flag.” Ex. R45; Ex. P-2359, 62:19-63:24.

575.WhenNCB performed its due diligence in March 2004, it performed a random
sample of sixty Lincoln policies. BT Vol. XX, 232:15-18. NCB officials “had to go tghduMr.
Morisse and Mr. Franke, an internal auditor to get that information. BT Vol. XX, 232:19¢22.
Morissewas not familiar with data pages until this litigation. BT Vol. XX, 233185

576.Mr. Morisse recognized his handwritten notes referencing a conference call on
March 19, 2004, with Rob ¥ and tamNCB audit regarding NPS. BT Vol. XX, 248:14-18. He
recalled this was wimeJanice Sackley and others were asking detailed questions about how he
was administering the NR8eneedaccounts. BT Vol. XX, 248:19-24.

577.In his meetings with NCB’s auditors regarding Allegiant’s administration of the
Trusts, Mr. Morisse confirmed Allegiant had “no tracking system” for thesbliri consumer
payments and had no “underlying support for funds received versus wires sent outdF:x. P-
pg. 1. Mr. Morisse also told NCB Allegiant did not “know who the deceased is” when wiring
money out of the Trusts. Ex. P-45; Ex. P-2359, 7728 NCB identified Allegiant’s failure to
maintain policy level detail for the consumer and funeral home beneficiaties drusts as a

“red flag” regarding Allegiant’s trust administratidd. at 97:25-99:7.

26 Rob H refers to Robert Hipskind.
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578.NCB'’s due diligence team acknowledged it was a “red flag,” by Allegiant not
performing reconciliations and instead relying solely upon the informationdaevwy NPS. EX.
P-2357, 141:24-142:19, 143:1-15; Ex. P-2359, 99:8-100:1. Allegiant’s procedure of taking
orders from NPS on how to value the Trusts’ assets was another “red flag,” and wdwdslenot
been allowed had NCB been the trustdeat 96:12-97:13.

579.The information NCB obtained garding Allegiant's mismanagement of the Trusts
came directly from Mr. Morisse. Ex. P-2359, 100:2-101:7.

580.Thomas Plant, NCB'’s in-house counsel, learned NPS had previously been sued for
operating a “Ponzi scheme.” Ex47; Ex. P-2374, 23:18-24:12. Plant also learned NPS had
previously been accused of not “fully funding” the Trusts, and that NPS was comprised of “
group of ‘Sleez [sic] balls.” Ex. P-2374, 31:19-32:2, 34L;-Ex. RP47. Plant wrote in his notes
Allegiant Bank acted “more of a custodian tlzammustee.” Ex. £8.

581.NCB determined it did not wish to become trustee of the Trusts due to “excessive
potential fiduciary risk.” Ex. 2-07, pg. 12.

582.In sum, the Court finds the facts relating to NCB’s due diligence and review of
Allegiant’s trust department and the Trusts explained major problems in ths, Bwident in
information Allegiant had available to it. It also provided evidence of Allegiamnist
administration and what information Allegiant could have easily learned whicluwauk
raised serious concerns regarding the Cas$i@®'s examination revealed Mr. Morisse’s
serious mismanagement of the Trusts.

U. Transfer of the Trusts to Breen Bank

583.Within 30 days after NCB began its due diligence of Allegiant’s trust depattme

NCB instructed Allegiant to withdraw as trustee of the Trusts. EX/ P Ex. P-2391, 400:25-
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401:5. Specifically, Mr. Kantra wrote in an email to Arthur Weiss at Allegoanianuary 15,
2004:

Pursuant to our recent telephone conversation, please accept this cioraizhs

notification to begin proceedings to facilitate a complete exit ofpaheed

funeral trust arrangements. Communications to impacted clientddshegin

immediately and all relationships must be closed out prior to the legal closeng dat

of the acquisition, March 31, 2004. . . [E]Jmail me to confirm your receipt of this

notification and the initiation of the closing/transfer process.
Ex. R771.

584.Mr. Kantra testified Allegiant “got a clear message through our discussmnsla
our appetite for preneed funeral trusts that they should resign and efatsiidn if possible.”
Ex. R2394, 176:13-24; BT Vol. VII, 29:17-19.

585.Art Weiss, head of Allegiant’s wealth management department, informed Mr.
Morisse NCB instructed Allegiant to “move [the Trusts] out of the Bank” and Mis¥V'made
it clear that [Allegiant was] going to need to comply with” NCB'’s wisheBMBI. VII, 29:17-
30:3. After receiving the instruction, there “was no further discussion about whethnat
[Allegiant was] going to move these assets out of the Badkdt 30:7-13. Mr. Weiss then
“handed this assignment off to Mr. Morisse[l§: at 30:19-21.

586.0n February 5, 2004, John Bettre Chief Financial Officer for NCB’s wealth
management group, emailed Armando Ramirez, NCB’s head of mergers, amongaothers
business plan regarding the Allegiant merger. Ex. 2-06. The attached document, adeg Ja

30, 2004, noted, “Due to excesspatential fiduciary risk, preneed funeral trusts are expected to

be exited prior to or shortly after 3/31/04.” Ex. 2-07, pg. 12.
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587.NCB informed Mr. Morisse to keep them informed in finding a successor of the
Trusts as well as NCB’s concerns about fiduciary risk within the Trusts.-E394, 186:9-22,
192:13-20, 193:5-9; BT Vol. XI, 201:6-13.

588.0n February 24, 2004, Mr. Morisse sent a letter to Alan Davidson, NCB'’s chief
fiduciary officer who was overseeing the integration of the two trust depagnsésting he had
“communicated Allegiant’s intention to resign to the chief operating officer ajrduator/seller
under the various NPS related trusts. We intend to serve formal notice of iesighattly. A
copy of the draft proposed resignation | have prapaiith respect to the [NPS] trust is
enclosed.” Ex. P-805.

589.0n March 29, 2004, Mr. Morisse signed a “Notice of Resignation of Allegiant
Bank” under which Allegiant informed NPS it was resigning as trustdeeofusts “effective
April 30, 2004.” Ex. P-846.

590.0n April 1, Christine Verleye (who worked with Mr. Kantra) prepared a notiegta
“Funeral Trusts: Preliminary acceptance to take preneed trusts from andticerfy. Enhanced
comfort level to get off our books before 5/30. Will not need to convee thasounts. Al Kantra
will contact [Tom] Plant and Rob Hipskind.” Ex. P-49, pg. 2; Ex. P-2394, 133:17-134:8.

591. Allegiant’s decision to implement NCB’s directive to exit the Trusts and find a
successor trustee ended NCB'’s inquiry into the Trudds.Kantra testified once Allegiant had
located a successor trustee, NCB’s need to continue due diligence was “ndgjated!’’ XI,
193:24-194:7.

592.In April 2004, NCB updated its issue log related to the Allegiant merger to note
“Decision to find successor trustee. Preliminary acceptance to take premgedy another

Fiduciary before 5/31.” Ex. P-2080.
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593.NCB acknowledged it had “concerns” regarding the Trusts. When the Trusts
“walked out the door” that was “fine with [NCB].” Ex. P-2374, 193:25-194:12.

594.Mr. Morisse begn to consider potential successor trustees. BT Vol. XX, 128:19-22.
He knew Richard Markow was at Bremen Bank. BT Vol. XX, 129:17-19. He contacted Mr.
Markow and asked him to follow-up with Jean Maylddk.Ex. R2381, 104:18-25.

595.Mr. Morisse explained to Mr. Markow, NCB had no appetitepf@needrusts and
was not interested in administering a non-local trust account. BT Vol. XX, 130:2&lideed
Bremen Bank fit the requirements of the statute to be successor and Mr. Mett@xperience
with NPS. B Vol. XX, 130:10-15. Allegiant Bank formally resigned as trustee of NPS S tust
lll, IV and V on March 29, 2004, effective April 30, 2004. Ex. P-846.

596.0nce notice of intention to resign was accomplished, Mr. Morisse met withalsffic
at Bremen Bank, including Mr. Markow and two of his administrative staff. BT Vol. XX,
131:11-18. He remembered the name, Sylvia Stuart. BT Vol. XX, 131:19-21. He took copies of
each of the NPS trust accounts and may have taken copies of the trust instrumentsitlae
later time. BT Vol. XX, 131:22-132:3. He answered questions and believed he took a copy of the
most current packet for Trust IV. BT Vol. XX, 132:4-8. His purpose in being there watverd
copies of documents for their review so they could determine if they would accepttapgrai
as successor trustee. BT Vol. XX, 132:11-14. Mr. Markow expressed concern abouitiheabi
deal with the volume of wire transfers. BT Vol. XX, 132:20-23. Mr. Morisse testifieghite
nothing untrue at the meeting. BT Vol. XX, 132:24-133:1.

597. At the time of these meetings between Mr. Morisse and Bremen personnel,
Allegiant still owed fiduciary duties to the beneficiaries of the Trusts, whidhded the

Missouri preneed consumer and funeral home beneficiaries. JSF.
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598.When Mr. Morisse had the meeting with Bremen Bank officials, he did not believe
he was handing off trusts with large fiduciary liabilities. BT Vol. XX, 133:2-5. Morikte sent
a letter to Mr. Markowdated May 4, 2004. Ex. P-2103. The letter included copies of account
synoptic reports for each of the trust accounts and a synoptic report includmgqb@snation
for each trust accound. Also included were copies of tAeusts governing trust instruments
and copies of prior year’'s income tax retutds.In all, there were 91 pages of materidl.
599.In the Account Synoptic Report for Trust I, the trust was described as having no
investment discretion, what Mr. Morisse described as a nondiscretionary accoun1Pg, P
pg. 9; BT Vol. XX, 134:20-23. At Allegiant Bank, since Trust | was a nondiscretionaopat;
no investment officer was assigned to the account. BT Vol. XX, 134:10/ 5, Bates &
Murphy was responsible for investment management of this account. BT Vol. XX, 135:16-18.
600. The material suppdd to Bremen Bank included a November 5, 1999, letter
directing and authorizing Wulf, Bates & Murphg investment advisor for Hiram Cemetery
Endowed Care trust, Mason Securities Pre-Need plans trust, and NPS Ttldk &nd V. Ex.
P-2103, pgs. 10-11. It also included a copy of NPS’s designation and appointwarit, dates
& Murphy as investment advisor of the NPS Trust accounts I, Ill, IV and V. R20B; pg. 12.
Mr. Morisse also provided a November 1, 1999, corporate resolution authorizing Randy Sutton
to appoint Wulf, Bates & Murphy as investment advisor ofTthestsand his personally drafted
Custody Agreementvhich the Court concludes perpetuated an obvious violation of Chapter
436.031.2. Ex. P-2103, pgs. 13-16.
601.Mr. Morisse also provided Bremen Bank personnel with a copy of the Trust

Agreement fothe Trusts Ex. P-2103, pg. 17.
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602.He provided similar information for Trust IV which he provided for Trust I in the
above-mentioned exhibits. Ex. P-2013, pg. 58. He highlighted there was no investment authority
for Trust IV. Ex. P-2103, pg. 59. Mr. Morisse procured permission from Jean Maylack to give
this information to Bremen Bank officials. BT Vol. XX, 140:13-16.

603.The paperwork Mr. Morisse gave to Bremen did not inclbdentire transfer
request formsr “all of the forms that show monthly renewals. One of the wire transfasfor
not given to Bremen Bank on May 17, 2004, shows a balance due for monthly renewals of
$454,000.” BT Vol. lll, 108:1-6. There was no information given to the Court as to why the
forms were not given to Bremen Bank. This suggests to the Court Mr. Morisse’©tgstbout
being honest in what he said to Bremen Bank personnel, and what he did in transferring
worthless paper to Bremen Bank was not truthful. Internal bank forms were not@iBeemen
Bank.ld. He gave Bremen Bank the April 2004 trust account statements and sometleithg cal
account “synoptics statements.” BT Vol. lll, 108:7-15. Trust IV statements,tfrerbeginning
of Trust 1V, showing monthly renewal payments made out of Trust IV to Lincolre ma given
to Bremen Bank. BT Vol. 1ll, 108:16-21.

604.During Mr. Morisse’s meetings with Bremen, he provided instructions to Bremen
personnel regarding how the Trusts were to be administered. He instructezhBfeninstance,
to duplicate the information and format of Allegiant’s trust statements.-2288B, 64:9-65:10.
Mr. Morisse also told Bremen to execute wire transfers “immediately” becauseliitéd to
have things done as soon as pdssildd. at 65:11-20, 70:18-21. Mr. Morisse further explained
Bremen should report insurance values as provided by NPS without any independent

reconciliation or verification by Bremen, and Bremen should simply distribéeificome out
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that was on the books” rather than performing the calculation in accordance witkerCiafot
Id. at 68:5-70:3, 77:11-78:5.

605.When Trust IV was transferred to Bremen Bank, just before the acquisition of
Allegiant Bank by NCB, evidence of insurance in April 2004 for Lincolngues listed the face
value of the policies at $131 million. Ex. P-101D, pg. 1541; BI. I, 174:14-17 Allegiant
Bank assigned all its interests in Trust IV life insurance policiesémBn Bank on May 20,
2004. Ex. P-2118, pg. 31. On April 30, 2004legiant Bank transferred assets in Trust | to
Bremen Bank. BVol. II, 179:20-25.

606. Allegiant had a right to resign as trustee, under the terms of the Trust Agteaime
any time, on thirty days’ written notice to Seller, who had the right to appointassac. Ex. P-
168. Mr. Morisse understood, each successor trustee, under Section 4.5rasthfgreement
shall succeed to the title to trust vested in its predecessor by accepting, ig, sitin
appointment as successor trustee and filing acceptatit&eller. BT Vol. V, 100:4-7. He
believes he complied with this provision when Allegiant Bank resigned. BT Vol. V, 100:8-10.
When Mr. Morisse transitioned theusts to Bremen Bank, there was a single document of
resignation, appointment of successor and acceptance of successor. BT Vol. V, 100:19-23. Mr
Morisse prepared the document. BT Vol. V, 101:15-17.

607.The resignation of Allegiant Bank as trustee became effective May 14, 2004. BT
Vol. XX, 140:17-19. The notice of resignation was signed by HerbeNldvisse, Vice
President and Trust Officer on that date. Ex. D-355, pg. 1. On the same date, Randy Sutton
acknowledged receipt of the notiaedRichard Markow, for Bremen Bank, accepted

appointment as successor trustee. Ex. D-355, pgs. 3-4.
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608. Allegiant failed to inform Bremen of the known problems that existed with the
Trusts and their assets, as evidenced by its failure to remove the World §esuiggeerm
policy asset from its books. Ex. P-101D, pg. 1598, Ex. P-2353, 118:12-18&€l8ifra Bremen
relied on Mr. Morisse’s misrepresentations with regard to this asset. Ex. P-2388, 79:23-80:13.

609.Mr. Morisse believed how he transitioned threids complied with his duties as a
fiduciary and under the Trust Agreement. BT Vol. XX, 142:14-17.

610.Mr. Morisse drafted a document memorializing the assets to be transfetined in
Trusts, knowing the document would go to Bremen Bank, prospective successor trudteé. BT
IV, 101:17-25. Bremen was to accept and receive his draft, together with trust records and
physical assets. Ex-#2118, pg. 31; BT Vol. IV, 102:16-19.

611.The document was dated May 18, 2004, after Allegiant Bank resigned as trustee. BT
Vol. V, 101:18-22. When he provided the assignment to Bremen Bank, Mr. Morisse thought he
was doing the right thing. BT Vol. V, 102:14-17. His goal was to comply witf thst
Agreementand provide “what we’ve described here to Bremen as successor.” BT Vol. V,
102:18-22. Mr. Morisse testified, at the time he did the assignment, he did not know the World
Senice policy had no value. BT Vol. V, 102:2%5. Mr. Morisse testified he believed it was still
in existence when it was transferred to Bremen Bank. BT Vol. XX, 143:18-20. Considiohg
the evidence adduced, in this case, about that worthless insurance policy, the Court does not
believe Mr. Morisse was being truthful when he said he beliestill gxisted or thahe
believed it was still in force

612.0n May 20, 2004, Allegiant transferred assets to Bremen Bank. Ex. P-101D, pg.
1598. The World Service group term policy was transferred to Bremen Bank on May 20, 2004,

with a notation “delivered” to Bremeid. Mr. Morisse agreed, as of May 20, 2004, Allegiant
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still represented on its trust statements the World Service group term poligdeaas had a
market value of $13.5 million. BT Vol. IV, 77:8-

613.WhenNCB began to ask, in March 2004, for verification of the existence of the
policy, Mr. Morisseattempted to locate the policy document after he was advised evidence of the
insurance could not be found in the asset vault. BT Vol. XX, 251:24-252:6. Based on the memo
from Mr. Jurmanovich, Mr. Morisse believed he caliedources he thought might be able to
furnish a copy of the policy, and based on the phone calls, he was not successful. BT Vol. XX,
252:17-25.

614.Lincoln had no record of the policy, and there was no “World SerlteMorisse
could find as a company. BT Vol. XX, 253:1-5. When he went to another company, American
Growth, and a separate insurance company, they had nothing. BT Vol. XX, 253:&dlidded
he tried to contact Lincolrelated insurance companiés. After he could find absolutely
nothing verifying it, he left the World Service term policy on the statement$1&.8 million
value. BT Vol. XX, 253:10-13.

615. Thereafter, Mr. Morisse metith Richard Markow at Bremen Bank and showed
him statements for all of the trust accounts, including the $13.5 million term policush [V
BT Vol. XX, 253:14-22. Mr. Morisse prepared, and received back in return from Brigamd
what he compared to be a quit claim deed. BT Vol. XX, 254:3-9. Mr. Morisse was asked, “you
are talking to Mr. Markow who is a friend, right?” Mr. Morisse testified, Was my friend.” BT
Vol. XX, 254:22-24.

616.When asked, knowing he could find no evidence to support the eogsbéthe
$13.5 million policy, he not only did not take it off the records, he then prepared a document that

sdd all rights to this policy, we are now giving to you, Bremen Bank, he answepdpared
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an assignment which included the policy. At tmeetj we were meeting and transferring
documents, which involved a number of trusts and dozens of assets. | don’t recall having a
specific recollection or concern with regard to the World Life policy.” BI. XX, 256:6-15.

617.Allegiant Bank’s security listindpr Trust IV dated May 19, 2004, showed what was
being transferred to Bremen Bank as successor trustee. Ex. P-2118, pg. 30. The Wiodd Ser
group term policy was listedd. Mr. Morisse agreed Allegiant was not going to take this asset
off the books of Trust IV even though, after his inquiry, no paperwork could be found to show its
continued existence. BT Vol. IV, 79:3-6. He also admitted, it was the custom andegnadkie
industry for a trustee to give a successor trustee accurate records afsdtatare being handed
over; here Allegiant, the original trustee, to Bremen Bank, the successeetrBT Vol. IV,
79:1044. Allegiant’s assignment of right, title and interest in the Trust IV life arste policies
was signed by Mr. Morisse, transfegithem to Bremen. Ex. P-2118, pg. 31. The form included
Allegiant’s transfer to Bremen Bank of the World Service group term pddicy.

618.Mr. Morisse agreed, common sense tells, a person reading the assignment would
believe there is such a thing as a Workah&e life insurance policy. BT Vol. IV, 81:22-25.

619.Mr. Morisse said he realized, even when having conversations with Bremen Bank
concerning the transfer of the Trusts, he had fiduciary duties every dayharagdets left the
Trusts. BT Vol. IV, 101:12-16. He drafted the assignment of right, title and interest
understanding the document would go to Bremen. BT Vol. 1V, 101:17-19. He said he did it to
memorialize what was being transferred and did not think about how it might be relied tipon. B
Vol. IV, 101:24-25.

620.The Court agrees it wadr. Morisse’sintention to prepare an assignmenBremen

Bankof any interesAllegiant had in any of these unique assets, including the World Service
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policy. The Court believes he knew the value of the World Servidey po Allegiant Bank

was zerpand accordinglyto Bremen Bankif wasworth zero. This was confirmed when he
testified as to the legal significance of a epldim deed: “a conveyance of a titular owner’s
right, title and interest to the property beingnsferred.” BT Vol. XX, 34:7-11. When asked if
he believed the concept of a quit claim deed had any relevance to what he was atterdpting t
when he assigned rights he had in the policy, Mr. Morisse testified, “That wiagl ihéention

of the assignmnt, to act as a transfer of any right, title or interest in the propertylzsahe
World Services life insurance policy was included with the evidence of Lificoisurance, the
debentures and any other unique assets held in the accounts.” The Court believes, beyond any
doubt, he knew the World Service policy was worthless, and in conveying AllegiarisBank
interest in that policy, he was transferring an asset of no value repngsenBremen Bank it

had a value exceeding thirteen million dollars.

621.Allegiant took no steps to remedy the known problems associated with the Trusts or
to warn the consumer or funeral home beneficiaries or its successor trusie&mdwn
problems with the Trusts. Ex. P-2381, 112:8-115:12; Ex. P-2388, 79:23-80:19; Ex. P-2391,
405:20-406:2, 407:17-408:9, 409:6-412:19.

622. Allegiant maintained fiduciary responsibilities to the beneficiaries of thet3ru
throughout the transition period in 2004 when it was moving to Bremen. Custom and practice
required Allegiant to maintain agrate and adequate records until Bremen took over as
successor trustee. Custom and practice also required Mr. Morisse and Aliegiaoiect the
interests of the Trusts’ beneficiariesver the interests of Allegiartuntil the time when the

transferof the Trusts to Bremen was completed. JSF.
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623.Janice Sackley, NCB's fiduciary risk manager and a key member of NC8’s du
diligence team, testified it was improper to pass off inaccurate trust statemeptst¢otzl
successor trustee without disclosing the known problems with the Trusts’ ass&23I5¢,
139:21-140:11.

624.Allegiant’s failure to address and notify Bremen of known problems in thésTrus
violated the applicable standard of care. BT Vol. XIll, 163:25-164:14; BT Vol. XXI, 137:20-
138:15.

V. Allegiant’s Duty of Loyalty to Beneficiaries

625. Allegiant Bank, as trustee, relied on Wulf, Bates & Murptiduciary
responsibility for investments to be in the best interests of the Trusts, even WialigBates &
Murphy was investment advisor for a Cassitypred company, Forever Enterprises, at the same
time it was investment advisor for tfieusts. BT Vol. Ill, 175:615.

626.Mr. Morisse clearly believew/ulf, Bates & Murphy could serve both Allegiant
Bank trust beneficiaries and Cassitwned companies, at the same time, and observe fiduciary
obligations to eachHe knew he Bank was relying on Wulf, Bates & Murplyneeting its
obligations to the respective accounts, even though Wulf, Bates & Murphy had an obligation to
both theTrustsand the Forever Enterprises custody account. BT Vol. lll, 177:18-24.

627.0n December 10, 1999, Allegiant Bank and Forever Enterprises entered into an
agreement with Forever Enterprises to establish a custody account in thBdpagimentEx.
P-435. The custody account was a document requiring someone in the trust department at
Allegiant Bank to oversee the account. Ex. P-435; BT Vol. Ill, 166:19-23. The delegated
fiduciary overseeing the custody account for Forever Enterprises waddvisse. BT Vol. lll,

166:24-167:2. The form allowed Forever Enterprises to designate an investment advisor. B

179



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 180 of 305 PagelD #:
95200

Vol. lll, 167:9-12; Ex. P-435. Mr. Morisse approved the form. BT Vol. lll, 167:13-14. Mr.
Morisse knew, in November 199@/ulf, Bates & Murphywas the investment advisor for
Forever Enterprises for their custody account. BT Vol. lll, 167:18-21.

628.In Paragraph 11F, the Custodian, Allegiant Bank Tegiartment, was to exercise
all reasonable efforts to execute reasonable directions received from ownereoisow
investment advisor, and owner shall indemnify and hold custodian harmless in executing an
such functions. Custodian shall not be required to execute such directions of owner or owner’s
investment advisor which, in custodian’s sole judgment, subject custodian to liability
unreasonable expense, or to prosecute or defend any action, unless indemnified by awner i
manner and amount satisfact to custodian. Ex. P-435, pgs. 3HMr. Morisse was to exercise
his sole judgment on any proposed transaction, he would have needed to understand the
transaction. BT Vol. Ill, 170:2-12. Mr. Markow signed the agreement for Allegiank and
Randy Sutton, CFO, signed for Forever Enterprises. Ex. P-435, pg. 4. Mr. Morisse kngw Rand
Sutton was CFO or some sort of an officer of NPS, and he was a senior officerah lat the
same time. BT Vol. lll, 170:23-171:7.

629.Mr. Morisse was required to obey Allagit Bank’s Fiduciary Services Policy
Manual. BT Vol. lll, 171:17-18. He knew it provide@ll fiduciary accounts shall be
administered for the exclusive benefit of the account beneficiaries. Thiateesst of the
account shall always be the primary objective.” BT Vol. Ill, 171:25-172:5; Ex. P-1761. Mr.
Morisse was aware thirusts were fiduciary accounts. BT Vol. lll, 171:6-7. If it was in the best
interest of the account to turn down the transaction because it would not inure to theobenefit

the berficiaries, Mr. Morisse stated he would have inquired into the transaction toohet¢he
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effect of proceeding and escalate it, if necessary, or take appropriate éegiending on what
was concluded. BT Vol. I, 172:25-173:7.

630.Mr. Morisse did not admister theTrustslooking for “red flags,” even though the
BanKs records showed an interrelationship between Wulf, Bates & MwptyCassityowned
companiesBT Vol. Il, 102:1-15. Mr. Morisse did know, from a banking relations memo, the
Cassitycontrolled companies included NPS and Lincoln.\B II, 102:16-20.

631.Neither Mr. Morisse, nor anyone at the Bank, objected to Wulf, Bates & Mgrphy
activities, including the massive consolidation of trust assets in Gasgityd companies. BT
Vol. Il, 195:8-11.

632.Mr. Morisse was involved in anraail exchange concerning whether the Bank
would loan money to some Cassity-owned entities. Ex. P-573. Art Weiss copied MiséVltwis
inquire of bank exposure if a loan was made to Cassity inteléslisbecame very appamt Mr.
Morisse was wellersed in the Cassity entity compldot. He believed the Forever Enterprises
relationship began with Shaun Hayes’ background with Mr. Cassity, principal own&Sofd\
Forever Enterprises was a privatelyned company that went publid. “Another relationship
in the loop [was] Dave Wulf, of Wulf, Bates & Murphy, the investment advisor for NPS and
Forever.”Id.

633.More condemning was the language, “At the outset of the NPS business coming to
Allegiant, Dave was in the loop with Shaun and others. . . Last week, Dave was fealiaf) *
the loop’ as a result of Rich’s departure and he was very hot abdgatikeénessing up an intra-
account transfer of $20,000.00 . . . Mr. Cassity and Randy Sutton, CFO of NPS, rely on Dave’s
advice ad recommendations.” Ex. $73. From at least this time to the end of his term as trust

administrator, Mr. Morisse was armed with knowledge that would have alertedaakeles
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trustee to carefully examindulf, Bates & Murphy’s money requests to proted ifiterests of
beneficiaries for which he had responsibility.

634.When asked if he knew Forever was the dominant corporation owning NPS and
Lincoln, he stated he knew they were interrelated, but forgot which might or naighave been
dominant. BT Vol. XX, 247:25-248:3.

635.1n six years, Mr. Morisse never looked to see, using a data page or contract, whether
money on deposit by the consumer was used to buy arpaitl-contract. BT Vol. XX, 234:25-
235:3. At that time, he had 50,000 individual consumers fomwhe was trust administrator.
BT Vol. XX, 235:4-7. As to his duty of impartiality to all beneficiaries, Mr. Morisse believed the
Bank owed a duty to perform its obligations underTfhest AgreementBT Vol. XX, 235:8-16.

636.Mr. Morisse added, “when you injeienpartiality, in his recollection and
understanding at the time, that would have been involved in a discretionary account, not a
nondiscretionary account; so, the performance of the trustee’s responsiboiies you know,
not be determining whether it was being impartial or not impartial to one patpotrer.” BT
Vol. XX, 235:23-236:4. This admission shows Mr. Morisse was not observing duties of loyalty
and impatrtiality owed to the Trusts’ beneficiaries.

637.Mr. Morisse admitted he recognized attaties, Chapter 436 trumped the Trust
Agreement, and if there was a conflict, he had to obey Chapter 436. BT Vol. XX, 237:14-18.

638.0n November 19, 2003, Allegiant entered in an “Agreement and Plan of Merger”
with NCB. Ex. P-726. In entering into the Mergerr@gment, Allegiant’s officers were
“represent[ing Allegiant’s] shareholders and shareholders’ best inteest$-726, pg. 10, EX.

2-100, pg. 8.
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639.Under the terms of the Merger Agreement, NCB would pay a “premium” for the
outstanding shares of Allegiant “compared to the market price before the announinctthe”
Merger Agreement. Ex.-200, pg. 8. Shaun Hayes, the President of Allegiant, testified the
merger would be “a happy day” for Allegiant’s shareholders who were goiftgsh in if the
merger goeshrough.” Ex. P-2378, 71:3-15. These shareholders included the members of
Allegiant’s trust committee who were investors in Allegi&#e supra

640.As of February 13, 2004, Allegiant’s directors and officers held 3.8 million sbares
Allegiant which represnted 21.8% of the outstanding shares of Allegiant. Ex. P-2-100, pg. 10;
BT Vol. X1V, 152:7-20. With the merger, Allegiant’s directors and officereirad $27.032
million. Ex. 2100, pg. 10.

641.In addition, Allegiant’s directors and officers held almost 473,950 stock options in
Allegiant. Ex. P2-100, pg. 23. Shaun Hayes held 109,798 stock optidn&rt Weiss held
22,500 stock optionsd. These stock options would convert to NCB stock options and become
more valuable as a result of the merger. BT Vol. VII, 32:18-23.

642.Mr. Morisse claims he did nothing improper in the transition, because of economic
motives. BT Vol. XX, 145:1-4. No one at Allegiant Bank told him to lie to Bremen Bank. BT
Vol. XX, 145:7-9.

643.Mr. Morisse signed a Salaried Employee Review Forreruary 10, 2004, after
he learned about NCB'’s interest in acquiring Allegiant. Ex. D-323. Mr. Morisse Wiy
immediate interest is for the retention by National City as a member of thepaogtr St. Louis
area wealth management team. If retaimeygl goal is to become proficient, as soon as possible,
in learning, understanding and applying new fiduciary administration pofinggractices and

National City’s trust operating system and to contribute to the retention of histiegtant
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fiduciary accounts and the development of new fiduciary accouiattslii Mr. Morisse’s mind,
when he was transitioning to Bremen, he was doing nothing improper with the goapiigke
his job. BT Vol. XX, 146:21-24.

644.Mr. Morisse wrotehis participation with memberof Allegiant’s senior staff and
administration of Allegiant’s fiduciary accounts had been personallyysatiseind the team
approach developed and implemented by the trust company’s officers overttbeypdes of
years had been productive for the Bank. Ex. D-323. He wrote while needs and opportunities
continued to exist, the quality and commitment of trust company staff had improvetiioom
years ago, and less staff currently serviced approximately the same rairiidheciary accounts
in a more professional manner than two years lagdie appreciated and enjoyed the respect
displayed by key trust officers to each other and he enjoyed the camaradleg€wfrent trust
company staffld.

645.Mr. Scobee wrote of Mr. Morisse, “he continues to reflesigerior skill set in this
area, reflected by a strong result in the state trust exam and goodl iatelihaHe has improved
his decisiommaking timeliness by more instinctively utilizing his knowledge and experience
verses exhaustive research. Thisingszroved department turnaround and morale. He worked
through several lonterm client issues/problems with satisfactory results for all parties.” £x. D
323, pg. 2. Mr. Morisse agreed with this statement. BT Vol. XX, 148:8-9. Mr. Scobee wrote Mr.
Morisse’swork ethic quality was unparalleled. Ex. D-323, pg. 3. His manager ranking was 4+,
for which, he said, he worked hard. BT Vol. XX, 148:14-17.

646.Mr. Morisse said he was not making a lot of money at Allegiant Bank. BT Vol. XX,
144:10-11. He explained options to purchase Allegiant stock were awarded in 2000 or 2001. BT

Vol. XX, 144:12-15. After the merger with NCB, he received around $30,000.00. BT Vol. XX,
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144:16-20. Before the NCB acquisition, his salary was $50,000.00 to $55,000.00. BT Vol. XX,
144:21-25.

647.Under the Merger Agreement, NCB could terminate the mergeitef, alia (i) there
was a material change in Allegiant’s financial condition; or (ii) Allegiangsegentation its
business, including the trust department, as being conducted in accorddmnapplicable laws,
ordinances, or regulations, was false. Ex. P-726 88 4.11, 4.13, 7.3, 8.1(e).

648.1f NCB terminated the merger, Allegiant was required to reimburse NCB “for
reasonable expenses incurred in connection with [the Merger Agreement] amashsaetion
contemplated” in the Merger Agreement. Ex. P-726 8§ 8.10(b). Those expenses are metsred t
“National City Out of Pocket Expensesd.

649. Defendantsdentified the NCB out of pocket expenses as: (i) Retention and
Severance $2,891,983; (ii) Other mployee Related $1,888,316; (iii) Contract Labor &
Consultants - $7,296,004; (iv) Contract Buyouts - $1,062,793; (v) Conversion, Travel & Other -
$7,324,854; (vi) Investment Banker Fees and Le§8l476,424. Ex. P-2380, 97:21-98:14; Ex.
P-5000. These categories equal approximately $20,443,950.00 in expenses. Ex. P-5000.

650. The Merger Agreement also included various “no shop” provisions that make it
more difficult for Allegiant to sell its business to a party other than NCB. #1002 pg. 18.

These “no sbp” provisions included a “Breakup fee” that required Allegiant to pay up to $25
million to NCB if Allegiant merged with another bank within two years of the termimatiahe
Merger Agreement. Ex.-iP26 § 8.10(b).

651.NCB’s SEC filings explained these “no shop” provisions “might discourage a third

party that might have an interest in acquiring all or a significant part of Aflefy@m

considering or proposing that acquisition even if it were prepared to pay considern#t a
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higher per share market prittean the current proposed merger consideration, and the
termination fee might result in a potential competing acquirer proposing to pagadhare
price to acquire Allegiant than it might otherwise have proposed to pay.” Ex. 2-100, pg. 19.

652.As describedupra prior to its merger with NCB and the transfer of the Trusts to
Bremen, Allegiant knew of significant material problems in the Trusts imgudi) the lack of
support for the $13.5 million World Service life insurance policy; (2) Trust IV’eweh
obligations which it had no ability to meet; (3) policy loans being taken againstutisT
Lincoln policies; and (4) NCB had identified the Trusts as an “extremely figyciary risk.
Allegiant did nothing to address these problems or inform Bremen of the problems.

653.1n 2003, Allegiant’s annual net income was $22.8 million and at the time of the
merger, its capitalization was just under $200 million. BT Vol. XI, 94:20-21; BT Vol. XIV,
170:19-24. Given those financials, the testimony from NCB’s head of wealth managéatesht
an undisclosed liability as low as $10 million “would be major.” Ex. P-2375, 72:7-73:14.
Further, a material undisclosed liability would cause NCB to evaluate whethdjust the
offered price or walk away from the dela. at 77:320; BT Vol. XI, 86:4-13. This is, obviously,
less than the $13.5 million World Service group term policy not disclosed to Bremen.

W. Bank Audits and Examinations

654. After a time administering the Trusts, there was a bank examination of Allegiant in
January 1999. BT Vol. V, 146:24-147:3. It was Mr. Morisse’s first personal experieitrca wit
bank examination. BT Vol. V, 147:4-6. The examination was conducted by the Missouri
Department of Finance. BT Vol. V, 147:9-22. Prior to the imaek inbank examination, the
Bank receied a questionnaire, which members of the trust department were required to

completeld. A computer printout, with a vast amount of information, was prepared which
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included all the fiduciary accounts on the Bank’s bottksUpon arrival, examiners met it
bank staff to outline their plans for the examinatidnThe examiners asked questions and
covered general information, then identified specific accounts to be audited.

655. The examination resulted in a report dated February 11, 1999. Ex. 215 Mr.
Morisse received a copy of the report upon its arrival at the Bank. BT Vol. V, 157:24-158:1. Mr
Morisse read it carefully and Mr. Markow asked him to prepare a responsest@athaation.

BT Vol. V, 158:2-4, 19-21.

656.The Report stated the examinatimegan January 4, 1999, and ended January 22,
1999. Ex. D-15, pgs. 1, 17. The report indicated the examiners spent a total of 192 hours inside
the Bank and 54 hours outside the Bank, for a total time of about 240 hours. Ex. D-15, pg. 17.

657.Mr. Morisse, Mr. Markow, Mary Schmidt, another vice-president, and Pam
Buchanan, another administrator, attended the exit meeting on January, 22, 1999. Ex. D-15, pg.
4. For the Division of Finance, Mr. Rialti and Mr. Francis attended. Ex. D-15, pxadniners
reported “maagement agreed with the aforementioned recommendatiomscacated
corrective actios would be taken.” Ex. D-15, pg. 4.

658.Mr. Morisse believed the Division of Finance did a full-scope examination of the
trust department. BT Vol. V, 161:9-10. This included a review of the board of directorsisind tr
committee minutes, department policies and procedures, operations and internal, curtitsls
individual account reviews, and Y2K readiness. Ex. D-15, pgs. 22, 23.

659.The report discussed Allegiant’s fiduciary services policy. Ex. D-15, pg. 3. The
report stated policies and procedures were discussed with examiners. Ex. D-18neyo#iMr.
Morisse’s tasks, after the report, was to review policies and procedures aach@npthe

examiner’'s recommendationsTB/ol. V, 162:1648. The accounting firm selected for external
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audits of Allegiant Bank was Cummings Oberkfell, and audits of the trust commhogalir.

BT Vol. V, 163:5-14. However, the report also stated, “Trust department policy rethatean
extenal audit shall occur at least once each year and must be concluded not morestiran fift
months after the conclusion of the prior audit. Ex. D-15, pg. 3. As of the examination,ino aud
has been performed. Ex. D-15, pg. 3.

660. Even though policies required the board of the Bank establish a trust committee, Mr.
Morisse confirmed that had not been established at the time of the examinatioal. BT V
163:17-25. He said it did not make sense to have a separate trust audit committees so it wa
placed with the Bak’s audit committee. BT Vol. V, 164:1-6. The report stated an individual
account review was done on a sample basis. BT Vol. V, 164.7-9; Ex. D-15 T &port

stated the review of Trust IV “revealed several administrative exceptiahsdimy an apparent

violation of Section 436.031.2 RSMo and Section 436.045 RSMo. Management should perform

a complete review of the preneed trust accounts to determine proper complifinak stdtte

laws and the governing instruments, and to ensure adequate supporting documentation for

investment and account administration is obtaineér. D-15, pg. 4 (emphasis added). Mr.

Morisse testified he did as suggested by the report. BT Vol. V, 1@4t2Glearly, that is false.
661.The statements also described transactionsdipection of the investment advisor.”
BT Vol. V, 150:24-151:1. On January 22, 1999, about five months after Mr. Morisse began
administering Trust IV, the examiners met with the trust staff to be intervievdeid aeview the
results of the examination. Ex. P-378; BT Vol. V, 151:10-12, 21-24. The first agenda item was
the Tentative Examination Rating. Ex3/P8. On a scale of five, the Bank received a two, one
being the highest rating. The composite rating was reported with favoralbheersi Ex. D-15

BT Vol. V, 152:6-10.
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662.The Uniform Interagency Trust Rating System described a score of two as:
“Administration of fiduciary activities is fundamentally sound. Generally,aromonent rating
should be more severe than a 3, only moderate weaknesses are piceseateell within
management’s capabilities and willingness to correct. Fiduciary aesivdte conducted in
substantial compliance with laws and regulations. Overall risk managenaetices are
satisfactory relative to the institution size, complexatyd risk profile. There are no material
supervisory concerns and, as a result, the supervisory response is informal aadd’ [Ewit D-
13, pgs. 2, 3.

663.Mr. Morisse was pleased with the “2” rating. BT Vol. V, 153:6-7. The next item
from the exit interviewwvas to consider policies and procedures. Ex. P-378. This included:
“Revised FDIC statement of Principles of Trust Department Management,’éRevid update
the fiduciary policies and procedures,” “Missouri Prudent Investor Act™@&ther policy
manual equirements.” Ex. P-378. Mr. Morisse was put in charge of addressing the examiners’
recommendations. BT Vol. V, 154:6-11. There was a discussion of the NPS accounts. BT Vol.
V, 154:20-21.

664.Mr. Morisse testified, any issues raised by the examiners, congeheitirust audit,
dealt primarily with documentation related to memorialization of certain matters daih ce
items in connection with the administration of accounts. BT Vol. V, 155:5-8. According to Mr.
Morisse, the examiners, in particular, understood and believed Wulf, Bates & Maglneen
appointed investment advisor, but the corporate resolution and actual designation had not been
passed along to Allegiant, and it was not in their files. BT Vol. V, 155:10-15. In the, réygort
examiners observetie receipts for payment of funeral services were not routinely included in

the monthly packets the Bank had been receiving. BT Vol. V, 155:16-21. The examinets wishe
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to see memorialization, in written form, of how direction was being receivedWalf) Bates &

Murphy.ld. Mr. Morisse testified, “after going through, in detail, the procedure witlect$p

the administration of, | believe it was NPS Trust |1V, they were concenatdhie Bank didn’t

hold physical policies, but received verification of thsurance in Allegiant’s name and as

beneficiary might create some question about whether the Bank was maintaintiod @f the

policies.” BT Vol. V, 155:23-156:4emphasis addéd
665.That is not an accurate statement of what appears in writing in threnexa’ report.

Actually, the report saidSection 436.031.2 RSMo. Statés part, that title to all investment

assets shall remain in the trustee and be kept by the trustee to be liguidated umbofdueie

advisor of the seller.Ex. D-15, pd. 5. “In no case shall control of said assets be divested from

the trustee.ld. “Approximately $56,935M in Lincoln Memorial Life Insurance Company

policies, which are assets of the NPS-Rezd Trust IV, are held by National Prearranged

Services, Inc. This appedrsviolation of the aforementioned Section, as the insurance policies

must be kept by and in control of the trustde.”(emphasis added)r. Morisse believed this

“referred to the procedure that | described previously with regard to the holding & the li
insurance, and control and ownership of the life insurance since individual policeeaatéreld
on premises at the Bank. And, there was frankly, a fair amount of discussion backlamdtifor
the examiners understanding that reliance was placed on the verificatiorgatentifoy the
insurance company that the padisiwere owned by the Bank as trustee was listed as beneficiary
in any event.” BT Vol. V, 165:23-166:10.

666. After the examination MiMorisse was asked by Mr. Markow to prepare a
memorandum, which would go to him and Sandy Friedman, financial officer at the Bank. Th

purpose of the memorandum was to prodadesponse to each item in tieport calling for a
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response from the Bank officials, after he, Mr. Markow and Ms. Schmidt met, in coojuncti
with the review of the examiners’ repox. D-124, pg. 1BT Vol. V, 181:2-17. The three met
and discussed issues the examiners identified. Sectighaf-the examiners’ report pertains
specifically to Chapter 436.031.2. In his memorandum, Mr. Morisse set forth the provisions of
thestatute in Article 1l Section 2.and 2.3. BT Vol. V, 187:18-189:18. He expka “solution”
to the examiners’aport would be entry into a custody agreement between the Bank and &lPS. H
testified he described to examiners what he described in his March 5, 1999 memoBihdum.
Vol. V, 190:6-20. He testified he included the following language in his memo, “The Missour
Division of Finance auditor believes that the absence of physical possessioh widaadual
policy by Allegiant violates the statutory provisions that ‘title to alestment assets shall
remain with the trustee and be kept by the trustee,” and that in no case shall ca#idhlskets
be diverted from the trustee.” BT Vol. V, 191:22-192:3.

667.Mr. Morisse testified he read the examiners’ report, he understood it, aguiewsel
with the examiners’ conclusions and recommendations. If these representaitvns,ahe
Court concludes, having studied the actual exhibits, and compared the language of the report
Mr. Morisse’s testimonyiMr. Morisse’s following statemenbaut getting advice from an
auditor or bank examiner is not logical or believable. The obvious conclusion would be the
auditor would not have approached Mr. Morisse with a plan to violate trust rules byting
grantor control of trust assets when barkminers just concluded, in writing, Allegiant was
violating Missouri law by allowing NPS to have custody and control of trustsass

668. The bank examinejgsstreported Allegiant Bank violatedissouri law Mr.
Morisse said he talked to a bank examiner, then an auditor, who recommended the entry of a

custody agreement with NPS, to be custodian of the individual policies, whereby tittazust
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would be a nompaid agent of Allegiant Trust Company to “keeptiaontrol the individual
policies in compliance with the auditor’s interpretation of the statutory pomasBT Vol. V,
192:4-25. On his oath, Mr. Morisse swears he had interaction with bank examiners or an auditor
who recommended he draft a custody agreement with NPS where the insurancevwpaolildes
be held and controlled by NPS. He is claiming, after the bank examination by ttoeiiliss
Division of Finance, which had already issued its report specifically fittim@ank violated
Missouri Law by not keeping and controlling the policlesnk examiners said, it was
permissible for NPS to keep the policies, a procedure that would continue to divgsille
from holding and controlling customer assets. which were already in NPS’'sgiossEhe
Courtdisbelieves Mr. Morisse.

669. After receiving the Bank examination report, Mr. Morisse, on March 5, 1999, wrote
a memorandum to fellow senior bank officials outlining the issues presented by the bank
examination for resolution. Notwithstanding, in this MarcA@®9memorandum, he specifically
recognized the above statutory language, and the examiners’ conclusion theaBank w
apparent violation thereof, he wrote to fellow bank officials stating exasimade a suggestion
in direct opposition of their officldindings. In his memorandum, Mr. Morisse included a
discussion of the investment advisor and then of control of assets. Ex. D-124\VipgMdrisse
wrote: “If the auditor’s interpretation of the relevant statutory provisieagcepted, we concur
with his recommendation to consider entering into an agagementvith NPS’ custodian of
the individual policies whereby the custodian would be a non-paid agent of Allegiant Trus
Company to ‘keep’ and ‘control’ the individual policies in compliance with the auditor’s
interpretation othestatutory provisions.” Ex. D-124, pg. 3. This part of the memorandum, on

which he intended bank executives would rely, was not included in his drafted letter toghe Chi
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Examiner of the Missouri Department of Economic Development, Division of FinBrcE-

124. Instead, his drafted lettierthe Chief Examinesaid,“The Trust Company will take

necessary action as trustee ofdleeount, to maintain control of the insurance policy asdess.”

D-126, pg. 2 (emphasis added). That is all he said about Allegiant Bank having any ether pla
related to control of assets. Ex. D-126, pgs. 1-3.

670.In the memorandum to bank officials, Mr. Morisse wrote, “All NPS and Forever
Enterprises funeral preneed trust accounts have been rehaedet has been determined that
the accounts have been administered in compliance with the governing instr(andrds the
accounts were administered by Mark Twain Bank and Mercantile Bank, the foustees for
the trust accounts) but that the provisions of the governing instruments differ in speetse
from the statutory provisions cited at page @-af the report.” Ex. E124, pg. 2 There was no
suggestion the report was attached to his letter. “T-1-a” of the Report citedotatbovis of
Missouri state laws in the administration of these accounts. Ex. D-124, pg. 2; BT Vol. V pg.
187:8-12.

671.While he did not cite all of 436.031.2 in his memorandum, Mr. Morisse cited the
portion relevant to his representations under paragraph 6(a) of his letter. BT Vol.22-187:
188:9. Mr. Morisse is a skilled drafter and an accomplished attorney. He ciwobedpsovisions
on his printed copy of Chapter 436 when Allegiant Bank was considering whether to succeed
Mercantile Bank as trustee. Language circled inadutie following: “Investment decisions
regarding the principal and undistributed income may be made by a fedegahtgred or
Missouri registered independent qualified investment advisor designated bifehe/ise
established the trust; provided thidle to all investment assets shall remain with the trustee and

be kept by the trustee to be liquidated upon request of the advisor of the seller. In nolicase sha
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control of said assets be divested from the trustee, nor shall such assetsde@ay
investment, which would be beyond the authority of a reasonably prudent trustee to invest in.
The trustee shall be relieved of all liability regarding investment decisiadg by such
gualified investment advisor.” Ex. D-5, pg.Rart of the language circled by Mr. Morisse, he
underlined in his March 4, 1999 memorandum to Sandy Friedman, “provided that title to all
investment assets shall remain with the trustee and be kept by the trustéqumatd upon
request of the advisor of the seller. In no case shall control of said assets tezl droas the
trustee, nor shall said assets be placed in any investment which would be beyond thg author
a reasonably prudent trustee to invest in.” Ex. D-124, pg. 2-3.

672.Mr. Morisse cited language from the StlAgreement, in his letter to Ms. Friedman.
Ex. D-124, pg. 3. The governing Trust Agreement provided here, in part, in pertinent provisions:
“Article 1l, Section 2.2: The Trustee shall have the exclusive management anal obthe
Trust and its funds . . Id.

673.As noted above, the State of Missouri Division of Finance bank examiners could not
have been clearer in their conclusions. Allegiant Bank was in violation of the law bwirgg ha
trust investments under its control. There is no question Mr. Morisse knew the Bank h&ad a law
obligation to keep the insurance policies. Mr. Morisse wrote the memorandum to Mmdrie
a senior financial officer at the Bank, to provide to her an analysis of Chapteitd36ev
expectation she would talk to “Senior management and the Bank board, itself” about the issue
raised in the memorandum. BT Vol. V, 188:10-21. He believed, through this memorandum, he
discussed Chapter 436, its application, and its meaning with appropriate senior ptoplthevi

Bank. BT Vol. V, 188:22-25. He did not inform those people the trust administration had
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violated two Missouri statutes, according to the bank examiners, even though herkspanse
to a bank examination report was a big deal. BT Vol. V, 189:19-20.

674.When he wrote the Friedman memorandum, he expected her to communicate the
contents of the memo to other senior financial officers including, Shaun Hayesestuept of
the Bank. BT Vol. V, 189:23-190:1. On March 17, 1999, Mr. Morthsdteda letterin response
to the Missouri Division of Finance for signature of Shaun Hayes. Ex. P-2249; BT Vol. V,
195:24-25Twelve days after his memorandum to senior bank offidialsis letterto Mr.
LawrenceClos, Chief Examiner, Missouri Division of Finandéy,. Morisse statedNPS Pre

Need Financial Accountd he review of this account disclosed apparent violations of Sections

436.031.2 and 436.045 of the Missouri Revised Statures. Section 436.031.2 provides that when

an investment advisor has been designitgubrform investment management of trust assets as

in the case of the trust in question, title to all investment assets shall remain with tleesindste

be kept by the trustee. In no case shall control ofassdts be divested from the trustee. Certain

assets of the trust in question, life insurance policies approximately $56.9 midliphysically

held by the GrantoiThe Trust Company will take necessary action so that as trustee of the

account it will maintain “control” of the insurance policy @sga question. . .Ex. D-124

(emphasis added).

675.Mr. Morisse said nothing in this letter to the Chief Bank Examiner about an
auditor’'s recommendation to allow NPS, grantor, to “keep” and “control” trusisagse P-
2249. Only Mr. Morisse knows why, from the beginning of his service as trust admanidteat
had an aversion to Allegiant holding and keeping trust assets, the insurance.pilitie
March 15, 1999 meeting, the Trust Committee discussed the trust company’s respoase to t

Division of Finance examiner’s report. Ex.-689, pg. 4. Mr. Morisse provided copies of the
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responses to the Bank’s examination to the Committee. Ex. D-689, pg. 4; BT Vol. XX, 9:24-
10:1. Mr. Morisse got approval for his responses to the bank examiners from the Cepandte
Mr. Hayes signed off on his response. BT Vol. XX, 10:2-6.

676.Mr. Morisse participated in a formal response to the bank examiners report, and a
rough copy was prepared before the final draft. Ex. P-2249; BT Vol. V, 194:23-25. Hel drafte
the final letter gined by Shaun Hayes. BT Vol. V, 196:8-10. The letter explained the Bank
would make changes to the policy manual, which they did do several months later. Ex. D-126,
pg. 1; BT Vol. V, 197:5-13. The letter confirmed there were plans for internal audits, not
“External Audits” called for in the examiners’ report. Ex1P6, pg. 2.

677.Mr. Morisse’s solution was the policy manual would be amended to reflect external
trust audits would be the responsibility of the Bank’s audit committee. BT Vol. V249B8:1;
Ex. D-126, pg. 2. As to the issue of FDIC changes, Mr. Morisse testified the Bank adopted the
principals at the February 18, 1999 board meeting. BT Vol. V, 198:2-6; Ex. D-126, pg. 2.

678.To address the issue of getting receipts before paying for funeralsldvisse
stated, in his drafted letter, in the future the trust company would obtain receipayrfioents
made for funerals. Ex. D-124, pg. 2. He also said documentation would be improved for
direction from the investment advisor and for income distributilohs.

679.Mr. Morisse knew when he drafted a letter to be sent to Chief Examiner Clos,
contrary to his representations to the examiner, he had no intention of taking control of the
policies, but to the contrarfie already had taken actitmarrange for NPStkeep and control
the policies, violating basic rules of separation of trust law responsibilities.

680.What is clear, beyond any doubt, is, at this time, Mr. Morisse knew the trust

department was in violation of state law, and at thiky¢@ne in the administration of the
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preneed trusts, he had been provided a road map, with clear instructions on actions he could
easily have taken. He chose to refuse to take control of the life insurance plbliedsad asked
Lincoln or NPS to examine just one policy, he would have discovered there were no customar
folded policies, only pieces of paper representing the policies. He would have sedmdf h
consecutive samples of policiesost of the policies were not whdié fully paid-up polides,
but were multipay policies requiring premium payments up to twenty y&shether at the
direction of others or because of his determination to avoid taking custody of the iesuranc
policies, he forged ahead with his plans to allow NPS to keep tiogepocontrary to his
representations to the Chief Bank Examiner for the Missouri Division of Finance.

681.The second violation of Missouri law the bank examiners found was to Chapter
436.045 which pertained to payment distributions to seller. Ex. D-1843@g The bank
examiners found in their report, “The apparent violation exists in that paymeriisiag
rendered to the seller without obtaining the required provider’s receipt.” Ex. D-15, pg. 5. M
Morisse’s solution was to get a copy of provider’s receipt with the affidawitshed to
Allegiant. BT Vol. V, 194:10-13. Under the section titled “PAYMENT DISTRIBUNOO
SELLER,” the report stated: “Section 436.045 RSMo states, within thirty deysagbrovider
and a witness shall certify in writing the seller that the provider has provided the final
disposition of the dead body, and funeral services, facilities, and merchandisieedeiscthe
contract, or has provided alternative funeral benefits for the beneficiayamirto special
arrangemets made with the purchaser, the seller shall pay to the provider a net amount equal to
all payments required to be made pursuant to the written agreement betwedarthad¢he
provider or all payments made under the contract. Upon delivery to the trustee of therfgovid

receipt for such payment, the trustee shall distribute to seller form the trarsioamt equal to all
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deposits made into the trust for the contract.” Ex. D-15, pg. 5. An apparent violati@u exist
that payments were being rendetedhe seller without obtaining the required provider’s
receipts.

682.“Management indicated the exceptions were an oversight and agreed to take
appropriate corrective actions.” Ex. D-15, pg. 5. For this apparent violation of the Skéitut
Morisse took corrective action by requiring NPS to provide cancelled checkbftorexal
services provided. BT Vol. V, 167:8-16.

683.Mr. Morisse testified examiners identified no liabilities the Bank might have,
associated with Trust IV. BT Vol. V, 168B-He said their anments were for informational
purposesld.

684.Bank examiners valued the assets in Trust IV, on the date Allegiant Bankebecam
trustee, at over $58 million, based on the face value of the life insurance. Ex. D-15, pg. 9. Bank
examiners concluded, “Since Septber 23, 1998, approximately $47M has been distributed
from income cash tthe Seller.” Ex. D15, pg. 9. According to Mr. Morisse, wire transfer forms
were available to examiners, they discussed the distributions to Sellentitbtyaf the process
wasreviewed including funds to be wired out at the direction of Wulf, Bates & Murphy, the
receipt of funds and the faxes related to deposits in the account, reliance on the paukidty
the insurance verification, the list of insurance policies valuéatatvalue, the affidavit for Mr.
Sutton, with respect to deaths and cancellations, as well as death certifichtest awet income
distributions were being paid monthly to NPS. BT Vol. V, 169:24-170:24.

685. The examiners specifically discussed with Mr. Mse, and reported on the Trust
Agreement provision regarding the independent investment advisor. BT Vol. V, 171:2-6; Ex. D-

15, pg. 10. The trust provision the examiners quoted related to the appointment of an outside
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investment advisor if trust assets ead $250,000.00, so long as the requirements of Missouri
law were met. Ex. E15, pg. 10. Mr. Morisse stated the examiners never suggested principal and
interest in Trust IV did not exceed $250,000.00. BT Vol. V, 172:5-8. The examiners reported
Wulf, Bates& Murphy was appointed by Seller as investment advisor; however, no written
documentation had been obtained by Allegiant to evidence such appointment. Ex. D-15, pg. 10.
Conversely, acceptance by the advisor, as proved by a written investmeot agveement or
contract with seller, had also not been obtained. Ex. D-15, pg. 10. The examiners identified no
issues with the actual underlying transfers. Ex. D-15, pg. 10; BT Vol. V, 173:2-6.

686.The next issue raised by examiners pertained to investment directionsdusiivgd
and taken from Wulf, Bates & Murphy. Ex. D-15, pg. Iitvestment directions were being
obtained, but the concern was the retention of information that proved or corroborated who could
authorize or make the investment decisions on the account. Ex. D-15, pg. 10. They looked at the
investments and Mr. Morisse believed they had some concern but nothing was expressed
regarding unique assets, the evidence of life insurance, or the debentures. BT VoI1%; 173:
174:3. After receiving the report stating examiners had concern about reterdassets and
information as to whom could authorize or make investment decisions on the account, Mr.
Morrise, in his drafting of a custody agreement to allow NPS to keep the pdisiesnade it
easier for mongto be taken from the Trusts, with no verification money taken was for an
investment.

687.The examiners looked at some investments that appeared to be speculative,
including CAIl Wireless and a Boston Chicken company convertible bond. Ex. D-15, pg. 10. The
examiners continued to put Mr. Morisse and Allegiant Bank on notice of the requirements of

Chapter 436, quoting from Section 436.031.2, “In no case shall said assets be placed in any
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investment which would be beyond the authority of a reasonably prudent trustee to invest in.”
Ex. D-15, pg. 10. Mr. Morisse said no examiner reported to him life insurance policies were
speculative or could have investment quality concerns. Ex. D-15, pg. 10; BT Vol. V, 174:15-19.
This was strong evidence Mr. Morisse should haentalerted when the investment advisor
later bought common stock at higher than market price.

688.The examiners noted in their report, “Allegiant Bank as trustee has fultimsets
discretion under the Trust Agreement.” Ex. D-15, pg. 10. As to another trust account, the
“Nadine Allen Testamentary Trust FBO Jane Eassler, Trustee UW-72, MV $3.689M,” the
examiners stated “[t]he original investment review was scheduled for June, 15, 1988, but
review form in the account files is stamped ‘rescheduls.6Bexamination date, an initial
formal investment review had not been performed as required.” Ex. D-15,.pgsifilar note
appeared in the report on page 11 concerning an investment review of ar$illido63rust for
Marion D. Brunk. Ex. D-15, pg. 11. Mr. Morisse, over and over, said he had no investment
responsibility for the Trusts, but clearly, when he had investment discretiohantroists, he
demonstrated a lack of responsibility for interests of beneficiaries, otmeNP&.

689.In the reportunder a section titled “Summary of Trust Activities,” the examiners
listed distribution of assets as of January 4, 1999. Ex. D-15, pg. 12. Miscellaneous assets we
valued at $114,959,000.00. Ex. D-15, pg. 12. Mr. Morisse explained, this amount referenced
assets primarily composed of insurance policies and NPS debentures held id fireessd
trusts and cemetery endowed care funds. BT Vol. V, 17B83R04iscellaneous assets were listed
with an asterisk, which reference identified NPS as issuing the debentur®s1kxpg. 12.

These were not categorized as speculative. BT Vol. V, 177:9-11.
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690.The next issue was, “Requirement of an External Audit.” Ex. D-124, pg. 2. Mr.
Morisse determined it did not make sense for separate audit and trust commitiees
established, but that it could all be handled by the Bank’s audit committee. BT Vol. V, 182:23-
183:2. Next on the list was, “Establish a Trust Audit Committee.” Ex. D-124, gde2
examiners had found a trust audit committee had not formally been appointed. BT Vol. V,
183:11-12. The fifth issue was, “Adoption of updated FDIC Statement of Principles of Trust
Department Management.” Ex-124, pg. 2. Mr. Morisse testified the memo was intended to
provide both context and background to Ms. Friedman, as well as specific discussion of the
examiners’ comments. BT Vol. V, 183:15-20. The September 1997 Statement of Principles had
been updated and the examiners were requesting the board adopt the updated stdt&ment. B
V, 183:21-25.

691.The Bank adopted the updated statement. BT Vol. V, 184:6-11. The FDIC required,
in paragraph 2(c) of the Statement of Principles, the trust committee should pomade f
comprehensive review of all new accounts for which the Bank has investment resipprisiil
2-90, pg. 1. Mr. Mdsse believed this was in respect to discretionary accounts where the Bank
has investment management responsibility. BT Vol. V, 184:16-185:4.

692.1n paragraph (d) of the FDIC Statement of Principles, it stated the trust committee
should provide for a reviewf @ach trust department account at least once during each calendar
year. Ex. 2-90, pg. 2. For nondiscretionary accounts, annual administrative reviewquaesire
for the Bank’s discretionary accounts, investment review and administratiegvrepplied BT
Vol. V, 186:7-14.

693.Mr. Morisse stated the examiners did not report any criticism of his trustiehemar

staff, or that they were too inexperienced. BT Vol. V, 178:3rust officers, at that time, were
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Mr. Pyzyk, Mr. Weiss, Mr. Gibson, Mr. Farrell, Mr. Guller, Mr. Markow and Mr. Magidsx.
D-15, pg. 18 While the bank examiners recorded no criticism for experience, evidence is
persuasive some were on the trust committee for marketing priorities, andhehitest
committee met monthly, evidence does show any officers probed issues related to
compliance with Chapter 436 or the Trust Agreement. Except for Mr. Morisse, MK,Pyzy
chairman of the committee, was a “pretty famous businessperson, venawth in real estate
investment and the apartment industry,” “a big-time guy.” BT Vol. V, 178:14-25. TPloetre
identified John Weiss as director/president of Brentwood Volvo; Dr. Williamdaibs Director
of St. Louis County Dental Health Services; Kevin Ferrell as directordamisof St. Louis Std
Products, Inc.; and Sidney Guller as director/president of Essex IndulsicieSx. D-15, pg. 19.
Among this list of prominent men, there is nothing to suggest any one of them broughi skil
trust management to the trust committee. Mr. Morisseeapihey participated in trust
committee meetings, asked questions, reviewed what they were asked to mkahwet
initiative to make comments and recommendations in various areas, and in his vieactiver.
BT Vol. V, 179:4-10.

694.Mr. Morisse viewed the bank examiner’s “2” rating, and the conclusion the
administration of fiduciary activities was fundamentally sound, as stron§y.dB'V, 179:17-25.
Mr. Morisse failed to recognize, on the Trust Report Checklist, the examorarisided “no” to
the line,“Are the accounting records of the department adequate?” ah@gplicabléto the
guestion, “Does the department subject adequate protection for all real and |gesoerdy

under its care?” Ex. 15, pg. 23.
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695.Mr. Morisse drafted a letter, dated Marth1999, called Allegiant Trust Company
memorandum responding to the 1999 bank examination for Mr. Markow’s signature. Ex. D-124;
BT Vol. Vv, 181:5-8.

696.The purpose in writing the document was to provide a response after Mr. Morisse,
Mr. Markow and Ms. Schmtidnet to review the examiner’s report and attempt to specifically
respond to each item requiring a response within the report. BT Vol. V, 181:12-17. Indhd se
paragraph of the response to the report, titled “Review dfitheciary Services Policy manual,”

Mr. Morisse was tasked with the responsibility to “perform a completewenf all trust policies
in the manual and to make appropriate recommendations to the Trust Committeeifior spec
policy revisions and elimination.” Ex. D-124, pds2. Mr. Morisse said he did what he was told
to do. BT Vol. V, 181:23-182:5.

697.Mr. Morisse served as secretary at the June 20, 1999, Trust Committee meeting. EXx.
D-168, pg. 1. In minutes supplied to the Division of Finance, Trust V was discussed. Ex. D-168,
pg. 8. As a nondiscretionary trust, it came up for administrative review onbrdang to
statement of principles of the trust department. Ex. D-168,;#x.82-90.

698. At the trust committee meeting on September 18, 2000, Mr. Morisse told the
Committee only admintgative review of Trusts, lll, andIlV was required, because Allegiant, as
trustee for NPS, was relieved of investment responsibility, requiring no changes
recommendations. Ex. D-689, pgs. 31-BRaminers requested the minutes as specific
documentary items they reviewed during the exam. BT Vol. XX, 12:17-22.

699.Mr. Morisse said he discussed audits with the Trust Committee. BT Vol. XX, 20:24-
21:2. There was a firm that did outside independent audits for the trust departmentiigpe

on the - - you know, mthe date or time during the tenure of the Bank’s services as trustee.” BT
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Vol. XX, 21:3-7. The trust committee meeting minutes for September 13, 2001, stated
Cummings, Oberkfell & Ristau, an outside auditing firm, had conducted an audit of the trus
company'’s business and accounts. Ex. D-689, pg. 41. Mr. Morisse’s testimony the audiedhcl
asset verification and review of compliance controls is not correct. BT Vql2XXA7-21.
700.Cummings, Oberkfell & Ristau produced a report dated June 30, 2002. Ex. D-243,
pg. 1 It was a limited scope auditl. According to the September 30, 2002, letter,
accompanying the report, the firm performed the procedures agreed by th€dmdittee of
the Board of Directors and management of Allegiant Bancorp, Inc. solabstst the Company
with respect to determining the accountability of the selected elemetusings, or items of the
financial statements enumerated in the attached pages of the Allegiant Trystn$oBEx. D
243, pg. 2. The letter explained the firm was “not engaged to, and did not, perform an
examination, the objective of which would be the expression of an opinion on the specified
elements, accounts or items of the Trust Company’s financial statement® 283, pg. 2. Mr.
Morisse’s role in this audit was to answer questions posed by the auditors, pnévidetion
and access to files, and otherwise cooperate with their efforts. BT Vol. X% 122:
701.The Court presumes the exercise in presenting this testimony was thde2olurt
to believe another audit was performed and the report was favorable to Allegignt@hce
again, Mr. Morisse leads the Court away from the truth. This was an audit of 32ddkems
for audit review, and the Trusts were not included among those items. The onlystimanae
policies were mentioned was on one line, “Insurance policies $169,108,” under assetsvagher
no audit of any of the Trusts. Ex. D-243. There was no verification regarding insurameespoli
702.Mr. Morisse drafted an August 9, 1999, memoranduneam Maylack, NPS

attorney, to memorialize the Bank’s procedure in administering preneed tashee Ex. D-
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132. Mr. Morisse described the document as an accurate description of how he was
administering the insurance in 1999 and thereafter. BT Vol. V, 200:25-201:3.

703.Seven months after he wrote to the Chief Examiner at the Missouri Department of
Finance, stating the Bank would take action to maintain control of the insurancegsskty,
rather than telling Ms. Maylack delivery of the policies to the Bank would be requiretstbad
stated, in the memorandum, “2) Certification of Evidence of Insurance. The insa@npany
issuing the insurance policies which are the subject to the respective preneacctusts

certifies thatAllegiant Bankis the avner_and beneficiargf the insurance policies listed in the

attachment to the certification letter. A copy of the Certification for NPS piehesst IV dated
July 1, 1999 is attached as Exhibit B.” Ex. D-132, pg. 4 (emphasis added). As of the date of thi
memorandum, Mr. Morisse continued to allow the Bank to be in violation of Chapter 436, and of
his representation to the Chief Financial Examiner.

704.1n his memo, he addressed the issue of receipts the examiners raised. Ex. D-132, pg.
1. He mentioned distribution from the account for deaths and cancellations of cofdracts.
Throughout his testimony, Mr. Morisse referred to how former trustees acemaaighe trust, as
if that made any difference as to whether he was administering the Trustiylawfthis
memorandum he stated, “It is our understanding that this procedure has been uidz&ades
time Mark Twain Bank began serving as trustee of the trust accounts (or éwex; perhaps),
with the exception that the furnishing of copidsancelled becks by NPS with the monthly
reports and documents commenced since and as a result of the examination aft&llegia
administration of the NPS preneed trust accounts in January of thislgediris obvious Mr.
Morisse recognized changes needed to ddamfter the bank examination, and he directed Ms.

Maylack to make some changes.
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705.1n addition to Randy Sutton’s affidavit and a copy of a death certificategltzohc
checks were added into, and sent in the monthly packet when death claims wdrayaeht
out of the trust for cancellation of contracts based on letters or notes from exsstoene also
supported by Mr. Sutton’s affidavit. BT Vol. V, 204:3-10. In the packet, Mr. Morisse codtinue
to receive a certificate of evidence of insurance,l@dontinued to accept that, irrespective of
being in violation of Chapter 436, instead of keeping the trust assets. BT Vol. V, 204:22-24.

706.1n addition to the monthly packet with the certification came a computer printout of
insurance policies subject to the Trusts. BT Vol. V, 204:25-205:3. The memorandum listed the
policy for NPS to deliver to Allegiant a Reconciliation Statement and Receipt.-EZ2pg. 1.
This would include information summarizing deposits and distributions for each applicabl
preneedrust account for the immediately preceding month. BT Vol. V, 203:84e attached a
copy of the form to the memorandum to Ms. Maylack. BT Vol. V, 205:14-17. The one attached
to the letter, as Exhibit A, was signed by Pat Buchanan. Ex. D-132, pg. 3.

707.The nemo also listed the policy for certification of evidence of insurance. Ex. D-
132, pg. 4. Each month, in the packet, was a certification from the insurance company that
Allegiant Bank, as trustee of Trust IV, in this instance, was owner and bhanebt€dl life
insurance policies for which evidence was included in the packet. BT Vol. V, 206:6-10. An
example, Exhibit B, was attached which was a letter dated July 1, 1999, from Lingoéd by
Gloria Robles. Ex. D-132, pg. 4. Mr. Morisse believed section 4.2 of the Trust Agreement
authorized him to rely on this certification. BT Vol. V, 206:19-21. He did not say which
paragraph of the Trust Agreement would allow him to substitute a statement, ongeddrom
the company submitting paper documents representing typed entries of insuramnes, path

actual possession of the insurance policies, which the statute required him taljyhisep
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under Chapter 436.031.2. He did not say he believed this complied with this section of the
statute, which trumpthe Trust Agreement. What he called a computer-oumtor computer
run, contained information including the account number, policy number, insured names, and
face amount of the policy. BT Vol. V, 206:25-207:4. This was included in the memorandum as
Exhibits C-1 and C-2. Ex. D-132, pg. 5-6. The computer print-out Mr. Morisse received included
a list of the names of all the beneficiaries of new insurance for that montbl|l @s & list of
names for existing policies in force as of that date. BT Vol. V, 20Z41(He received these
listings every month. BT Vol. V, 207:188. The Bank maintained these documents after receipt
from NPS. BT Vol. V, 207:19-21. The Bank did not have the policies, and totally reli&$n
to inform it of what assets it owned.

708.Exhibit D to the memorandum was the sworn affidavit of Randy Sutton, which also
appeared in the monthly packek. D-132, pg. 7. In the affidavit, Mr. Sutton swore, the funeral
agreements listed and attached had matured, as a result of the death offitiaryesre
cancellation by the owneld. Mr. Morisse stated the word “beneficiary,” in this instance, related
back to the definitions in the Trust Agreement. BT Vol. V, 211:6-9. The word “beneficiary,”
paragraph 1.5 of Article | of the Trust Agreement “is the person designatedingwly the
owner of a funeral agreement as the person who is to be the subject of the dispositida and is
receive the funeral and/or burial services therein described, or if no such pefesigiated
then the owner threof.” Ex. R168 Either until theNCB due diligence to determine if Allegiant
would merge with NCB, or when this litigation began, Mr. Morisse believed NP$hwas
beneficiary, although he also stated several times, Allegiant Bank wascizgeMr. Morisse
should have known before he took over as administrator, having said he read the Trust

Agreement and Chapter 436, the person getting the funeral or the owner of the,coatane
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of the beneficiaries, to which he owed a higher duty than he owed to the Bank. Not until his
testimony, in court, or possibly in his deposition, did he declare in writing, “theibiengis the
person who is the owner of the preneed contract, the person entitled to the funera.s&hie
clearly demonstrates, all dag his term as trust administrator, Mr. Morisse’s loyalty as a
fiduciary was not to submit to NPS, but to protect the other beneficiariess asbéth he
clearly did not do.

709.1n the third paragraph of the monthly affidavit, Randy Sutton swore, “Attached
heretoare copies of the death certificates of the said beneficiaries or cancellatcen’riot. D-
132, pg. 7. Mr. Sutton further swore, “affiant states that the withdrawals fronateustie and
correct as of the date of deaths or cancellation and as reflected ljtaeictd summary of
withdrawal.” Id.

710.Included in the memorandum was Exhibit E-1, which identified a list of “Lincoln
Deceased Policies.” Ex.-D32, pg. 8. BT Vol. V, 212:19-24. On Exhibit E-1, Ruth Bere was
listed as having died with a policy amount of $6,275.00. Ex. D-132,. igalgo listed a date the
check was sent and a check numhberThis list also included the decedent’s name, a policy
number, a client number and a funeral home nunitéeFor Ms. Bere, the date NPS sent the
check was in July 1999d. Mr. Morisse said he would get such a record every month for every
person who died. BT Vol. V, 214:5-8. He had a sworn affidavit stating information on Exhibit E-
1 was truthful. BT Vol. V, 214:9-12. For Ms. Bere, he also got ehdestificate, which was
included as Exhibit E-2. Ex. D-132, pg. 9.

711.Mr. Morisse testified he kept records of death certificates, and accumulated
hundreds of them over the years. BT Vol. V, 215:2-7. The back-up for Mr. Sutton’s affidavit was

the cancelleditecks. BT Vol. V, 215:80. He confirmed the beneficiary here was Ruth Bere.
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BT Vol. V, 215:13-15. The name of the funeral home was Betzer. BT Vol. V, 215:18-19. He also
received backip for contract cancellations. BT Vol. V, 215:20-23.

712.The memorandum alsocluded an example list of cancelled contracts as Exhibit F
1. Ex. D-132, pg. 11. Mr. Morisse circled cancelled policies as of June 30, 1999, but review
shows only one entry circled, and no date is discernabl&€he name he referenced, Minnie Lee
Fletcher is circled. Ex. 132, pg. 11. Policy number, client number, funeral home name, policy
amount, and Status (cancelled), are all listed on Exhibitié-Exhibit F-2 to the memorandum
was a handwritten letter requesting cancellation for Minnickée. Ex. D132, pg. 12.

713.The final attachment to the Maylack memorandum was a partial reference to
Chapter 436, sections 436.035, 436.041 and 436.045, relating to distributions from preneed trusts
for death of the owner of a preneed contract, cancellation of a preneed contract byecoasdm
cancellation of a preneed contract by seller. B3R, pgs. 13-15.

714.Mr. Morisse believed this was a good way to keep adequate records for ttse Trust
believed it was appropriate treatment under the statute, and in 1999, believed he wasefidry c
memorializing exactly what he was doing. BT Vol. V, 218:10-20. This memodatst the
Division of Finance bank examination, but he thinks this accurately reflectedhe/dascribed
to them.ld. He did not say in the memorandum he took action to correct the two law violations
the examiners discovered, nor did he inform Ms. Maylack he had written the Chmeinéxa
assuring the Bank would take corrective action. Notwithstanding the papef teail violations,
Mr. Morisse continued his nooredible testimony when he was asked, “Did it ever enter your
head that you weren't keeping the right records?” and he testified, “NQuét- - | really never
thought that we were not receiving and maintaining the records asnmated by the statute

and the Trust Agreement and as expected.” BT Vol. V, 218:21-25.
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715.His memorandum to Jean Maylack, dated October 22, 1999, memorialized
appointment of investment advisor, Wulf, Bates & Murphy, which was contemplatbé bgik
examinaion. BT Vol. V, 221:1-13; Ex. P-414. The proposed Custody Agreement addressing, in
Mr. Morisse’s words, the issue related custody and control of the life insurantegas
troubling to the Court. Mr. Morisse testified he was sending the attached eloisubecause,
“Well, they were in response to the bank exam.” BT Vol. V, 221:14Fh& is inconsistent with
what he told the Chief Bank Examiner he would do to control trust assets.

716.The second page of the memorandum to Jean Maylack was a draft of a corporate
resolution, for execution by NPS, with respect to appointment of Wulf, Bates & MuBghy
Vol. V, 221:25-222:8. The draft recognized Wulf, Bates & Murphy was investment advisor for
the predecessor trustee, had been acting as investment advisor for Alleginail would
continue to be investment advisor for Allegiant Bank. Ex. P-414, pg. 2; BT Vol. V, 222:4-15.

717.The third page of the memorandum was a letter from Randy Sutton confirming
appointment of Wulf, Bates & Murphy as investment advisor fostbry I, IV, and V under
Section 2.2 of the Trust Agreement. Ex. P-414, pg. 3. By writing these documents, MseMoris
stated he was not trying to do something he viewed as bad. BT Vol. V, 223:16-19.

718.Mr. Morisse testified, in drafting the Custody Agreement and corporation
resolutions for NPS, to address concerns over control of life insurance policiesghedbk
was acting consistent with his fiduciary duties, and these documents provided further
clarification and documentation of the procedure the Bank was utilizing andgrefyom with
respect to the life insurance policies. BT Vol. V, 224:11-22. The Court believes Msddori
never understood his fiduciary duties as trust administrator for the entire teras teist

administrator, particularl§o the consumers and funeral home beneficiaries. Clearly, Mr. Morisse
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knew, when he drafted the Custody Agreement, he was acting contrary to the bameesta
report, which concluded Allegiant Bank was in violation of Chapter 436.031.2. He was actin
cortrary to the response he wrote to the Chief Examiner of the Division of Financehas to t
Trusts. As noted, Mr. Morisse wrote, in his letter to the Division of Finance, “Yowwenfi this
account disclosed apparent violations of Sections 436.031.2 and 436.045 of the Missouri Revised
Statutes. Section 436.031.2 provides that when an investment advisor has been designated to
perform investment management of thrust assets, as in the case of the wastiongtitle to all
investment assets shall remaiith the trustee and be kept by the trustee. In no case shall control
of said assets be divested from the trustee. Certain assets of trust iongiifestisurance
policies approximating $56.9 million, are physically held by Grantor. The trust coraptn
take necessary action so trustee of the account will maintain ‘control’ efsgtsance policy
assets in question.” Ex. D-126, pg. 2. To take an oath to tell the truth, then testifftéek ttira
Custody Agreement consistent with his fiduciary dytrdsich provided control of the life
insurance policies would remain in custody of NPS, “to address the concerns overafaheol
life insurance,” is, in this Court’s opinion, intentional false testimony dedigmenislead the
Court.SeeBT Vol. V, 2247-24. Mr. Morisse is not a credible witness.

719.Bank examiners who returned to the Bank for future examinations started from the
1999 examination. BT Vol. V, 229:22-230:2. Mr. Morisse testified there was no criticism of the
Custody Agreement. BT Vol. V, 23B12. His conclusion was, it satisfied the concern of the
Missouri banking examiners who reviewed this issue of life insurance custodfolBV,
230:13-16.

720.Mr. Morisse said he went through the faxwire-transfer forms with the bank

examiners. BT Vol. V, 235:15-21.
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721.He said statements of the bank examiners influenced his drafting of the second
paragraph of the letter of direction which addressed distribution of assets. BV, \286:10-24.
There is no evidence this was true, except for his testinndmgh the Court does not believe.

722.Mr. Morisse believedhe draftedhe letter of directioneEx. D-17 regarding
settlement of trades in trust accouatsl it was responsive to the written text of the bank
examiners’ report and was consistent with his fiduciary duties. BT Vol. V, 240:10-2&8clhie
concludes Mr. Morisse, in this regard, acted in direct violation of his fiduciary rebpibiesi to
protect beneficiary funds of consumers and funeral providibesletter of direction, dated
November 5, 1999, allowed for all of the Trusts to distribute cash, securities, or stterfemm
any of the seven NPS trusts “in accordance with any directions receivecelgiaAtiBank by
fax, telephone or in person from a principal, officer, employee, agent, or represeitavulf,
Bates & Murphy Inc. or National Prearranged Services, Inc.” It further authorized Wat&sB
& Murphy to settle any trades in any of the Trusts and Allegiant Bank wasediracd
authorized to rely on direction by telephone, fax, or in person from a principal, officer,
employee, agent or representative of Wulf, Bates & Murphy or NPS as to thecttasht in
which to settle the trade. Ex. D-17, pgs. 1-2.

723.He believed he was creating these documents in furtherance of what he thaight wa
improving and documenting the administration of the Trusts. BT Vol. V, 2424@-@as
making it easy for the Trusts he was to protect to be raided.

724.Mr. Morisse discussed with the Trust Committee the fiduciary policy at Allegian
Bank. BT Vol. XX, 10:10-15. The meeting minutes for the trust committee on November 16,
1999, stated every item in the state exam was brought-up and discussed, and Mr. Markow

reported FDIC examiners would be at the Bank in two weeks. Ex. D-689, pg. 17. Mr. Morisse
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believed he kegthe Committee informed of his activities in administering the Trusts, and the
Committee was involved in account reviews. BT Vol. XX, 10:25-11:3. He said if the Bank was
acting in a capacity including both administrative responsibilities and invesinaeagement,

there would have been investment review in addition to administrative review. BXXol
11:4-12:13. The Trust Committee minutes for September 2000, showed three accounts for which
the Bank had both administrative and investment responsibilities had investmens ré&sxem-
689, pg. 30.

725.1n November 1999, an FDIC examination was conducted at Allegiant Bank resulting
in the filing of a report, which Mr. Morisse received and reviewed. Ex. D-139; BT Vol. V,
250:25251:4. There was a meeting with ragement about the FDIC examination attended by
Mr. Morisse. Ex. D-139, pg. 6.

726.A letter, signed by Ronald Leonard on behalf of Lawrence E. Morgan, Jr., the
Regional Director of the FDIC, and included in the FDIC report, stated FRé@iBer Moore,
“notes yaur trust department is operated in a satisfactory manner. However, youoatignt
invited to her recommendations which begin on page three and in her other comments
throughout the report.” Ex. D-139, pg. 3. The FDIC report begins with a history ofaklteg
Bank’s ratings and its current exam ratings.at pgs. 7-8The FDIC gave Allegiant a rating of
two on a scale of one to five, with one being the best. Mr. Morisse explained the g wais
for satisfactory management practices, suggesting medeemaknesses in management “[a]re
present and well within management’s ability to correct. Risk exposure is cwurate with
management’s abilities and the size and complexity of the assets médagexisory response
is limited.” Ex. D139, pg. 5. MrMorisse described the exercise as a “faibpe trust

examination.” BT Vol. V, 254.5-. Examiners looked at trust committee minutes, trust policies,
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practices and procedures, internal and external audits, and controls. ditgred at the last
exam were reviewed, there was a sampling of selected trust accounts in eacly tadegor
department serves and adherence to fiduciary laws and regulations wagsde¥g. D-139.

727.The examiners looked at the discretionary accounts and the nondiscretionary
accounts differently. BT Vol. V, 255:1-5. The nondiscretionary Trusts had accumulateel o@al
$118 million. Ex. D-139, pg. 7. FDIC examiners reported on compliance with Statement of
Principles of Trust Management, “Overall, the department is in compliancéhe@tatement of
Principlesof Trust Management.” Ex. D-139, pg. 5.

728.The Statement of Principles of Trust Management, by the FDIC, was the document
stating asset reviews of nondiscretionary accounts did not need to includeity séafgw. BT
Vol. V, 256:10-14.

729.The FDIC examiners concluded the staff of the department was knowledgetable wi
an aggregate thirtgne years of experience in this area, and each of the three department officers
was previously employed in a similar position at UMB Bank of St. Louis. Ex. D-139, pg. 9. The
three FDIC examiners were in the Bank a total of 178 hours. Ex. D-139,.ggr.1dorisse
stated he did not meet with the FDIC examiners as much as with the Missouofisi
Finance review, but he did frequently meet with them. BT Vol. V, 257:12-15.

730.As to “Asset Management,” the FDIC report stated, “approved investment policies
and retention practices are adequate.” EA3D, pg. 12. It continued to state, “Risk management
for fiduciary accounts appears prudent, and accounts do not contain derivatives or othex compl
investment products. Investment reviews are conducted annually and are elglequat

documented.” Ex. D-139, pg. 12.
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731.Mr. Morisse stated the FDIC examiners reviewed investment quality of itelchéh
the Trusts, and said he was doing nothing wrong regarding Lincoln insurance and valuing
policies at face value. BT Vol. V, 259:1-9. He noted the examiners mentioned Trust IV
continued to hold a sub-investment quality security in Boston Chicken. BT Vol. V, 259:10-12.
Hetold them he was not the person making investment decisions. BT Vol. V, 259:13-16. The
FDIC Report gave Allegiant a “2” rating for “Compliance” and concluded #rekBvas in
general compliance with governing account instruments, applicable feddrsiag laws,
regulations and regulatory policies and statements, accepted standard afyidanduct, and
applicable bank and/or holding company policies and procedures. Mr. Morissededstif
believed this was true. BT Vol. V, 260:18-19.

732. At the conclusion of the FDIC examination, Mr. Morisse was tasked with the
responsibility of reporting to the board of directors. BT Vol. V, 261:24-262:2. Again, lasheit
former bank examination, he drafted the February 2000 letter for Richard Markgmésuse.

Ex. D-730; BT Vol. V, 262:7-13.

733.He explained it was similar to the response to the Missouri Division of Finance
report. BT Vol. V, 263:7-10. He said he carefully reviewed the FDIC report. BT V@6¥:11-
13. He discussed the next external audit will include a review of the trust deparB Vol. V,
263:16-19.

734.Mr. Morisse confirmed, when he read the FDIC report of the Trusts and the trust
department generally, he felt “[t]hat it was a good mark. It was a gtind.feBT Vol. V, 264.6-

9. He “felt comfortable that the accounts were being administered approptiBiElol. V,

264:10-15.
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735.Since Mr. Morisse had been trust administrator, a little over a year, he ddualltw
scope examinations of his department that looked at investments irugtg With
approximately 380 hours of examiners being in the Bank, and of that, 350 hours in the trust
department. BT Vol. V, 265:14-266:11. At the end of 1999, he felt the trust department operated
correctly and was staffed adequately to perform its respiities and meet the needs and
expectations of all of the customers. BT Vol. V, 266:12-19.

736.Mr. Morisse testified he had resolved all issues with his management logiteel
bank examiners from Missouri. BT Vol. V, 266:24-267:4. He felt he was doiad) wes
required to the satisfaction and expectations of persons related to the accountspahtiaie
any concerns or issues with the administration of the accounts. BT Vol. V, 267:5-12.

737.1n 2001, Allegiant Bank had its second bank examination by the Missouri Division
of Finance, which issued a report. Ex. D-27; BT Vol. XX, 48491t was a fullscope, orsite
examination commencing February 20, 2001, using trust records as of January 31, 2001. Ex. D-
27, pg. 3. Board of Directors and trust committeeutaa were reviewed, as well as fiduciary
policies and procedures, operations, internal routines and controls, audits, assetmaahag
practices and documentation, account administration and documentation, conflictsesf,inter
earnings, and individual account reviews. Ex. D-27. Mr. Morisse said he participated i
examination and the exit meeting. BT Vol. XX, 44:24-45:8.

738.At the March 2001 exit meeting, Mr. Morisse, Mr. Markow, Mary Schmidt, Lisa
Hrabko, operations manager, and Mr. Rialti were present and signed the report. Ex. D427, pg
Gina Avella appeared on behalf of the Division of FinafaeThe report noted, of the exit
meeting, “Management agreed with the aforementioned recommendations ané@dnhdicat

corrective measures would be taken.” ExX2D pg. 4. The examiners looked into asset
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management in the discretionary trusts. BT Vol. XX, 45:17-46:5. In the report, thenexami
criticized the asset review process for insurance policies held in discrgtinms, suggesting a
review of the ingrance company should be performed. Ex. D-27, pg. 3. Mr. Morisse stated the
Trusts were nondiscretionary accounts, or directed accounts. BT Vol. XX, 46:24-25.
739.There was no portfolio review for the nondiscretionary accounts. BT Vol. XX,
47:10-13. The repodtated review of the insurance company for any policies held by trust
should be performed and documented. Ex. D-27, pg. 5. Assets in the Trusts were, for the most
part, life insurance policies. BT Vol. XX, 47:18-20. Mr. Morisse did not believe thiswenfie
the insurance company being performed and documented in discretionary trugthengas to
get ratings for Lincoln, because he believed it was unnecessary for namoisecyeaccounts.
BT Vol. XX, 47:21-48:8.
740.The report included a summary of trust activity. Ex. D-27, pgs. 13-14. For the prior
examination, insurance policies were categorized under “Miscellaneédubthe 2001
examination, Lincoln insurance policies went to “Other Assets,” but were naficggclisted
under “Other Assets,” inead“Other Assets” was followed by an asterisk which read, “Primarily
composed of insurance policies held in the NPS preneed funeral trusts.” Ex. D-27, pfsAfL3-
the end of the Summary of Trust Activity, there was a remark about market value, and a
reference to 57 nondiscretionary accounts valued at $178 million. Ex. D-27, pg. 13. Mr. Morisse
said this bank examination categorized the Trusts as nondiscretionary. BOX/dl9:16-18.
741.For the bank examination, Mr. Morisse completed an Officer's Questinfor the
trust department prior to the exam, which was included in the report. Ex. D-27, pgs. 18-20; BT

Vol. XX, 49:21-25.
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742.Mr. Morisse was in charge of implementing any suggestions that came bat of t
2001 examination. BT Vol. XX, 50:16-19. He prepared a May 15, 2001 memo to the Board of
Directors, after the 2001 State of Missouri Division of Finance bank exaonna#is completed.
Ex. R531. In his memo, Mr. Morisse discussed annual reviews of insurance companies. Ex. P-
531, pg. 2. He stated, “Allegnt will review the rating of all companies issuing life insurance
policies and endeavor to obtain and review financial analysis of such insurance cempanie
annually and retain a file of the information obtained and reviewddNotwithstanding this
conclusion, Mr. Morisse did not believe that applied to Lincoln policies in the Trustsjdsec
the comment was reserved for policies of companies in discretionary acd&lmsl. XX,
51:7-9.

743.Seemingly, as an excuse for remaining in violation of Chapte03B3&, Mr.
Morisse testified, during his career as a trust administrator, fewdewaed trust assets were
actually physically held in trust departments. BT Vol. XX, 51:13-16.

744.From the first day Mr. Morisse became trust administrator at Allegiant Bank, he
knew, beyond any doubt, Chapter 436.031.2 clearly stated, “title to all investmenshaiiets
remain with the trustee and be kept by the trustee . . .[and] [i]n no case shall cbs&idlassets
be divested from the trustee . . .” In the first Department of Finance Bankrextam) the
examiners found Missouri State law violations for failure to hold the NPS insuramnciegdhs
already noted, Mr. Morisse drafted a response to the Department of Finanteedfitst
examination, responding to tkall for corrective action, “The Trust Company will take
necessary action so that as trustee of account, it will maintain control of thenicespolicy

assets.” The insurance policies were, at the time, in the custody of NPS&rZamtris

218



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 219 of 305 PagelD #:
95239

representabns to the Division of Finance, when he said Allegiant Bank would take control of
the policies, they remained with NPS.

745.The examiners of the second Division of Finance examination asked for description
of the policies and procedures of investment and retention process, discussed policies and
practices regarding administration of accounts, and commented on adequamyuot a
documentation. Ex. D-27. The Trust Company was asked to supply supplemental information
concerning transfers within NPS accounts, transfers per direction of inmstdwesor Dave
Wulf and receipt of direction/authorization from the investment advidoat pg. 200n asset

management, thexaminers'report stated the Trust Department received a “3” ratthd.he

Division of Finance concluded the Bank did not have adequate documentation (including

evidence of review) to support the purchase and/or retention of investide(@sphasis

added).

746.The next, and last bank examination during Allegiant Bank’s éeasitrustee of the
Trusts, was conducted by the State of Missouri Division of Finance. Ex. D-30, pg. 5.nt bega
September 8, 2003, and concluded September 25, 2003. Ex. D-30, pg. 39. The final report to the
Board of Directors of Allegiant Bank was dated October 17, 2003. B4, Pg. 2.

747.This was described as a fgltope examination resulting in a composite rating of
“2.” Ex. D-30, pg. 5. The rating for Asset Management in prior exams on March 18, 2002, and
February, 20, 2002, was a “34. Allegiantreceived a “3” rating for this exam as well, dated
August 31, 2003. Ex. D-30, pg. 5. Examimet€harge, Don Ketchum, concluded, “Asset
management needs to be improved.” Ex. D-30, pg. 5. He stated, “No formal risk management
policy specifically designed talentify risks particular to the trust department has been

developed. Management agreed to develop such a policy.” Ex. D-30,Mgréspecifically, he
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noted, “Several topics (enumerated under No.1. Management, on the Fiduciarye&ditiviti
General pag of this report) have not been sufficiently addressed in the policies and procedures
manual.” Ex. D-30, pg. 6.

748.While the examination reported supervision by the Board of Directors and the Trust
Committee was generally effective, two deficiencies werednote direct participation by the
Trust Committee in the account portfolio review process, and no formalized trudhokgaisk
management program had been established. Ex. D-30, pg. 9. Since the Trust Committee did not
actually perform account portfolio reviews (as required by internal trustyPed. 1.01), the
committee minutes did not adequately reflect the proper participation of semagemaent in
this process. Ex. D-30 pg. 9.

749.The Examinein-Charge became more specific in his criticism, stedsgpet
management was less than satisfactory. EXODpg. 11 Notwithstanding satisfactory general
overall policies and procedures addressing asset management, the probjssticressand
procedures were not being effectively followed in practideHe wrote, “Policy No. 1.01 is a
well-written, comprehensive outline of the duties and responsibilities of the Trust Geamit
This policy clearly places the responsibility for annual, in-depth account pontésiiews on this
committee.” Ex. B30, pg. 11While complementary of the makeup of the committee, he
concluded the Trust Committee had delegated the entire review process to aalisfdrm
committee of administrators and investment officktsin effect, he noted, these officers were
approving their own worKd. The minutes of the Trust Committee did not even record a review
of the account portfolios themselvéd. This circumvention of the vital requirements of Policy
No. 1.01 resulted in inadequate documentation of the asset management prod@$4, pg.

11.
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750.This Examination treated the largest listed asset in the trust portfolio, valued at
$198,266.000.00, as “miscellaneous.” Ex. D-30, pg:‘Miscellaneous” was defined under
“Comments,” as “insurance policies, annuities, personal property, sundry asseifameous
liabilities and partnerships.” Ex. D-30, pg. 15.

751.Under conclusions and recommendations, the Exanmn@harge concluded a “3”
rating “would have been warranted in the asset management componentidiiettd lack of
senior management participation in the annual account portfolio review process:-38xpB.
40. The most profound observations about this final bank examination during Allegiant Bank’s
tenure, was preneed trusts were mentioned only one time in the lép®His was under
“Comments,” and explained “other assqtséviously included insurance policies held in
preneed funeral trusts. Ex. D-30, pg. 15.

752.NPS was mentioned one time in the examiner’s report. Ex. D-30. Question two in
the Report on page 21 asked, “Since the previous examination have any assets been sold,
transferred or assigned from any fiduciary account to any other accobint the# department?”
Id. That question was answered, “Transfers between NPS accounts per directioief outs
investment advisor.ld. There was lack of attention given to fheusts in this 2003 bank
examinationld. In the 2003 Report was this statement: “Verification of assets not performed due
to annual 100% verification performed by outside audit@s. D-30, pg. 45. Astated, the
outside auditor did not do asset verification.

753.Mr. Morisse personally participated in the 2003 bank examination by interacting
with examiners and providing information. BT Vol. XX, 112:11-16. The composite “2” raing i

the second highest rag receivable. BT Vol. XX, 113:8.

221



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 222 of 305 PagelD #:
95242

754.Mr. Morisse’s takeaway from four bank examinations during his tenure was “we”
were happy with ratings received; each examination was time consuming, cdrabstiexy and
involved a fair amount of time with the examinéB3 Vol. XX, 113:25-114:10. He believed
items needing attention were addressed and other trust department manageegisiexd with
results of the exam#d. He felt satisfied and happy about the job he had done. BT Vol. XX,
114:22-24.

755.Mr. Morisse knew the existence of regulators did not change the fiduciaeg duti
owed to consumers and funeral homes by Allegiant. BT Vol. IV, 175:25-176:3. He did not recall
specifically mentioning to regulators the six stock transactions wheresst@ck acquired by
Trust IV at prices greatly exceeding market value and he did not recall igthataes reviewed
these transactions. BT Vol. IV, 176:13-25.

756.Mr. Morisse did not alert regulators all the trust investments were in Gaswaityd
companies, because he belietleel regulators could see this. BT Vol. IV, 177:23-178:1. He did
not recall telling regulators he knew, as of 2001, not one of the Casgityed companies was
profitable on a consistent basis. BT Vol. IV, 178:7-11.

757.Mr. Morisse did not discuss, or review,tivbank examiners Allegiant’s practice of
distributing death claim money to NPS without performing any review td feeamount on
the netting form was the amount on deposit for the individuals. BT Vol. IV, 179:1-8. Mr.
Morisse said bank examiners wéaeniliar with Allegiant’s operations department having
standard instructions to wire money out of the Trusts anytime, based on any was fequ
received. BT Vol. IV, 179:93. He said they were very familiar with the process, but there was

no discussion with bank examiners about reviewing or analyzing the requests. BV, Vol.
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179:14-25. Mr. Morisse did not tell regulators, as sole trust administrator, he didieot re
monthly trust statements. BT Vol. IV, 180:23-181:2.

X. Conduct Related to NPS’s Authorization and Ratification of Breaches of Trust

758.The key NPS officers and employees, including Randy Sutton, Brent Cassity, and
Doug Cassity, as well as Mr. Wulf, were adjudicated to be engaged in fraud on b&ia8.of
Exs. D39, D-40, D41, D42.

759. Plantiffs admit NPS “loot[ed] the NPS preneed trusts.” ECF No. 916, 1 34.
Plaintiffs admit NPS’s officers defrauded funeral homes and consumegeintorcontinue
operating and growing NPS’s busindsk.{ 96. Further, NPS was the “alter ego” of the Ggssi
and Mr. Suttonld. 11 223228.

760.NPS appointed Mr. Wulf as investment advisor to the Trusts. BT Vol. XIl, 128:22;
BT Vol. Xl A, 27:7-9. NPS was aware of and authorized the wire transfers. EQ4PEX. P
2376, 98:17-99:15, 106:16-107:14, 129:6-18; BE®387, 79:3-7.

761.NPS advised Allegiant the amount deposited in trust would be determined based on
the face value of the insurance in force. BT Vol. IV, 115:8-13. NPS approved and ratified
Allegiant’s reliance on the monthly packets. Those packets were prepardShy¥kl P-2376,
128:2-9.

762.NPS and its agents directed, authorized, ratified, and/or consented to all the conduct
Plaintiffs now claim was a breach of trust. Randy Sutton and Doug Cassityizedhamd
directed the purchase of “mismatched” pokciBT Vol. VI, 58:2459:5, 88:210, 94:21-95:2,
135:13-17; Ex. P-2387, 68:21-24; ECF No. 916 11 103, 120. Ms. Hall directed Allegiant to send
money to Lincoln to pay these premiums. Ex. P-2376, 104.:6-25. NPS, acting through Randy

Sutton, authorized and directed the invalid policy loans. BT Vol. VI, 102:10-22, 106:7-15,
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111:6-22; Ex. P-2376, 132:16-22; ECF No. 916  122. Mr. Lumpkin admitted Allegiant was not
provided notice of the invalid policy loans. BT Vol. VI, 163:14-16, 164:1-7. Mr. Sutton signed
the forms purporting to authorize the loans. Ex. P-1417, pg. 21; BT Vol. VI, 156:2-18, 157:8-15.
Randy Sutton also authorized the debentures, signing each one. Ex. P-2376, 107:23-108:18,
112:12-15; Exs. B39, R340, P-453.

763.NPS purchased the World Service tdifim insurance policy in 2000 and
subsequently deposited it into Trust IV. BT Vol. VI, 122:12-21; Ex. D-19, pg. 1; Ex. D-20, pg. 2.
The stock purchases were directed by Randy Sutton and Brent Cassity. Exs. P-171P;E8, P
21, P-24; ECF No. 916 1 228.112-228.119.

Y. Allegiant’s Failure to Understand Its Duties Owed to Beneficiaries

764.The Trusts were fiduciary accounts. Allegiant’s responsibilities pursaauistom
and practice in the trust industry between 1998 and 2004 (which included controlling trisst asse
protecting the trust assets, and maintaining accurate records) apphedriasts for which
Allegiant served as trustee. JSF.

765.During its entire trusteeship, Allegiant had a continuing obligation to identify: the
trust beneficiaries, the assets in the Trusts, the value of the assets,tiba wfdhe assets, when
the bendtiaries would be entitled to trust benefits, why the Trusts were es$tadhliand how the
Trusts should be administered. JSF.

766.Allegiant had a “fundamental duty” to administer the Trusts in a prudent manner, to
act with loyalty and to be impartial when tieg with all of the beneficiaries. BT Vol. XIlII,
11:10-23. Allegiant’s obligations to control the trust assets, protect the trats, @88l maintain
accurate records relating to the trust assets and transactions amgastdignder the duty of

prudene. BT Vol. Xlll, 12:1713:14.
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767.Allegiant relied on Mr. Morisse to determine what Allegiant’s responsibilitiee we
under Chapter 436. Ex. P-2381, 67:19-25. Allegiant chose never to request assistance from its
outside counsel in reviewing and interpreting Chapter 436. Ex. P-2381, 68:1-9.

768. At the outset of its trusteeship, Allegiant decided the Missouri consumers and
funeral homes were not beneficiaries of the Trusts. Ex. P-2391, 43:3-49:22. When Mr. Morisse
made his reviewof Chapter 436, he made the decision the Missouri consumers and funeral
homes, whose money had been placed in tbet3, were not beneficiaries of theusts. BT Vol.

II, 103:1-6. Mr. Morisse administered the Trusts, for six years, with the belief dme anhlty
responsibilites he had to the consumers and funeral homes was to distribute their money to them
in the event NPS failed to pay their cancellation or death claim¥.dBTl, 104:18-23Mr.

Morisse believedif problems were found in the accounts, there was not a reporting or

accouning responsibility to th@reneedcontract owners or funeral home&d. Vol. I, 104:24-

105:21.

769. Allegiant’s decision, it would treat only NPS as a beneficiary, was cgritvdaw,
fact and industry custom. During Allegiant’s entire period as trustebgtieficiaries of the
Trusts were NPS, the Missouri funeral homes providing the services, and tamiss
consumers purchasing the preneed funeral contracts. JSF.

770.Mr. Morisse believed fiduciary duties were owed by Allegiant Bank to NPS as
grantor of the Tuists, as income beneficiagnd as remainderman. B/Dl. 11, 158:3-8 He
expressed no similar responsibility to consumers or funeral homes. As notedadbpbht
Morisse did not believe funeral homes and consumers were beneficiaries afstsBIlr Vol.

XX, 152:25-153:9.
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771.The first numbered sentence of the first section of Chapter 436, Section 436.005
clearly defined “Beneficiary” as “the individual who is to be the subject ofliggosition and
who will receive funeral services, facilities or menstise described in a preneed contract.” Mr.
Morisse testified, repeatedly, he read Chapter 436, and he made handwritten notesmndfis c
the statute, in evidence as Ex. D-5. The word “Beneficiary” on his copy waslaiittethe
same font as all othérandwritten notes on this exhibit. For six years, Mr. Morisse believed NPS
was the only beneficiar$/. This glaring mistake forms the basis for one of the breaches of his
fiduciary duties.

772.An annual administrative review for Trust IV, dated September 12, 2002, which
covered the time period since the last review in September 2001, had Mr. Morisgsd&sahthe
top as trust administrator. Ex. 2-94; BT Vol. IV, 20922-The date of the last review was
omitted without explanation. BT Vol. IV, 211&-Mr. Morisse placed a checkmark next to
“Status of beneficiaries is being met.” Ex92, pg. 2. For the purpose of performing this review,
Mr. Morisse did not consider the consumers and funeral homes to be beneficiaries, but they
would have been included in his “understanding of needs being met by [his] interaction with
Angie Hall.” BT Vol. IV, 211:23212:5.

773.Allegiant Bank always had a conflicts of interest policy, of which Mr. Bk®iwas
aware. Ex. 2126, pg. 11. The policy stated, “All fiduciary accountalshe administered for the
exclusive benefit of the account beneficiariedd.”Mr. Morisse believed he always held himself
up to that, but when asked if he viewed NPS as the only beneficiary, he answered, in the
traditional sense, NPS was the income kielagy and remainderman. BT Vol. 1V, 20651

774.Mr. Morisse interpreted thErust Agreementconcluding Seller, NPSyas entitled

to income. BT Vol. V, 85:3-9. Mr. Morisse concluded, as trust administrator, since N\PS wa

27 Although he also made reference to Allegiant as a beneficiary.
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entitled to income, principal and remainder principal, these were indicators afyidénihe
beneficiary of the trust instrument. BT Vol. V, 85:16-20. While working as trustee, btissé
concluded NPS was the trust beneficiary, althougi'thst Agreemers definition of
beneficiary @apeared to describe the consumer’s rights. BT Vol. V, 85:20-86:11.

775.Mr. Morisse did not ever review a singleeneeduneral contract during the time
Allegiant was trustee of thErusts.BT Vol. Il, 123:6-9. Mr. Morisse, not one time, ever received
an actual insurance policBT Vol. Il, 123:10-12The insurance data pagéwere never
requested until NCB did so in March 2088T Vol. Il, 123:13-21Mr. Morisse statedl don’t
recall having seen a data pdgeT Vol. I, 123:21 Allegiant “relied on the information
provided monthly to us.BT Vol. Il, 123:15.While doing due diligence before accepting the
Trusts, Allegiant asked about premium payments; however, once it was triusianknever
inquired about premium payments. B0l. Il, 123:24-124:2.

776.Mr. Morisse never read an NR8&lated insurance contract. B/DI. 1l, 74:18-23.
Furthermore, he never ran a business credit report oroN&$/ of the=orever companies. BT
Vol. Il, 74:24-75:2. He cannot recall ever reading an insurance company ratingoreport
Lincoln. BT Vol. Il, 75:3-7. He also never asked to see any financial statement of any of the
Cassityowned companies. BVol. II, 75: 8-10.

777.Mr. Morisseknew he was governed both by the trust instrument and Chapter 436.
BT Vol. Ill, 33:10-12. He knew Chapter 436 stated if th@es an investment advisor, all he or
she ould dowas direct investments. BT Vol. I, 33:13-16. When the request for money was not

for an investment, the Bank should not have honored the request. The system Mr. Morisse put in

28 A “data page” is not the insurance policy, but a document which lay®met key information abauhe policy,
including identity of the insured, identity of the owner, the policy nemntine issuance date of the policy, and the
gender and age of the policy holder. BT Vol. XV, 414206.

29 This was the period when NCB was performing due diligence effortseontiee whether it would be accepting
the preneed trusts in the merger.
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place was to follow the direction of Wulf, Bates & Murpfiyere was no system in place to see
what asset, if any, Allegiant got for an alleged investment, except fargedg the investment
advisor. BT Vol. lll, 37:6-10. There was no system to look behind the instruction of the
investment advisor. BT Vol. lll, 37:11-14.

778.Employees from Allegiant Bank only saw the netting forms for about two seconds
before signing for acceptance. &0l. I, 223:1-3. The Bnkdid not require anyone signing the
reconciliation statement pursuant to Chapter 436 to understand any of the numbers omsthe for
BT Vol. Il, 224:17-20. Individuals permitted to sign off on the reconciliation forms included Pat
Buchanan, Lisa Parks, Bethany Thomson, and Pamela Rice, none of whom had training on the
meaning of Chapter 436. Ex. P-105, pg. 9, 35, 77, 133/@TIl, 230:3232:16. Michelle Kyle
was a bank teller with authority to sign the reconciliation statement§oBTI, 232:2-7. She
had no training on the meaning of 436. Ex. P-105, pg. 100/@Tll, 232:8-9. No one in the
operations department at Allegiant Bank, was given any training in Chapter 43begndete
not in a position to opine with regard to the provisions of Chapter 436. BT Vol. I, 26:6-20.

779.Mr. Morisse believed signing the receipt was simply certifying the packet w
received. BT Vol. lll, 54:22-55:7. Thus, any bank employee could acknowledge receipt of the
packetBT Vol. lll, 55:21-24. Before signing the monthly receipt, Mr. Morisse did not consult
outside counsel in regards to what he was signing. BT Vol. 1ll, 55:8-18.

780.Mr. Morisserecognized it wahis responsibility to acquaint the trust committee with
any issues in administeringraistaccount. BTVol. 1l, 83:25-24:3.The trust committee never
voiced an understanding of what the requirements of the Bank were under Chapter ¥86. BT

I, 83:21-24.
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781.Chapter 436 provided no income distribution could be made from a trust to the seller
if, and to the extent that, the distribution would reduce the aggregate market value on the
distribution date of all property held in the preneed trust, below the salhdafposits made to
such trust. JSF; Mo. Rev. Stat. § 436.031.3. To conduct the market value test under Chapter 436
to determine if an income distribution could be made, Allegiant needed to know the aggregat
market value of all property held in the Tizisn the distribution date, as well as the sum of all
deposits made into the Trusts. JSF. Mr. Morisse did not know what was meant by thet “mark
value test.” BT Vol. IV, 123:1A3. Even though Chapter 436 required the trust assets be valued
at their market values, Allegiant substituted face value for this requiremem2391, 180:9-
16, 189:2-16.

782.Discretionary distributions were routinely discussed at Trust Committee nseeting
BT Vol. XX, 7:8-10. On April 13, 1999, the meeting minutes stated, “Morisse reported . . . a
distribution will be made tomorrow from NRf#eneedlrust IV to National Prearrged
Services, Inc. in the amount of $500,000.00, for partial distribution of capital gains feof sal
investments in Trust IV.” Ex. D-689, pg. 7. The minutes cited Mr. Morisse’s reviewayhter
436.031.3 and thérust AgreementEx. D-689, pgs. 7-8. MiMorisse claimed, at all times, he
was aware of the following statutory provision: “ . . . but no such income distribution shall be
made to the sellef, and to the extent that, the distribution would reduce the aggregate market
value on the distribution date of all property held ingreneedrust, including principal and
undistributed interest, below the sum of all deposits made to such trust pursuant tosulsecti
of this section.” BT Vol. XX, 8:8-18. It was Mr. Morisse’s understanding fatee\a all
insurance policies held in Trust IVasequal to the amount of deposit — the aggregate amount of

deposits to the trust. BT Vol. XX, 8:19-24.
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783.1t was always incumbent on Allegiant Bank to do the calculation before an income
distribution, and if there was not enough money in the trust equaling all deposits, Né?8atoul
get an income distribution. BT Vol. IV, 115:1-7. With respect to a specific consupnerised
contract, if there was a $5,000.00 face amount policy from a person whim{alil-but the
amount paid for the insurance policy was, for example, $500.00, with payments due over several
years, Allegiant still calculated the face amount as equaling the amount oit teptbs
consumer. BT Vol. IV, 115:14-19.

784. Allegiant distributed income owtf the Trusts to NPS on a routine basis when
Allegiant served as trustee. BT Vol. VIII, 189:24-190:2. It distributed approxiynatel
$2,571,731.00 as income to NPS during its tenure. BT Vol. VIII, 198:12-25.

785.When Allegiant Bank took over Trust IV from Mercantile Bank in August 1998,
AllegiantvaluedTrustIV'’s Lincoln policies at over $50 million, at face value. BT Vol. XX,
225:16-21. Mr. Morisse believed the starting point, to see if a distribution of incomestovag>
allowed, was the $50 million figure. BT Vol. XX, 226:15- Allegiant never requested an
actuary or a life insurance professional confirm the value of the policiesoB XX, 226:21-

24.

786.Net income was distributed, for example, if the Cassitys took a loan of $50,000.00
out of a trust and they repaid the $50,000.00 and interest, the minute the money was back in the
trust, it was distributed again to NPS, without any further calculation; Allegiamasisthe
insurance policies equaled all the money necessary to be in the trust. BV, Mdl617-15.

During the entirety of Allegiant’s tenure as trustee, “The distributicer® wade predicated on

the face value of the insurance policies equaling the total deposits.” BT VA1 ™17-21.
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787.As to Section 4.2(k) of th€rust Agreement, where it réa‘For any purpose
pertinent hereunder, to determine the value of any trust asset or of the trudtads e the
basis of such quotations, data and information deemed pertinent and reliable by tlee"TVuiste
Morisse, in valuing the trust, believed income distributions were always autharider the
market value test, because the aggregate value of all insurance policies sgppenreneed
contracts was equal to the aggregate value of deposits to the trust. BT Vol. XX, 9:10-15. M
Morisse beliged the trust statement from Mercantile Bank at the beginning of his tenure did the
market value test the same way. BT Vol. XX, 9:16-20. Mr. Morisse did not understand the
market value test. His recklessness in administering the Trusts caused millimtiarsfin
losses to the Trusts. He was authorizing distributions from the Trusts to NP Shwisgytegate
market value of all property held in the Trusts was reduced below the sum of altslepue to
the Trusts.

788.Under Mr. Morisse’s belief, NPS was entitled to distributions of income and
realized capital gain from the Trusts at Allegiant Bank, as shown on a mdrgtnigution of
income form dated April 12, 2001. BT Vol. XX, 72:1-8; Ex. P-101D, pg. 677. Mr. Morisse
believed these transfers out of Trust IV were appropriate. BT Vol. XX, 72:9-11réte&ed an
income distribution every month if there was net income in the income column of the aogounti
statement. BT Vol. XX, 72:23-73:1.

789.0n March 29, 2002, a distribution of principal for $100,000.00 was made to NPS.
Ex. R101D, pg. 768. It was at the direction of the investment adicofrhere was never a
calculation, in this trust, which was in the hole, to determine if it had less asseadl than

deposits for all consumers. BT Vol. IV, 120:9-13.
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790.Chapter 436’s requirement the aggregate market value of the trust assets must
exceed the sum of all deposits made into the trust before income distributioleveed aas
never met during Allegiant’s period as trustee. PNC’s actuarial exgery; fong,calculated
the Trust IV Lincoln policies as having a “negative” value every day ofyilig’s trusteeship.
BT Vol. XVIII, 75:18-22, 78:10-16. Mr. Long testified because the trust’s Lincoln psliviere
worthless, they should have been treated as ditlyadii the trust rather than an asset carrying a
market value. BT Vol. XVIII, 75:23-76:5, 78:17-22.

791.Allegiant Bank’s Code of Conduct policy was revised in March 2001. BR3Pt
stated: “You should learn and understand the various laws that are applicablerto you i
performing your duties on behalf of Allegiant.” Ex. P-523, pg. 3. Mr. Morisse agreed this
statement included Chapter 436. BT Vol. IV, 230:16-21. Section 2 of the Code of Conduct
stated: “Allegiant’s Ethics Policy specifically forbitlse following conduct: Theft, fraud,
embezzlement, misappropriation.” Ex. P-523, pg. 6.

792.Mr. Morisse believed he had to observe the Code of Conduct. BT Vol. IV, 234:8-25.
The Code of Conduct also addressed when conflicts of interest could occur. Ex. P-523, pg. 7.
Concerning handling of fiduciary responsibilities, Mr. Morisse did not believe or uadédra
$13.5 million life insurance policy was kept on the books years after it expired. BIWol.
235:23-236:7. It should have been disclosed to Bremen the asset did not exist, but Mr. Morisse
claimed “At that time, | didn’t understand or believe that it didn’t exist.” BT Vol. IV, 23638-
This is untruthful testimony by Mr. Morisse.

793.1n concluding his direct examination, Mr. Morisse testified he took very styiou
his efforts to understand the accounts received from Mercantile and to adntir@steas he

understood was appropriate under the provisions of Chapter 436ugteAgreementand
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within the guidelines of the Bank’s policies and procedures, andlatomate and cooperate
with his fellow employees and bank staff in connection with the various requireiments
administering the accounts and in doing so truthfully and honestly. BT Vol. XX, 149:17-25.
fact, Mr. Morisse was rigprepared as a trust admstrator when Allegiant accepted the trusts
from Mercantile Bankhe never attempted to learn the responsibilities he had as trust
administratorand he never sought counsel with a reputable law firm available to him at all
times.

794.Mr. Morisse acknowledged PNC agreed to provide him a defense, but PNC is not
paying him. BT Vol. XX, 150:3-6. He said, as of that day of trial, he had been deposed or gave
testimony for 102 hours. BT Vol. XX, 150:7-9.

795.The Trust Department of Allegiant Bank was clearly establisisesi marketing
enterprise. The Examiném-Charge observed profitability has been a major problem for this
trust department. For the five-year period of 1998-2002, 2001 was the only year in which the
department showed a profit. He noted it would appear the corner had been turned, and
profitability was expected to improve. Ex. D-30, pg. 10.

796.0ne issue that stands out to the Court is Mr. Morisse always believed the imtestme
advisor relieved the Bank of investment liability, which explained his behavignaming all of
the red flags which should have motivated him to investigate the investment actitigy in
nondiscretionary trusts.

797.Mr. Morisse testified the law did not require the fiduciary, Allegiant B&mkeep
individual consumer-level records of what was on deposit for each consumer. BT Vol. XX,
153:15-19His beliefthe trustee wasot required to keep individual, consuntevel records on

what was on deposit for each consumer was in violation of Missouri law. Chapter 436.031.1
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required “The Trustee shall accept all deposits made to it by seller of a preneed contract and
shall hold, administer, and distribute such deposits, in trust, as trust principal, pursbhant to t
provisions of Section 436.005 to 436.071. Section 436.031.2 provideditfe to &ll investment
assets shall remain with the trustee and be kept by the trustee to be liquidatesjupshaf the
advisor of the seller. In no case shall control of said assets be divested froustee t. .”
Chapter 436.031.5 provided, “The Trustee of a preneed trust shall maintain adequate books of
account of all transactions administered through the trust, generalir.. Morisse, as trust
administrator, refused to take custody of the Lincoln insurance policies, irvidkdion of
Chapter 436 and warnings from the Division of Finanaekbexamines, Allegiant Bank was in
violation of Missouri law for not having control of trust assets. Allegiant Bankcheshits
fiduciary duties by not keeping individual consumer level records of what was on deposit f
each consumer.

798.The terms of the Trust Agreemeprbvided for creation of “a trust for the deposit
and administration of such portion of the sums received on the terms and corinditinafter
set forth” Ex. P-168. Article 2.3 proded “The ownership of all the assets comprising the trust
shall be solely in the trustee . . .” Article IV, Trustee Powers and Dutiesoi$é2 (e) provided
the trustee was “to hold any securities or other property in the name afgteztor its nomee,
or in another form as it may deem best, with or without disclosing the trusbmslaip.” Finally,
Section 4.3 providedTrustee shall at all times maintain accurate books and records reflecting
all transactions in any way pertinent to the trut shall provide the Seller an annual statement
of account showing the conditions of the trust and all investments, receipts, disgnissand
other transactions effected by the trustee during the year covered aténeesit . . .” Allegiant

Bank violaed its fiduciary dutieset by the Trust Agreemerand Chapter 43@y not keeping
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individual consumer-level records of what was on deposit for each consumer. If Mss&lbad
the insurance policies, and intentionally or accidentally looked at ohe ofitltipay policies,
he would have learned all that was on deposit for the consumer, 81% of thedsreepolicy
with premiums due up teventyyears in the future, the policy had no cash surrender value, and
all the consumer had was a policy at faakig. Mr. Morisse would also have been alerted to
inquire how premiums on the policy would be paid in the future, and to examine records
received from NPS showing policy loans were being made and he was suppigirfgrids to
pay those policy loans.

799.There was no crogsaining to perform his job as trust administrator abhexTrusts.
BT Vol. XX, 156:1-3. No other trusidministratolooked at the wire transfer forms. BT Vol.
XX, 156:4-8. Mr. Morisse believed the only limit on acquiring an investmenifiitasas of a
type authorized in the Trust Agreement. BT Vol. XX, 156:9-11. When asked if he needed to look
to see what investment was coming back, if it was of a type mentioned, Mr. &M\ESS
untruthful when he said he did that. BT Vol. XX, 156:12-15. Mr. Morisse could only say he
looked at investments on a routine basis, saw them as assets and investments in tise aedount
understood and believed them to be as authorized by the trust instrument. BT Vol. XX, 156:18-
20. When asked, if, as a reasonably prudent trust administrator, he first needed to lodk at wha
investment came back, and is it of the type covered by the law TrueeAgreementMr.
Morisse replied he did not agree. BT Vol. XX, 157:10-Tffe evidence in this case clearly
shows Mr. Maisse did not look at what investments came back to the Trusts.

Z. Evidence Related to Damages

800. At trial, Plaintiffs presented the testimony of two loss experts: (i) Steve Braavn

forensic accountant and economist who performed a detailed forensic anabitrust
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transactions and quantified losses to the Trusts at a transactional level, Andy(iDalton, an
actuary who calculated losses to the Trusts through an actuarial diminution in v&yses amal
a calculation of trust losses from premiorerpayments.

801.Mr. Browne did not quantify trust losses based on deposits into the Trusts. Instead,
the mismatching losses were those amounts not used to purchase a policy for the individua
consumer and instead, freed up to “either satisfy a liabilita ve&newal premium or going
straight to NPS or a Cassitglated entity.” BT Vol. VIII, 111:16-21; BT Vol. XXIl, 18:17-21.

802.Mr. Browne identified all policy loan transactions where policy loans vedwent
against the Lincoln policies during Allegiant’s tresship and where the policy loan proceeds
were distributed from the Trusts under Allegiant. Mr. Browne identified $25,695,895.09 in
policy loan losses relating only to transactions where policy loans werestraxasbut of the
Trusts. BT Vol. VIII, 31:11-21, 151:22-25, 159:24-160:3.

803.Other than as noted, the Court will not be relying on Mr. Browne’s analysis to
calculate damages.

804.Andrew Dalton, Plaintiffs’ actuarial expert, quantified two categoriesssds to the
Trusts during the Allegiant era using standard actuarial methodologiegolBX, 34:19-35:18,
99:13-25. First, Mr. Dalton calculated an actuarial loss due to the decrease in tloestaalie of
the Trusts during Allegiant’s trusteeship of $47,408,222. Second, Mr. Dalton calculassd a
due to overpayment of premium in the amount of $41,266,474. BT Vol. X, 34:24-35:18.

805.Funded status is defined as trust asset value minus the present value of trust
obligations. BT Vol. X, 37:16-20. Mr. Dalton measured the difference in the funded stétes of
Trust IV, CSA, and MTW trusts at the end of Allegiant’s tenure compared to thenlvegof

Allegiant’s tenure. BT Vol. X, 36:6-18, 43:2-10. In performing this analysis, Mr. Dalted tne
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Standard Nonforfeiture Law’s proscribed formula for calculating the nhtsztasender value of
the life insurance policies. BT Vol. X, 44:14-45:6.

806.According to Mr. Dalton, the funded status of the Trusts deteriorated during
Allegiant’s trusteeship. As of May 2004, when Allegiant resigned as truke&rusts were
underfunded by over $85 million. Ex. 2-61, pg. 32. Between 1998 and May 2004, the funded
status of the Trusts worsened by $47,408,222. This $47,408,222, according to Mr. Dalton, was
the loss to the Trusts that occurred during Allegiant’s tenure due to the denrkamied status.
BT Vol. X, 96:19-97:6.

807.Mr. Dalton’s data sources included CTS, a database containing information on the
preneeccontracts. The second primary source was the Insware database, parolof, lhach
provided information on the policies he was assessing BT Vol. X, 34:3-12.

808.The seond componendf Mr. Dalton’s analysis wal®ss due to premium
overpayment of premiums to Lincoln in the amount of $41,266 Hisdnext calculation wathe
loss due to Trust | debentures of $2,749,820H#0then calculated tHess associated with the
World Service group term policy in the amount of $13,522,337.00. These last two losses he
identified as noractuarial losses. Mr. Dalton calculates total trust losses during Allegiant's
tenure at $104,946,853.00, with the actuarial component being roughiyif®n. BT Vol. X,
35:1- 37:9.

809.Mr. Dalton calculated funded status for the CSA Trust and the MTW BesEx.
2-61, pgs. 25-27 (CSA), pg. 28 (MTW); BT Vol. X, 40:24-42:i. Dalton prepared a table
showing funded status as it changed during Alletfidanure for the three trus&eeEx. 261,

pgs. 30-32; BT Vol. X42:10-23.
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810.Mr. Dalton made three actuarial assumptions to calculate trust obligatitarest
rates, contract termination rates and mortality. Interest rates are used lateptesat valueof
future trust disbursements, to allow Mr. Dalton to account for the time value of nmotiey |
calculation of a trust obligation. He used the U.S. Treasury rate at tlreulgartime he was
doing the valuation of the trust obligation. The discount rate or interest rate useatmticssh
flows should be consistent with the risk and uncertainty of the cash flow being discounted. H
believes the U.S. Treasury rate gives the closest thing to-aeeskate BT Vol. X, 71:1-72:24.
He rejected sing corporate bond ratess used by Mr. Long, because they necessarily reflect a
risk spread in those corporate bond yields. Risk spread simply means these cbrutate
discount rates reflect risk or uncertainty of a+&aring entity, such as a corgation.BT Vol.
X, 73:3-10.

811.The second actuarial assumption of Mr. Dalton relates to contract termination for
purposes of calculating the trust obligation. Consumers ofpM&&eccontracts had the option
of surrendering or cancelling their contract prior to their death, obligatingudtedrreturn the
80 percent of thejpreneedcontract amount that had been contributed to the trust. He believes
this allows him to project the timing of those contract surrenders and the teboeish flows
into the titure. Mr. Dalton used a 5.5 percent rate which reflects his observed actuattcont
termination data rates during Allegiant's teni€ Vol. X, 74:11-75:12.

812.Mr. Dalton’s third actuarial assumption for his trust obligation was the mortality
factor, which relates to death rates or probability any particular indiMigill die within a
particular year or at a particular age. The trust would always need to fparyreturn 80 percent
of the contract amount upon theeneecconsumer’s death. He needed the mortality rates to

project the timing of those disbursements related to consumer deaths from thertrDstitdn’s
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mortality assumption is based on an actealiaial study, an experierstcanalysis, of mortality
or death rates of the Lincoln policigsBT Vol. X, 7513-76:7.

813.Mr. Dalton created a table showing the resultgheftrust obligation at various
pointsfrom whichduring Allegiant's tenure, actually every month-end during Allegiant'ségenur
including the beginning of its tenure and the end of its tenure, separately smmgnari
obligations of Trust IV, the CSA Trust and the MTW Tri&teEx. 2-61, pgs. 18-20; BT Vol.
X, 80:10-22. August 8, 1998 is the point he was doing the actuarial calculation of the trust
obligation. The obligation on August 11, 198&, Trust IV was $40,354,563.00. For the CSA
Trust the trust obligation was $1,768,534.00, and the trust obligation for the MTW Trust on
August 11, 1998yas zerpthere were no contracts in force in thigst at this timeBT Vol. X,
81:10-25.

814.The total trust obligation for Trust IV, the CSA Trust, and the MTW Trust as of
August 11, 1998, was $42,123,097. May 14, 208drks the end of Allegiant's tenure as trustee,
the final date for which Mr. Dalton calculatadset value, obligations and funded staBlsVol.
X, 82:1-25.

815.0n May 14, 2004 the trust obligation for Trust IV was $85,326,33#00the CSA
Trust,thetrust obligation was $2,588,877, and for the MTW Trtlstrust obligation was
$3,554,592. The total trust obligation for the three trusts was $91,469,803.00. Mr. Dalton
testified he noticed a trend over Allegiant's tenure, a very persistemhpattae trust obligation

increasing ranth after month. BT Vol. X, 83:4-84:3.

30with mortality, generally the beginning step starts with a standdrstry table with mortality rates that may
vary by things like age and gender. Then mortality scalerspplied, with fit factors applied to that basic table; he
starts to achieve that fit he discussed earlier. The mortality rates he @elelmpassumption he developed will
reproduce closely the actual experience observed in this case. BT Vol. ;77692 Mr. Dalton believes 1,082
observed deaths are needed in the aggregate so the data is credible, or reltableuipose of developing an
actuarial assumption. He had in excess of 93,000 observed deaths. BT Y&i5X1.
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816.The total asset value of the insurance policies in Trust IV, the CSA Trust, and the
MTW Trust Mr. Dalton calculated on August 11, 1998, was $4,389,998.00. That value
calculated May 14, 2004, was $6,167,245.00. Ex. 2-61, pgs.1B¥18ol. X, 86:23-87:25.
Asset values in the threrusts increased slightlyy $2 million. The trust obligation increased “in
the magnitude” of $50 iftion. BT Vol. X, 88:5-17 Thisrevealedassets intended to fund the
Trusts were not keepgnpace with the growth of obligation of theusts BT Vol. X, 95:2-13.

817.Mr. Dalton’s analysis shows funded status deteriorated materially oveetiog of
Allegiant's tenure by approximately $47 million in loss of trust value in the thusts. Funded
status of Trust IV at the beginning of Allegiant's tenure was negb®d.11,075.00, and at the
end of Allegiant's tenure, the change in funded status of Trust IV was negfixa88.062.00,
or an increase in negative value of $44,276,987.00. BT Vol. X, 89:1-25.

818.Mr. Daltoris calculated diminution of value over Allegiant's tenure for Trust IV was
negative $44,276,987. The total loss to Trust IV, the CSA Trust, and the MTW Trust over
Allegiant's tenure was $47,408,222.00. BT Vol. X, 96:3-25.

819.The second category of loss to Trust IV, the CSA Trust, and the MTW Trust was
causeé by overpayment of insurance premiums. He assevetatdge extent a policy owner pays
more for a policy actuarially required or actually sound, that money is a ldsstiois$t in this
case he calculated the loss at $41,266,474.00. Mr. Long agrees the $72,287,615.00 decrease in
trust value he calculated captures any premium overpayment if, there waearmym
overpaymentBT Vol. XVIII, 120:25-1217. He agrees Mr. Dain did a twostep calculation in
finding trust losses.iFst, he calculated a decrease in funded status Ofrilngts at $47.4 million
using the Standard Nonforfeiture Law for the asset value. Mr. Long agreésug the

prescribed methodology under the Standard Nonforfeiture Law for calculatingghesurrender
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value is based on premium amounts actuarially required to mature the policy bandgis
prescribed conditions. He also agrees that calculation is not based on the ratesdbethg
pdlicies actually being purchased, andsinot based on the Standard Nonforfeiture Law on
premiums a policsholder would have to pay to keep a policy in force. Mr. Long said he
understood, because of thil,, Dalton did a separate analysis of the premium ratesrtists
were paying to determine whether there was any overpayment of premiunhenyg
understands Mr. Dalton calculated premium overpayment by the Trusts to be aptalyxd#ha
million. Mr. Dalton, between his two steps, concluded the funded status calculation and the
premium overpayment calculation to the Trusts to be approximately $88.6 million. BT Vol
XV, 121:8-122:24.

820.In Mr. Long’s one-step calculation, trust value decreased $72.2 million. He opines
for singlepremium Lincoln policies éld by theTrusts, the rate schedule premiums Mr. Dalton
used were double counted, resulting in an excessive overstatement of trust losses of $14,394,684.
Mr. Long agrees, if the Court rejects the $14.4 million sum for double counting, Mr. Balton’
actuaral number for trust losses would be $74,227,21@00Vol. XVIIl, 123:5-124:17. As
previously noted, before deductions, Mr. Long’s calculation for trust losses, whickhgsdor
premium overpayments, if any exist, is $72,287.618B@@ause the Court Wbe adopting part
of Mr. Long’s expert testimony and part of his conclusions, which incorporategupiem
overpayments, the Court will not include in these findings of fact the details of Mon3a
premium overpayment opinionsxcept to compare hislcalations to other experts.

821.The Court embraces Mr. Dalton’s conclusion, there are no growth benefits in the
Lincoln policies, and rejects Mr. Long’s expert testimony the diminution onvahsé should be

reduced because of his finding a growth benefit should reduce trust losses.
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822.Mr. Dalton’s expert testimongrovides, no adjustment in diminution in trust value
in theTrustsneeds tde maddo account for a growth factor. Mr. Dalton explains growth benefit
would mean the face val@nount of the policyncreases over time, e.g. a certain percentage of
the face amount every year. Actuarial pricing considers carefully ddbeeefits that could
change over time; thad embodied in the pricing analysis. Mr. Dalton did not price a growth
benefit into reaswable actuarial rates for Lincoln policies. Mr. Dalton testified the Lincoln
policies do not have any form of growth benefit. He explains in the policy formslatebre
actuarial materials filed with the State of Missouri, as part of the productwpreeess, “It
states very clearly those policy forms and in the associated memoranda that these are level
benefit policies.” He comfmed there was no growth benefit in the policies thrahghinsware
datg in the policy forms, and in trectuarial dataBT Vol. X, 114:7-115:19.

823.Terry M. Long is Senior Vice President and an owner of the firm, Lewis dis¢ EI
where he heads the actuarial practi®€ Vol. XV, 19:19-25. Mr. Long principally works in the
life insurance operatio®BT Vol. XV, 25:20-23.

824. Actuarial science is described by Mr. Long as a discipline using mathematics and
statistical tools to assess risks that may include projecting or involving tiesmasse of a risk in
the future and determining what the value is to@dyVol. XV, 20:1-6.

825.Mr. Long was asked to perform a diminution of value calculation for the Trusts, to
review the report of Mr. Dalton and his calculations of the diminution of value and premium
overpayments. The third matter involvedeview and resp@eto expert reports of sonoé
Plaintiffs’ expert witnesses, Mr. Dalton, Steve Browne, Edgar Coster, andSghanzenbach.

Mr. Long believes the diminution of value of the Trusts during Allegiant’s tewifiler making

reductions from his total diminution in trusts of $72,257,615.00, is $40,548,597.00. Mr. Long
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disagrees with Plaintiffs’ expert witness, Mr. Dalton, believing he undersdhe Tusts BT
Vol. XV, 29:13-30:22.

826.The first issue concerning Mr. Long’s testimony relates to his conclusion the
Lincoln policies provided for a growth factor, i.e. the NPS preneed contracts gudor
inflation, form the time the contracts were signed until the death benefits uademiinact were
paid. He believed there was a mechanism in the insurance policies to pay fdiatiahary
component. The Court concludes, for reasons hereafter assigned, any lossemée tastie
Trusts cannot be reduced by any concept of growth factor benefit in the insuracies.pol

827. Mr. Long believes the form of the policies has a provision for aitjyaating”
factor, and through the declaring and paying of a dividend, this is a mechanism tinghow
policies have a growth benefit.

828.Mr. Long wanted to reflect the Lincoln policies, Lincoln itself was funding
NPS’s growth benefit. His opinion is Lial was selling policies to thErusts that included a
growth benefitBT Vol. XV, 32:4-20. The Court disagrees and concludes Lincoln was not
selling policies that included a growth benefit

829.Mr. Long was showttheterms of the agreement between the funieoahe and the
consumer. Ex. P-404, pg. 18T Vol. XV, 35:20-36:25. The agreement provided the full amount
of the funeralvas required to be paid with NPS providing funeral service benefits equal to the
value of all payments made upon the above price. This is the language embraced dryg\in. L

a preneed contrath demonstrate thgreneed contradte was reviewingrovided for a growth

payment. Mr. Long was not reviewing an insurance pokdyVol. XV, 37:9-38:17 (emphasis

added).
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830.Mr. Long explained théerm “policy data pagé SeeEx. P-404, pg. 201t is not the
policy itself, but it lays out some key information regarding the poliey identity of the
insured, the identity of the owner, the Trust IV policy number, the issuance datepofitlye
the gender and age of the insured and some of the ®8TmM&l. XV, 4113-42:6.

831.Mr. Long identified Exhibit 2-0125 as correspondence from the State of Missouri
Director of Insurance, involving submission by Lincoln of a wHidkepolicy, a singlepremium
policy, a flexible premium annuity and a rider. He explained before a compangeth a
product it needs approval from the state insurance department. Hereafteonlreferences
pages from this exhibiBT Vol. XV, 42:23-44:2.

832.Mr. Long relied on the testimony of Roxanne Sargent, an employee of NPS, to
conclude Lincoln policies provided a growth benefit. He mentions “PAR” which he tsengss
for “Participating,” which Mr. Long interprets as an insurance policy approeeessarily has a
dividend payment provision designed to provide additional insurance, “litiss-a
discretionary payment. It is not guaranteed.” BT Vol. XV.3445:15.

833.Mr. Long also relied on the testimony of Brent Cassity in concluding thasea
growth factor in Allegiant policies, saying he was testifying as to his iregon and
understanding of what Brent Cassity was sayBigVol. XV, 47:21-48:7.

834.Mr. Long describes information from a sample whidkepolicy with premiums
payable for the period shown on the schedsdeEx. 2-125, pg. 12There is a designation at the
bottom, “LP.PAR 8/ 1998 Mo.” This was part of an exhibit of correspondence with the Missouri
Department of Insurance and NPS in connection with their getting their spatigies
approveddatedFebruary 21, 2001. BT Vol. XV, 51. The correspondence included a paragraph

labeled “Participation,”tating “at the end of the first policy year, the company will determine

244



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 245 of 305 PagelD #:
95265

and apportion the share of the divisible surplus of the company, and they can be csalited a
dividend to the policy.Ex. 2-125. Mr. Long says this is relevant because this supplies the
mechanism by which the insurance policy could provide a growth benefit to cogzoia
benefit obligation of NPS. Mr. Long earlier testified, the dividends are not guadaiviat
believes there is another provision that says they can be used to buy additionat@Blra
Vol. XV, 49:2-50:5.

835.Mr. Long explained “LP,” above referenced, means “Limited;Fiaghows annual
premiums payable for ten years. Option “B,” of “Dividend Optionss used to purchase
participating additional paidp life insurance. Ex. 2-125, pg. 15T Vol. XV, 51:22-52:20.

836.Mr. Long explains companies can use the dividend to buy a very small paid-up
policy that grows over time or they can use it to buy yee-term insurangeolicy. Mr. Long
testified the dividend could be used to buy an amount equal to the growth benefit, so if the
insured died during that time, the face amount plus the additional benefit would be paid. BT Vol.
XV, 52:24-53:7.

837.Mr. Long also produced information for a sample multi-pay policy and information
for a single premium participating life policy with the same referenced patitiganguage as
the multipay policy. Ex. 2-125, pg. 29; BT Vol. XV, 53:8-54:12.

838.Mr. Long was then referred to a letter dated June 2003 for the year ended December
2002 from Rosenthal, Packman & Company, certified public accountants to the board of
directors of NPS regarding a balanced sheet and financial stateEerds265.Mr. Long
focused on funeral home deferred liability where there is a statement, “The fasetsauwidhe
majority of prearranged funeral contracts sold are fully funded by insurddcat’pg. 71t then

statedNPS pays inflation amounts to funeral home providers in addition to the contract face
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amount. The letter statehe company pays the inflation amount, in order to compensate the
funeral homes for rising costs between the time the prearranged contraceaaeexand the
time of the death. The letteontinued, the insurance policies used to fund the prearranged
funeral contracts make provision for increasing the face amount of the inspdicess,
specifically for the purpose of funding this growth amount. The method in the polictefouse
this purpose is to declare policyholder dividends used to purchase paid-up additions in the
increased face amount. The insurance subsidiaries have in the past declared suatsdivite
such dividends are not guaranteed. Therefore, while the company [NPS] resdbritiability
that they have, they do not get to take an offset from the insurance policies.

839.Mr. Long admits, what he relied on was the statement the insurance companies ha
been paying those amounts. Mr. Long admitted the Lincoln policy did notmegéegeowth
amount specifically, just participation the dividend options. It was his understanding that
provision was a mechanism for funding the growth berifitVol. XV, 58:3-60:19. The
undisputed evidence is Lincoln did not fund money to buy additional insurance. The provision in
the Lincoln policy was discretionary and not guaranteed. Since there was no fumeliegyas
no growth benefit and Mr. Long is mistaken when he says there should be any reduictisn i
losses because of a growth benefit

840.Mr. Long testified, after looking at these documents, and reviewing this iafiam
he had no doubt as to whether the Lincoln policies NPS was purchasing during Allegiant’s
tenure included a growth benefit. BT Vol. X§7:21-68:3.

841.Exhibit D-305 is another letter dated May 13, 2004, pertaining to the year ended
December 31, 2003, covering the balance sheet of NPS and related statementsecfintcom

stockholders’ equity. Mr. Long notes, while it might not be audited, it is a report provideal to t
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NPS bard of directors. The section on pagghtis similar tothe language in Exhibit D-265.
This letter stated“However, the company also pays inflation amounts to funeral home providers
in addition to the contract face amount.” BT Vol. XV, 68:3-70:22. This language must not be
confused with the language above referenced reflatady obligation the Lincoln policies had to
fund this inflation rate. Mr. Long was presented with information showing theseaw
mechanism to provide for a growth benefit, but when all the evidence is examiseazhvtaus,
no dividends were available to support his conclusion the policies actually providedtla grow
benefit. He recognizes Mr. Dalton’s report showing no dividends were paid in 1998, and the
small amount of dividends paid in 1999 were reversed in 2000. It is clear, there is noeeindenc
this case, from any witness, dividends were paid beyond 2000. Ex. D-142; Ex. D-236; BT Vol.
XVIII, 27:20-30:25. No dividends were paid in 2001 or 2002. BT Vol. XVIIl, 31:1-25. No
dividends were paid in 2003 or 2004. Ex. 2-211, Ex. D-372, BT Vol. XVIII, 32:1-25.

842.Mr. Long’s opinion Lincoln must have paid growth benefits was based on NPS’s
unaudited financial statements and statements by some NPS employeead. BVIWV, 9:16-19,
11:5-7, 16:611. Mr. Long then calculated what the actuarially reasonable rate fortb@ir.i
policies should have been including a growth componénat 17:10-18. However, under the
actuarial standard of practice, Mr. Long should have looked to Lincolafststy and intent” to
pay dividends when determining reasonable premitongat 18:24-21:15. According to
Lincoln’s own policy data, Lincoln did not pay a growth benddit.at 22:18-22. Mr. Long did
not review Lincoln’s financial ability to make the dividend payments he cldieysrhadeld. at
24:725:3. Mr. Long made no attempt to pull Lincoln’s historical financial statemestsetd it
paid policyholder dividendsd. at 26:8-12. In fact, as noted, according to Lincoln’s audited

historical financial statements, no dividends were paid in 16198t 27:14-22. According to
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these financials, a small amount of dividends, $108,822, were paid in 1999, but these were
reversd (in fact more than reversed) in 200f. at 24:23-28:1. And after 2000, no dividends
were paid during Allegiant’s tenurkl. at 28:2-4see alsdx. D-142, pg. 4, D-236, pg. 6.
Similarly, Forever Enterprises’ SEC Form 10-K in 2001 stated “Our insurancelisutes paid
no dividends in the past three years on their direct business.” Ex. P-569, pg. 8. Further, Mr.
Lumpkin testified Lincoln did not pay growth benefits or policyholder dividends betd@@3
and 2004. BT Vol. VI, 129:21-130:12.

843.In his rebutal report, Exhibit 2263, page 13, Mr. Dalton criticizes only Mr.
Long’s inclusion of the growth and inflation benefits on the policies, not the contracte.MVhe
Long reran his calculations for his supplemental report, he removed the growth cohigmme
both the contracts and the policies. Mr. Long agrees, if he had rerun his calculadiamgdya
removed the growth benefit from the insurance policiesirtistassets, the trust values he
calculated in his supplementary report would have been isgnify lower BT Vol. XVIII,
173:14-174:21.

844.In his supplementary report, Mr. Long did not redo his premium overpayment
opinion to remove his growth payment assumption on the policies. His, and Mr. Dalton’s,
primary disagreement on the premium overpayment is whether a growth bleoelit lse
included. Mr. Long calculated the trust values at the beginning and end of Alletgaire,
assuming no growth benefits on either the insurance polipgeaeedontract liabilitiesBT
Vol. XVIIIl, 175:1-21.

845.Looking at the impact of removing growth from both sides of the equation on trust
values, the change in trust valioe the CSA Trustluring Allegiant's tenure, according to Mr.

Long, is a negative $1,598,490.00. Concerning the MTW Trust, Mr. Long’s calculation
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change in trust value during Allegiant's tenure is $4,003,364.00, meaning both trusisestkore
value over Allegiant's tenure. As to Trust IV, the change in trust value Mr. ladogjated
during Allegiant's tenure was negative $65,301,028.00. Removing growth from both sides of the
equation, Mr. Long calculated the value of Trust IV decrease amount is $650 milling
Allegiant's tenureBT Vol. XVIII, 175:22-176:24. This figure includes is $11.2 million reduction
because he believes all sevarsts, if included, would reduce the diminution in trusts’ value.

846.In Exhibit P-2367, as already noted, he calculated trust losses during Allegiant's
tenure in the CSA Trusthé MTW Trusfand Trust IV at $72,287,615.00. In his supplemental
report,Ex. D-740C (Exhibit 3), Mr. Long’s total decrease in trust value during Allegiaarilsrée
for the CSA Trust, the MTW Trust, and Trust IV is $70,902,882.00, meaning those three trusts
lost $70.9 million when he removed the growth fadioExhibit P-2367, his trust value
calculation in his original report, he included a growth benefit on both sides of theoaqBsti
removing growth from both sides of the equation, for purposes of calculating the tnest, val
there was amapproximate $1.3 million difference in the change of trust value amounts. BT Vol.
XV, 176:25-177:25.

847.Turning to the effect removing growth on Mr. Long’s reductions, in his original
report, the amount of reduction for the initial impact of new business was apprdyifiate
million, but in his supplemental report, that reduction went up to $24.1 million. Thia was
function of growth being removed from the assets side of the equation, asseiaseimgce
policies. By redoing his calculation and removing growth on the insurance pdieissbtracted
an additional $6 million from the loss calculation. This is the primary area \ufgere
supplemental report was impacted by the change in his growth benefit assumptVol.

XVIII, 178:14-179:22.
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848.Other than removing the growth benefit frawoth policies and liabilities, Mr.
Long’s methodology remained the same. In his supplemental report, as with malaggort,
he aggregated across all seven trusts in reaching his final ogdidrol. XVIII, 179:23-
180:24.

849.Mr. Dalton concludest is plainly clear there is no intention to pay dividends as part
of a policy value or part of the policy benefit. He observes, across the indugbarticgpating
feature of policies is purely a discretionary feat®@€ Vol. X, 115:20-116:25.

850.Mr. Dalton’sresearch discovergedne year, early in Allegiant's tenugehundred
thousand dollars or so of dividends appear to have been paid, based on a financial statement, but
the dividends were more than reversed the next year. The dividends paid by LiemIn w
absolutely “zerd BT Vol. X, 117:11-118:1.

851.1t is clear, dividends were not paid under the Lincoln policies, so the Trusts never
funded the commitment NPS made to funeral home and other providers. The growth factor only
exists if a dividend was declareddapaid, and additional insurance was purchased to cover the
inflation/growth factor. Mr. Long relied on the above referenced stateimereased insurance
could be paid if dividends were paid to buy the increased insurance. With no dividends paid,
therewas no funding source to purchase additional insurance, and there is no evidence any
additional insurance was purchased to provide for inflation/growth.

852.1t is clear from all of the above discussion, Mr. Longefdih his analysis to prove
any growth factor exists in the Lincoln policies, or in any other attempt to sigoowwgh benefit
factor exists to reduce Mr. Long’s opinion, the loss in trust value during Allegtantire was

$72,287,615.00.
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853.The primary disagreements between Mr. Long and Mr. Dalen( whether the
Lincoln policies purchased by Trust IV paid a growth benefit and whether theuprterwere
too high; (ii) what data field should be used when calculating any premium overpayaraht
(iif) whether the reductions taken by Mr. Long are appropriate.

854.Mr. Long adopts &going concerrmodel’ In presenting his testimonkjr. Long
believes it is a “good fit,” because the insurance policies are going tmdtage, the
contractual liabilities were staying in fora@nd NPS and its obligations were continuing; the
Trusts would continue to accept deposits from NR&Trusts would continue to pay
obligations NPShad to continue to buy policies from Lincopay premiumsand receive the
benefits. He says he believed thengptoncern analysis was more appropriate than an analysis
that looked at something like net cash surrender vBIU&/ol. XV, 88:6-22.

855.Mr. Long believes the cash surrender value is not appropriate for a diminution in
value calculation, becausdsta liquidation, i.e., stop the policies and take the cash. He thinks
his diminutionin value calculation would be valid if his $20 million adjustments were included,
otherwise it would be a change in value calculation, not a diminutioalule calculation. He
says the first step is to develop a model using actuarial softteadevelop the ifierce policies
and a listing of the contractual liabilities that could be put into the model. Usingstliarén
database, he determined face amounts of the policies,ymsno be paid, age and gender of the
insured, and when they were issued. He did the same thing for the contracts usihg the C
databaseBT Vol. XV, 88:23-90:20.

856.The second step to start determining assumptions to use in the model, the key
assumption &ing mortality and lapse rates (terminations other than de&thd)ong relied on

experience studies to determine lapse rates and mortality rates. Mortalibheraiglained, is a
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measure of rate of death to use in projections, expressed“asithigerof deatls per thousands
of lives insured or per thousand of death face amount.” Lapse rate would cover tenottzdr
than death or policy maturitiT Vol. XV, 90:24-92:6.

857.Mr. Long agrees judgment is required in the actuarial calculation arafiastu
disagree. BT Vol. XV94:1-9.

858. At step three, Mr. Long assumed both the policies and the contracts provided for a
growth benefit. Mr. Long explained at this stage, he had to use interest rgiegdotion
purposes and discounting purposes on how to discount future cashHewent to the Federal
Reserve and gathered information on high-quality corporate bBmdgol. XV, 94:11-23. Mr,
Long settled on a 7.75 beginning interest rate and a 6.75 ending period interest kabé. B/,
94:24-95:5.

859. At step four, Mr. Long made projections of future policy cash flows into and out of
theTrusts BT Vol. XV, 95:25-96:3.

860.Mr. Long then explained the flow of funds from theu3is to buy policies from
Lincoln and from Lincoln to therlists when a benefit is paid. He explained how he calculated
the value of policy assets by projecting cash flows the company would be expeguagd wising
his mortality assumptions, lapse assumptions, premium information receivethfware, all
the information he had. Then, he progetthe premiums they would pay. He would also project
death benefits to be paid, so he could get a series of cash flows in the futurel. tHis seas
done &the beginning of Allegiant's tenurde projected cash flows between Wfrests and
Lincoln, and he calculated future contract liabilities using a similar process. Hetptbje

deposits NPS would be paying tefTrusts on those policies — or on those contracts. He also
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projected contract benefits that would be paid to NPS when a death ocBlriédl. XV,
96:14-98:7.

861. At step five he discounted future cash flows. This involves the time value of money.
Some cash flows in the future may be very short, others years from now. Those amgounts a
discounted back to determine what those values would be worth ®8afol. XV, 98:8-20.

862. At step six Mr. Long calculated net policy asset value and contract liability. He
determined present value of future policy benefits and did the same thing fart pedse of
future premium payments by the Trusts to Lincéladiscounted cash flows and got present
value of future policy premium payments. He deducted present value of future poficympse
from the present value @ifture policy benefits. He explained, since there were policy loans, they
had an impacivhen a benefit was made. He said, if a policy loan is in existence, the death
benefit or surrender value is reduced by the amount of the outstanding loan. So, he said, we
calculated the impact of those policy loans on future policy benefits. He hacteafvalue of
future policy benefits, the present value of future policy premiums, and the prdsenbivine
impact of the policy loans. He calculated the net policy asset value by sultthetipresent
value of future premiums plus the present value of the policy loans from the preserfvle
policy benefitsBT Vol. XV, 99:2-100:23.

863.Mr. Long used a similar process to calculate contract liabilities. He alreadjhé
cash flows projected. He discounted those using the same interest rates tieeg@dbcies. He
had the stream of future contract benefits to be paid by the Trusts to NPS. dtmtdiddhose
back to today, or to the beginningAifegiant’s tenure to give us the present value of the future
contract benefits. He did the same thing for any obligationsri@sTwould have or that NPS

would have to the fliss. Those wouldrise if it was a mulipay contract, not a single pay
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contract. Then, as those payments were madd rttsss would forward the appropriate amount
to NPS.BT Vol. XV, 102:12-103:6.

864. At step sevenMr. Long calculated the Trusts’ value for the beginning of the period,
August 11, 1998. He took the net asset policy asset value, subtracted the contraclnability
added in other assets, nactuarial assets. Mr. Long calculated the trust value of all trusts at the
beginning of Allegiant's tenure at negati&l,337,060.0BT Vol. XV, 1039-10413.

865. At step eightMr. Long testified he repeated steps one through seven for the end of
Allegiant’s tenure At step eight, his calculations produced a negative $122 million number at the
end of Allegiant's tenure. Steps one through seven produced the $61 million negative number for
the beginning calculation. He calculated the diminution of tustE value after adjusting for
new policy timing and economic factors discussed earlier. BT Vol. X¥:22-106:24.

866.Mr. Long believed it was also necessary to isolate and put a number on the impact
policy loans had on therliss’ value. When Allegiant Bank became trustee, the negative impact
of policy loans was $15,734,443.00. At the end of Allegiant's tenure, the negati ahpa
policy loans was $29,374,218; the difference being $13,639,775. Adjustment for policy loans is
included in Mr. Long’s final diminution of trust value of negative $40,548,597 (includingth
factor). The “recap” of how he got to his diminutiontiefst value number (including@wth) is
End Trust Value — May 14, 2004 minus Beginning Trust Value — August 11, 1998 plus New
Policy Timing plus Economic Factors equals Mr. Long’s Diminution of ValdeuTation
(including gowth) of $40,548,597.00. Exhibit 1A (which includes D-Demo 30, slides 22-27);

BT Vol. XV, 107:7-108:23.
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867.Mr. Longunderstands Mr. Dalton’s opinion is policy loans, premium mismatching
and reduced paidp (RPU¥! conversions are the three primary reasons, in his calculations, the
funded status deteriorated in the Trusts ov&ghant’s tenureBT Vol. XVIII, 112:11-23.

868.Mr. Long agrees the $66.5 Million decrease in Trust IV, the value he daideas
caused, in part, by mismatching of policies. Mr. Long also agrees his $66 édnhdidicrease in
the value of Trust IV was caused, in part, by policy loans. For purposes of histeaheylir.
Long, like Mr. Dalton, concluded the RPU conversioastributed tdhe decrease trust value
BT Vol. XVIIl, 112:24-113:11.

869.In order to follow more clearly Mr. Long’s analysis from this point, the Coudsot
Mr. Long believes all seven NPS trusts should be included in the calculation of dmiodut
trust values for the TrustBlaintiffs filed a complaint asking for relief in the seven trusis,
have pursued damages in this litigation for only the CSA Trust, the MTW Trust, astd\I'r
Mr. Long agrees, there is no actuarial reason to include all seven trustsdianbages
calculation, and gains cannot be moved from one trust to the other. He is not opining gither ga
or losses can be moved between trusts. Nevertheless, he opines by doing the@ygrgas
all seven trusts, he decreases the losses by approximately $11.3 million. Mrestifreglthe is
not offering any legal opinion that as a matter of law supposed gains in one trust can é¢éomove
offset losses in another trust. BT Vol. XVIII, 117:4-118:18. The Court rejects Mr. Long’s
$11,344,793.00 reduction in trust losses due to aggregation of the Fraltseven trusts are
aggregated, the first reduction Mr. Long would make from his $72,287,615.00 figure would be

$11,344,796.00, resulting in his $60.9 million figure.

31 RPU means the dealienefit on the policy gets reduced to a lower amount than the originaldesgfit, but the
policy is considered fully paid, and after a reduced-pgidonversion, no more premiums are owed, but the death
benefit received upon death or maturity of plodicy is less.
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870.The Court will make conclusions for calculation of trust losses only for the CSA
Trust, the MTW Trust, and Trust IV. Mr. Long agrees, to know the diminution in trust value for
only the CSA Trust, the MTW Trust, and Trust IV during Allegiant’s tenure, hedhaxld
together the negative $1,666,629.00 (CSA), with the negative $4,114,934.00 (MTW), and the
negative $6,506,052 (Trust V), for a total loss of $72,287,615.00. BT Vol. XVIII, 98:20-99:2.

871.Mr. Longreducedhis $60.9 million diminution in trust value during Allegiant's
tenurefor several reasonBT Vol. XV, 76:17-24. Mr. Long’s first reductias for a timing
factorof $17,909,866.00 for the “impact of new business.” Near the end of Allegiant's tenure,
there was a large growth in the number of NPS contracts. Mr. Long explaimsawiresurance
policy is developed, the issuing company is expecting to make a profit over experikes, s
charged premiums must be more than the amount needed to cover death benefits, cortingencie
taxes and profit the company expects to rece®€.Vol. XV, 77:7-25.

872.Mr. Long opines, immediately before issue, a policy would be in a negative position,
the company would be paying more than the value of benefits they are going\e.rété a
singlepremium policy, upon payment of the premium, no further obligations would be due, and
the benefits will be greater atite asset will be a positive asset. However, with a rpali
policy, it will take more additional premium paymeiefore the policy is in a positive benefit
for the purchaser, armbcausehe Trusts were growing concerns, these values would be
recognizedn the future. Mr. Long recognizegpeaeneednulti-pay policy has little or no value
when purchased. He explains, the present value of future premiums to be paid bdlgtdater
than the present value of the death and surrender benefits, becguserioen still includes the

load for expenses, profit, commissions, #&odkes BT Vol. XV, 81:23-82:4.
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873.Mr. Long observes NPS was growing rapidly in the last two or three years of
Allegiant's tenure; more contracts were being sold andirigts held moreew policies mostly
multi-pay policies. He stated his adjustment included all new business includingmieglierm
policies BT Vol. XV, 82:5-19.

874.Mr. Long believes $17.9 million for the impact of new business should be a
reduction from his loss in value to Trusts CSA, MTW and TrusB&eD-DEMO 30, pg. 10;
BT Vol. XVIII, 140:1-6. In Exhibit D-616D of his October 22, 2018 report, the $17.9 million
reduction he took for the impact of new business is the result of his exclusion from the
calculation all pokies written by Lincoln and held by the Trusts between 2001 and 2004. BT
Vol. XVIII, 140:7-10. Mr. Long states for Trusts CSA, MTW and Trust IV, the gross policy
value for policies issued in years 1998-2004, the “total line” is just for these riseeTthe
entire $17.9 million reduction he took from the losses in those trusts came from newsmsines
those trusts. BT Vol. XVIII, 140:1-5. For 1998 through 2000, the amounts in the “Total” field
are positive, meaning, in the aggregate, the policies issued in those yearsidndthelTrusts
at the end of Allegiant’s tenure had a positive gross policy asset value, whigafer2001-
2004, there are negative numbers, i.e., at the end of Allegiant’s tenure their peaicyedise
was negative. BT Vol. XVIIl, 142:9-143:7.

875.Mr. Long admits he simply excluded all of those four years in which there were
negative values for the gross policy asset values in the aggregate. He keptlouigions the
years where the gross policy asset values in the aggreegaggositive, saying “that wasn’t the
reasons | selected them, but that's the result.” BT Vol. XVIII, 143:8-13.

876.For 2001, the total gross policy asset value was negative $575,609.00. For 2002, the

gross policy asset value in the aggregate was negative $4,124,230.00. For 2003, the gross policy

257



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 258 of 305 PagelD #:
95278

asset value for the CSRust, the MW Trust, and Trust IV was negative $8,007,628.00 at the
end of Allegiant’s tenure. For 2004, the total gross policy asset value of thepaiithose
three trusts was negati$®,202,399.00BT Vol. XVIII, 144:6-25.

877.Adding the four negative values for those four years, the total negative value is
$17,909,866. Exhibit P-2287D, page 3B88ed the policy issue dates switch from being issued in
the year 2000 to the year 2001. The first 387 pages of the Exhibit are policies purchaged be
2001. From page 388 through page 1036, policies purchased by Missouri consumers for Trust IV
are listed for 2001 through 20T Vol. XVIIl, 145:9-146:24.

878.Mr. Long removed all policies from healculationfor 2001-2004 in force on the
last day of Allegiant's tenureélis $17.9 million reduction in NPS trust losses for initial impact of
the new business is inherent in purchasing a wiifel@olicy with premium payments over time.
Mr. Long statechis reason for excluding $17.9 million from his loss calculation was because, it
is his opinionthe negative asset value associated with those policies will reverse over time,
calling it “a timing issue.” However, Mr. Long admits initial negative valtithe new insurance
policies would not exist for single-premium life insurance policies, once th@yrehas been
paid. He admits singlpremium policies would have a positive value as soon as the premium
was paidBT Vol. XVIII, 147:3-148:23.

879.Mr. Long aknowledges during the period 1998-2004, it was most common in the
preneedndustry to only sell single-premium policies to bac&needbligations. During the
period 2001-2004 for Trust IV, mulpay policies were purchased to back prermedracts that
had been paid in full by the consumers from the beginning; “there were multi-peig$ol
purchased for singlpay contracts.This is one form of “premium mismatching.” Another form

of mismatchings where there is a mulfiay contract, but the paymentrtes were for different
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lengths of time, if the contract pay period and the premium paying period are satrtbeBT
Vol. XVIII , 148:24-1501.

880.Mr. Long acknowledges both types of premium mismatching contributed to the
decrease in trust value. He also adnfitheTrusts had purchased singieemium policies for
those consumers who had paid in full for tigneedcontracts at the beginninipe new
business impact would have been smaller. He admits if the trusts had purchasgoremglm
policies for consumers who had paid in full, for their preneed contracts at the begihosgg
policies would immediately have had a positive asset value and that positiveahissetould
have made smaller the $17.9 million impact of new business he calculate@l.BAVIII ,
1502-151:5.

881.While Mr. Long said he did not know, during Allegiant’s era, in trust IV, 81 percent
of paidin-full preneed contracts were insured with mphiy policies, he knew there were
“some” mismatches at the beginning. It is undisputed, 20,869 preneed contracts weasgalirc
by Missouri consumers, who paid in full for the contracts during Allegiant’serd?-2321, BT
Vol. XVIII, 151:6-23 Eighty-one percent of 20,869 pain-full purchased contracts, or 16,882
times, Allegiant Banlpurchased multi-pay policies, requiring premiums payments over time, to
back those paid in full contracBT Vol. XVIII, 152:12-153:1, 153:16-20.

882.For the contracts that were paid in full by Missouri consumers, during Allegiant’s
era, no more money would be paid on pheneedcontract from the consumer for the contract,
and no more money would come into Trust IV for that consumer related to that contr&fl. BT
XVIII, 152:5-13.

883.The most common muipay policy waswith tenyear premium payments. Trust IV

also bought policies requiring premium payments for five and twenty years. BT Vibl, X
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155:6-23. In all 16,882 instances where a multi-pay policy was bought to backia-pdid-
preneed contract, it would have contributed to the new business impact he observed when they
were still in force at the end of Allegiant's tenure, and in all those caskegiaiat had
purchased singlpremiumpolicies, there would have been no new business impactol.
XVII1, 155:24-156:8.

884. Allegiant purchased some single premium policies, about three thodsaimdy its
term as trustee between 2001 and 2004Myut.ong excluded those policies from his
calculation which would have improved the $17.9 million reduction by approximately $3
million. He agrees because myty policies were being issued to back sing-funeral
contractsjt was creating long-term problems for the Trusts and, had that practice not been
happening, the $17.9 million reduction would have been materially difféfeeicessary at all
BT Vol. XVIIl, 156:11-158:9.

885.Mr. Long’s reasoning for reduction of his loss calculation by $17.9 million is the
negative asset value of these mpHly insurance policies will reverse over time, meaning the
asset value of mulpay policies issued between 2001 and 2004 will eventually become positive,

but only if the premiums are paid. He admits, even if premiums are eventually paigeposi

policy asset value would happen only after Allegiant’s tenure would have éndedliy, Mr.

Long admits, because of timing, by making this reduction to the trust lossatialcuhe would
be giving Allegiant Bank credit for gains in the policy asset values, and iktheyoccurred, it

would only occumafter Allegiant’s tenure ende8T Vol. XVIII, 158:10-159:24emphasis

added). Once again, Mr. Long says this calculation, which gives Defendants a $i@r® mil
benefit, could only happen after Allegiant’s tenure ended, but “that was not the reasim | ma

that change . . .”
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886. Thereduction would only happen if Trust IV, going forward, was able to pay the
premiums. He does not dispute at the end of Allegiant’s tenure, Trust IV’s valuegatsve
$99.5 million with a million dollars in nomsurance policy assets, as he repontelis
Appendix G.BT Vol. XV, 159:25-160:9.

887.At the start of Allegiant's tenure, he calculated the Trust IV value atine@33
million. BT Vol. XVIII, 161:22-25. He made no adjustment to that beginning value of the trust to
account for policies Allegint inherited from the prior trustee. When looking at the asset values
for 2001-2004, in the aggregate, it had a negative policy asset value Mr. Long removduefrom t
calculation. He said he did not remove it for that reason. Mr. Long removed it fromghioss
because he saitlwas a business and economic factor not within Allegiant’s control, but he did
not go to the beginning of Allegiant's tenure and do a similar analysis. If he hagumbinan
analysis at the beginning of Allegiant's tenure ardaved from the asset value any policies
issued under the prior trustee’s tenure that came in to Allegiant, in the aganebatgears
1995-1998, and brought in only those years that were negative, and adjusted those, it would have
improved the asset kees of the trust policies at the beginning of Allegiant's terifevol.
XVII , 1621-164:24.

888.By improving the asset valuthat would have improved the trust value of Trust IV
at the beginning of Allegiant's tenure. Exhibit P-2367 presents a hypollsgtiedion. If trust
value is improved to a negative $20 million, instead of a negative $33 million, that would have
been an improvement in the trust value at the beginning of Allegiant's tenure. Ble lagre
improving the trust value in the beginning of Allegiant's tenure, with the value emdhef the
tenure remaining the same, the difference, because they are negative rhgtvoees the

beginning and end of Allegiant's tenure in Trust IV, would be greater. He sdid het make
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that analysis, but did some review of tratgdhe made no adjustme®T Vol. XVIII, 164:25-
165:25. This further demonstrates threeliability of Mr. Long’s new business reduction.

889.To add to the Court’s conclusion rejecting the $17.9 million reduction in Mr. Long’s
calculation of trust losses, Exhibit P-2367 shows Mr. Long’s $72,287,615.00 decrease in trust
value forthe CSA Trust, the MTW Trust, and Trust IV at the end of Allegiant’s tenure only
includedthe initial impact of new business adjustment at the end of Allegiant’s {évurkeong
did not make any similar corresponding adjustments at the beginning of Atlsgenure. BT
Vol. XVIII, 160:19-161:5. The $17.9 million reduction will not be allowed.

890.The second category of reductions Mr. Long fashioned to his $72,287,615.00
calculation of loss to the Trustisiring Allegiant’s tenure is the application of an interest rate for
discounting, alternatively to Mr. Dalton’s applieddrest rateD-DEMO 30 page 10 is his
summary of reductions due to business and economic factors. The interesduat®n is $1.99
million, attributable by him to a decrease of one percent in interest rates Alleigignt's
tenure. Mr. Long uses 7.75% discount rate at the beginning of Allegiant's tenure%#da6.7
the end of such tenure. In making this selection, he chose to use the corporate bondaitgerest
while Mr. Dalton used the U.S. Treasury Bond rate. Mr. Long acknowledges the ¢etpamd
interest rate includes a risk credit spread and the U.S. Treasury Bond irstErefave a much
smaller, or no risk credit sprea®T Vol. XV, 166:3-167:23.

891.Mr. Long did not do the calculation used by Mr. Dalton and does not know if he had
used the U.S. Treasury Bond interest rates for his discounting whether the neaitlp$2 m
impact from the change in interest rates would have been considerably sgTaMeai. XVIII ,
167:24-1683. Mr. Dalton made a different actuarial choice with respect to interest ratebjsand

is the type of actuarial judgment as to which reasonable actuaries caeaiBagvol. XVIII,
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169:17-22. Mr. Long is not persuasive in convincing the Court hisriilli®n reduction in trust
loss should be made. His $1.9 millimduction is rejected.

892.Mr. Long’s third reduction from his initial $60,942,898.00 calculation of diminution
in value of the Trusts during Allegiant's tenure, is what he calls an adjustmeiglcyease in
the interest rate level by one percent in deteimgipresent value of future policy assets, or the
value of policy assets and the value of contract liabilities to discount futiréd@as. He used a
7.75 percent interest rate at the beginning of Allegiant's tenure and a 6.75 materasthe end
of the tenure. BT Vol. XV, 82:20-83:7.

893.This thirdreduction, of $493,712.00 from his $72,287,615.00 trust losses during
Allegiant's tenurewas for adecrease in values in non-insurance assets during Allegiant's tenure.
SeekEx D-613, Exhibit G, pg. 178. This reduction represents the difference between the total of
other assets in these trusts at the beginning of Allegiant's tenure and tbé athtal assets at
the end of such tenureaken from the trust statemenits the beginning of the tenure thesat
value of all seven trusts was $1,821,124BDVol. XVIII , 169:23-170:24. At the end of
Allegiant's tenure noinsurance assets had decreased to $1,327,41h60@ifference is the
decrease in value of assets from the beginning to the end of Allegiant's tenpproamaately
$493,712.00BT Vol. XVIIl, 171:21-172:3.

894.Mr. Long said he did this to avoid pulling in losses from outside Allegiant's tenure
and the decrease in value of the mosurance assets was a business or economic factor outside
of Allegiant’s control. He says the assets were inlthists at the beginning of Allegiant's tenure
and while some of the assets were not in thests at the end of the tenure, fewer of them were

in the Trusts to the tune of $493,712.08e assets he inaes in his numbers are cash, CDs or
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bonds that could be liquidated, and if cash left, it had to be distriBitedol. XVIII, 172:4-
173:9.

895.Mr. Long accesses Exhibit G of his report showing cash, treasury notes, U.S.
Government agency bonds, Federal National Mortgage bonds, and certificates of defpesit in t
Trustsat the beginning of Allegiant's tenure, totaling $493,000.00. At the end of the tenure there
was cash, Calamos Strategic Total Return, some certificates of deposit, evidelass &
interest h Caymus Funds, some U.S. government agency bonds, and a Wentzville, Missouri
School District municipal bond®T Vol. XV, 85:8-86:23. Mr. Long’s conclusions are not
persuasive. The assets were in the Trusts at the beginning of Allegiani's and abseat the
end of Allegiant’s tenure, fewer by $493,000.00. BT Vol. XVIII, 172:13-20. This reduction is
not allowed.

896.To summarize, Mr. Long made calculations resulting in reductions from his
$72,287,615.00 determination for trust losses to the CSA Trud¥|Tké Trust, and Trust IV.
He calculated in his report change in trust values between the start and eretjigi®B tenure
to be a negative $60.9 million for all seven NPS tri&tsVol. XVIII, 132:1-133:15. The Court
rejected the $11.3 million reduction.

897.Mr. Long made a further reduction of $20,394,301.00 from the $60.9 million from
his prior number for all NPS trust losses to get to $40.5 million. This $20.4 million figure
comprises three separate categorighe first is valued at $17.9 million, for “new business issued
in 2002 through 2004BT Vol. XVIII , 133:16-134:21This reduction has been rejected.

898.The second reduction category Mr. Long made to his loss calculation is related t
decrease in interegte levels that happened during Allegiant’s tenure resulting in a $2 million

reductionBT Vol. XVIII, 134:22-1353. This reduction has been rejected.
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899. Thethird category for reduction is feardecrease in the value of narsurance
assets of th@rustsbetween the start of Allegiant’s tenure to the end of that tenure. The amount
of this reduction is $435,712.00. Mr. Long states the reason for these three cafegories
reductions in claimed losses to the Trusts is they represent business and ecactorsiover
which Allegiant had no controBT Vol. XVIII, 135:4-13This reduction is rejected.

900.In calculating the $72.2 million decrease in trust value for Trusts IV, th&/ MT
Trust, and the CSA Trust during Allegiant’s tenure, Mr. Long applied a recognaethsd in
the actuarial industry. BT Vol. XVIII, 101:2-8. Mr. Long testified he could haveoped this
calculation in 2004ld. at 100:7-15.

901. Similarly, for comparison, if the World Service, Trust | debentures and siagie
premium overpayment amowsnivere removed from each expert’s totals, Mr. Long’s calculation
was $72.2 million, Mr. Dalton’s was $74.2 million, and Mr. Browne’s was $77.1 million. BT
Vol. XVIII, 130:11-131:10. Each made different assumptions and calculations; all were
impressive individuals.

[11.  CONCLUSIONSOF LAW

The Court finds Allegiant breached the fiduciary duties it owed to the bemefg;i
Defendants are not relieved from liability due to the authorizatigpari delictq or investment
advisor defenses, and Defendants &hantiffs’ $72,287,615.00 in damages, $15,000,000.00 in
punitive damages, and $14,847,678prejudgment interest for a total af(k,135,293.07.

A. Breaches of Trust

“A trustee is a fiduciary of the highest order, who is required meticyldoglbserve the
fiduciary relationship and to perform the obligations of a trustee to the cestuugy@nd [it] is

held to a high standard of conduct with respect to administration of the Bakeivell v.
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Mercantile Trust Cq.319 S.W.2d 600, 606 (Mo. banc 1958). A trustee is “to exercise utmost
good faith in handling the funds in [its] hands, and in all respects to exercise a hatgrdaf
conduct and fidelity in respettt administration of his trustMorrison v. Asher361 S.W.2d
844, 850 (Mo. Ct. App. 1962). A trustee must “strictly comply with the law in all respects
touching the handling of such fund$Vhite v. Hughes88 S.W.2d 268, 272 (Mo. Ct. App.
1935). “It is the duty of a trustee to exercise . . . his powers in good faith, and with tkkiltare
and prudence which a man ordinarily uses in his own transactions and in handling his own
property under like circumstance®&dmond v. Commerce Trust Cb44 F.2d 140, 154 (8
Cir. 1944).

“Trustees are obliged to act with loyalty, fidelity and integrity, arelheld accountable
to the faithful performance of their truitilton v. Lindell Tower Apartment213 S.W.2d 952,
958 (Mo. 1948). “Even though given the widest discretion by the instrument, he is not authorized
to dispense with the requirements of care, skill and diversification, but is underyttie dut
exercise the care, skill and diligence which a prudent man would exercise in tlgeemantof
the funds of otherdMorrison, 361 S.W.2d at 850. “The trustee, in his administration of the trust,
is under the duty of acting exclusively and solely in the interest of the stast er the
beneficiaries within the terms of the trushe must act for and notaigst the trust estate or the
beneficiaries.’Sternberg v. St. Louis Union Trust C66 F. Supp. 23, 27 (E.D. Mo. 1946). “The
acts of a trustee must be judged by the facts and circumstances affecting hisRetiomong
144 F.2d at 154.

In general, the presumption is a trustee administers the trust in goodfaitm v.
Brown, 530 S.W.3d 35, 41 (Mo. Ct. App. 2017). The burden of proving to the contrary is on the

party questioning the trustee’s actiolts. To prove a claim of breach of fiduciary duty &
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trustee, a plaintiff must show: “(1) the existence of a fiduciary duty; (2ach of that fiduciary
duty; (3) causation; and (4) hafnid. If a trustee commits a breach of trust, he is liable for “(a)
any loss or depreciation in value of the trust estate resulting from the breags$t;adrt (b) any
profit made by him through the breach of trust; or (c) any profit which would havesddorthe
trust estate if there had been no breach of tristédte of Luyties v. Scudddi32 S.W.2d 210,
216 (Mo. 1968)Missouri law is clear:

A trustee commits a breach of trust not only where he violates a duty in bad fair,

or intentionally although in good faith, or negligently, but also where he violates a

duty because of a mistake as to the extent of higglathd powers. This is true,

not only where the mistake is in regard to a rule of law, whether a statutory or

commontaw rule, but also where he interprets the trust instruments as authorizing

him to do acts which the court determines he is not authorized by the trust
instrument to do. In such a case, he is not protected from liability merely becaus

he acts in good faith, nor is he protected merely because he relies upon the advice

of counsel.

Witmer v. Blair 588 S.W.2d 222, 224 (Mo. Ct. App. 1978he evidence in this matter clearly
establishes Allegiant breached its fiduciaryiesito the beneficiaries of the Trusts.

Chapter 436, which governed pre-need contracts and pre-need trusts during Allegiant’s
tenure,and the Trust Agreement establishied iduciary duties Allegiant owed the
beneficiaries. The Court previously determined the beneficiaries incNidg&dthe consumers,
andthefuneral homes who purchased preneed contracts. This decision was confirmed by the
Eighth Circuit Court of Appeal€assty, 868 F.3d at 646. Those duties included: to keep

adequate records of all payments recefffed, maintain adequate books of account of alll

transactions administered through the trust and pertaining to the trust lyet@exisure it was

32 There is a difference between the amount deposited for each consumer and thedmlignasset purchased

by the trust. The latter is the investment made with the trust fundsthe deposit made by the consumer. Chapter
436 permitted deposits paid by consumers to be commingled by NPS. However, di8@mwaquired to inform
Allegiant of the specific amount deposited by each consumer. Thélmnargurance packets which NPS sent to
Allegiant, only listed face value of the insurampeicies; they did not list the specific amount deposited by each
consumer. Thus, Allegiant never knew how much was deposited for ezsimoer and consequently, failed to
maintain adequate records.
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not distributing more for death claims or cancellations than had been deposited rrigstae

for each individual consumer, to only make income distributions if the market valueatest
met,to ensure control of trust assets, in no case, was divested from the trustee, ane tiitlensur
to all investment assets remained with the trustee and kept by the {Besdde. Rev. Stat.
436.031.3, 436.035.1, 436.045, Ex. P-168.

These specific duties are encompadsethe more general duties of impartialityyalty,
to protect and control trust assets, and to keep adequate records of trust Setdassi{y868
F.3d at 645John R. Boyce Family Trust v. SnydE28 S.W.3d 630, 636 (Mo. Ct. App. 2004)
(“the most fundamental is the duty of loyalty.Bngelsmann v. Holekamp02 S.W.2d 382, 389
(Mo. 1966); FIND CITATION FOR IMPARTIALITY. From the day it accepted fhristsand
became trustee, to the day it resigned and transferrdaubisto Bremen, Allegiant had to act
in good faith and in the best inést ofall the beneficiaries.

Allegiant repeatedly violated ittutiesby systematically failing to maintain control over
the trust assets, protect the trust assets, and maintain the records réquizadex trustees
under Chapter 436, the Trust Agreement, and the industry standard of care. Allegamit®
trusteeship by failing to properly interpret its responsibilities undep€hd36 and the Trust
AgreementThen, at the outset of its trusteestifiegiantimplemented a series of procedures
andprotocols at the outset of its trusteeship that were in place throughout the endtte per
Allegiant served as trustee. The protocol Allegiant implemented for its adntinistoé the
Trusts made it impossible for Allegiant to control and protect the trust assetgaAile
knowingly provided NPS and the Cassitys unfettered acodhe trust funds. Allegiant’s failure
to administer th@rustsin accordance with its duties as trustee resulted in a direct and

foreseeable consequencthe Trustswere looted and the trust assets were depleted.
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From its first day as trustee, Allegiant failed to ustkemdits duties. Allegiant did not
correctly identify the beneficiaries of tAeusts did not understand the role of tilwestment
advisor, did not understaiig duties tamonitor investments made by the investment advisor
with trust assetsand did not understand the types of investments being held by the Trusts. Mr.
Morisse could have easily asked for assistance mmpetenbutside counsealesignated as
corporate counsel, but chose tmtlo so despite his, and Allegiant’s, lack of experience or
training in preneed trusts. Allegiant’s determination Mr. Wulf only needed itnde@endent
from Allegiant and not NPS was incorrect, as was its decision itd&dhility for investments
if an investment advisor was appointed. These decisions immediately séamli@g the wrong
path and permitted NPS and the Cassitys access to trust funds.

Allegiant’s handling of wire transfetweached its fiduciary dutiesllegiant established
a system to automatically execute any wire transfer request received frofortR&ey from
the Trusts, on the basis David WAilvas cc’d on the wire form. Without any inquiry into the
purpose or propriety of the wires, Allegiant sent millions of dollars out of theésTiie one
from Allegiantasked why this money was being disbursed and if it was disbursed for an
investment or for some other permissible Chapter 436 purpose. Mr. Morisse belieasahdtw
necessary for him teviewthe wire transfer requests, nor did anyone else at Allegiant. The
standing rule provided the wire transfer request forms were to be sigtheetarned by trust
department staff, or in some cabgsa bank teller. Allegiant never had control oves thust
assets and failed to protect the assets by implemeafiogcy to automatically execute wire

transfer requests

33 David Wulf was a partner in the firm Wulf, Bates & Mbsp and was appointed investment advisor of the Trusts
by NPS pursuant to Chapter 436.
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Nearly $26 million in policy loans was taken against Lincoln policies duritegiant’s
tenure as trustee, and these loans depleted the value of the policies held by th&/ithasits
Allegiant’s authorization, money could not leave Tmasts Allegiant authorized any
disbursements from the trust assets based on the direchog PS employee through the
November 5, 1999 delegation letter, drafted by Mr. MoriSseEx. D-17. Mr. Sutton’s
signature on the policy loan requéétsills within the scope of the delegation Allegiant
authored, sancti@t, and under which it operatefillegiant had notice of the policy loans in its
own records A company is charged with knowledge of what is in its recdféton v. AT&T
Inc., 709 F.3d 343, 356 {4Cir. 2013). Mr. Morisse testified he did not know policy loans were
being taken. Even llegiantdid notexamine the records to see theasodf policy loansit
should have beealerted something was amisben large amounts of money were being
deposited into the trust by Lincoln and then immediately transferred back outarosam
substantially similar dollar amounts. Because Allegianihdidinvestigate these transactions,
they never discovered policy loans were taken out on Lincoln life insurance pbédieas trust
assets

Allegiant’s actions in failing to investigate or understand the nature and purpibee of
transactions moving through tieusts and failing to properly account for the transfers of policy
loan proceeds into and out of theusts allowed the policy loans to occur aAtlegiant’s failure
to control and protect the assets was a breach of Tiistwas a breach dfllegiant’s duty to
control and protect trust assets. A loss tolthestsoccurred when Allegiant, after receiving
policy loan proceeds in thErusts wired the funds right back out of theustsfor the use of NPS

to spendsometimes founauthorized purposes.

34 Rather than a representative of Allegiant signing the policy loarsfasmowner of the life insurance policies, Mr.
Sutton, from NPS, signed as owner of the life iagge policies.
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There is no question Allegiant breached its fiduciary duty to control and protect trus
assets when Mr. Morisse drafted a custody agreeatiemting NPS to retain custody of the
Lincoln life insurance policies. The drafting and execution ofdbsgtody agreemegeded
Allegiant’s authority to NPS, which allowed NPS and the Cassitys to loot tistsTand steal
millions of dollars. This was a complete dereliction of duty Allegiant owed to thefibaries.

Allegiant had an obligation to mainta@tcurate books and records reflecting all
transactions pertinent to the Trusts, and it utterly failed to do so. It had no recwst deposits
for each consumer, it did not maintain adequate records of the Lincoln insurance,@otidigs
failed to reconcile the trust transactions with the litifermation it did receive in the monthly
packets from NPS.

Allegiant made the decision it did not need to know how much money was deposited into
the trust for each individual consumer becabgeTrust Ageementequired NPSnot Allegiant,
to keep a breakdown of how each deposit should be credited to each cottéliemant did
not consider the entire provision of Article 1l, Section 2.4 of the Trust Agreemkiggiant did
need to know how much was on deposit for each consumer to properly administer its other
duties. Most significantly, if Allegiant did not know how much was on deposit for afispeci
consumer, it did not know what the appropriate amount to be disbursed to NPS when the
consumer died. Without accurate records, NPS could ask for more money than the 80% on
deposit for the consumer. It also needed the information to make correct datskaftincome.

NPS sent anonthly “netting form” to Allegiant. It showed a gross amount of depfusits

agroup of preneed consumers but did not list any specific detiated to consumersllegiant

35The Trust Agreement provided “With each deposit, Seller will proaideeakdown of how much of said deposit
is to be created to each “Owner” described by number and name of Owner.”
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never received any supporting detail for these numbers, and did not ask for dsy Teitai
failure to maintain consuméevel deposit records was a breacluoty.

When a consumer died or cancelled his or her policy, Allegiant was to distributedunds t
NPSin an amount equal to what had been previously deposited into the trust for that individual
consumer. Mo. Rev. Stat. § 436.045; Ex. P-168. During itg¢erllegiant distributed money
for death and cancellations claims through “netting forms” where NP& difls amounts it was
owed for death claims with the amount of deposits it was required to make into ttse Trust
Allegiant never received any infornian to show which consumers were covered by the
transactions. Thus, it never knew if the correct amount of money was distribuesttiio
consumer. Allegiant allowed NPS to take as much money out of the Trusts for death and
cancellationgo whichNPSclaimed it was entitled. Through this system, Allegiant improperly
ceded control to NPS and committed a breach of trust.

Allegiant never maintaineatontrolled, keptor reviewed aingleLincoln insurance
policy during its tenure as trusteghe monthly packets Allegiant received contained only the
face value of policy; they did not include@sh surrender value, which policies were paid
full, which required ongoing premium payments, how much money was owed in premiums, or
how many years of premiums were owed on the policies. Allegiant’s failuraitaaim adequate
records of Lincoln policies allowed the “mismatching” practice to occur.

The practice of “mismatching” the funds received into the trust and the teitins of
insurance policies purchased (faiaenple, allowing a fully patdip contract to be backed by a
policy with ongoing premium obligations) freed up the money Allegiant then alltovee
improperly diverted from th&rusts Lincoln’s Chief Financial Officer testified, and both parties’

actuaral experts opined, the practice of policy mismatching created problems fiute

272



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 273 of 305 PagelD #:
95293

Defendants’ own trust expert testified the payment of renewal premiums shweeldrbanpted
inquiry from Allegiant because it was contrary to Allegiant’s belief alhefihnsurance policies
were paid in full. As Mr. FitzPatrick testified, Allegiant had a duty to unidadsthe liquidity
needs of the Trusts, yet there is no evidence in the record Allegiant eveateal@r monitored
those needs. Had Allegiant been doing so, it would have been apparent the Trusts wgre payi
millions of dollars every year to keep the policies in force, Allegiant’s utatetmg of the
insurance policy assets was fundamentally flawed, and eventually, there wowlduvels to
pay for funeals.

Allegiant facilitated and enabled the mismatching practice to occur in the Tysts b
among other things, failing to monitor or track the Lincoln policies’ premium teeitisgfto
take any steps to ensure the premium terms of the Lincoln policies were prutiegtida
investigate the nature or purpose of the wire transfers to Lincoln processedlegiant’s
protocol, and by valuing the Lincoln policies at their face values when thegsolveire not
worth their face values due to the mismaighpractice This was a breach of trust.

Allegiant never reconciled any of the trust transactions or wire transitershe
information contained in the monthly packets. It never took any steps to verifydimaey of
the numbers provided by NPS. This was a violation of Allegiant’s recordkeeping duiresst
egregious example of Allegiant’s failure to keep adequate records is the WoriceS policy.
Allegiant initially booked the policy with a value of $13.5 million and then never cldahge
during its entire tenure as trustee. It continued to keep this policy on the books despit
nonexistence at the end of Allegiant’s tenure. Allegiant did not know how much, if ragytine
trust paid to purchase the policy, it did not know if any premiums were due on the policy, and it

did nothing to track the group term policy after initially booking it as an asseirlin2004,
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Allegiant became aware there as no support to demonstrate the policy stitl.exettat chose
to keep the policy on its books. Allegiant’s conduct regarding the Werldc®s policy was a
breach of its duty to keep proper records.

It was Allegiant’s responsibility to value the Lincoln policies. It chose toevidam
using their face value. This was incorrect because the policies were wortls fifualesheir face
values due to mismatching and policy loan practiGsh surrender value, rather than face
value, should have been used. Allegiant had ample evidenteustsowed renewal premiums
on the policies; thus, Allegiant was well aware face value was not the accurateiviiea
policies and was misleading to regulators, beneficigaies Bremen Bank, the successor trustee,
as to the value of the assets in the Trusts. Allegiant’s failure to acgurakeé the Trusts’
Lincoln life insurance policies was a breaxfhirust.

Allegiant breached its duties in failing to keep “adequate records of all pts/men
received” into the preneélustsandto “maintain adequate books of account of all transactions
administered through the trust and pertaining to the trustgénéas required by Chapter 436.
Allegiant never attempted to confirm distributions were for the proper amanohcould not
have done sa@ven had it triechecause of its lack of recekegeping. Allegiant kept no records
regarding the amount deposited for each individual consumer, engaged in no reamoiliati
records, did not identify whether the insurance policies were fully paid-up or gadgn
premium obligations, did not accurately report the market value assets, did not have an
understanding as to why funds were being wired out of the Trusts, and did not ensure the
statutorilyrequired test for income distributions was satisfied before distributing fund330 N
Allegiant kept no records that would allow it to comply with Chapter 436’s provisionsrgoge

distributions.
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Chapter 436 provided no income distribution could be made from a trust to a seller if the
distribution would reduce the aggregate market value of all property held in thedpterste
below the sum of all deposits made to the trust. Mo. Rev. Stat. § 436.031.3. To conduct this test,
Allegiant needed to know the aggregate market value of all property held in tie asusell as
the sum of all deposits made into the Trusts. JSF. Allegiant never performediatican to
deternine whether the trust was underfunded by having fewer assets than the total @mount
consumer depositéllegiant did not maintain records sufficient to determine the market value of
the trust assets or the sum of deposits made infortists It could rot calculate the market
value test, even if it had wanted to dol§dllegiant had calculated the market value test, it
would have discovered the Trusts were significantly underfunded when Allegiant toaksover
trustee, and continued tlecrease in value over Allegiant’s tenure. There was never a time when
income distribution could be madeéet, Allegiant regularly distributed income to NPS. Allegiant
breached its duties by failing to properly satisfy Chapter 436’s market teslinahen
distributing inome to NPS.

Allegiant also breached its duties by allowing imprudent investments to be made with
trust assetslhe record establishes investment in Lincoln policies was not prudent because
Lincoln was a Cassitpwned entity, a financially ailing company, theustsoverpaid for the
insurance coverage received, andThastspurchased policies with ongoing premium liability
but retained no assets to pay for those premidtiegiant never performed any investigation
into Lincoln, despite knowing it was dffited with NPSAs noted Allegiant never even
reviewed a single Lincoln life insurance poliwyconsider if the terms of the policies were fair,
and if the policies were fully-paid or multi-p@agliciesrequiring ongoing premium payments.

Allegiant’s falure to perform even minimal investigation into toin, despite knowing it was a
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Cassityowned company and that practically all trust investments were in the fdrmoofn
policies, was a breach of trust.

In addition to its failure to investigate Linocas an insurance company, Allegiant never,
during its sixyear period as trustee, took any steps to ensure the Lincoln policies being
purchased by the Trusts, or their premium terms, were prudent. Allegiant didemoknow
what the premium terms wea, that there were ongoing renewal premiums owed on most
policies. Allegiant’s failure to ensure the Trusts’ investments in Lincdigips, including the
premium terms, were prudent was a breach of trust. Allegiant’s failure tdigatesor inquire
into the monthly renewal premiums owed by the Trusts on the Lincoln policies waslaisach
of trust.

Allegiant alsoallowed a series of stock transfers to occur which breached its fiduciary
duty to the beneficiaries. The Trusts purchased a series offstotkorever Enterprisea
Cassityowned entityat above market prices, causing the Trusts to lose money. Allegiant did not
investigate the stock purchases and did not question Mr. Wulf about them. While Alleggant w
not required to monitor every inuesent decision, its failure to track any investments and to
determine whether any investment decision was prudent led to the Cassitys avidiiM
believing everything was acceptaptausing immense harm to the Trusts.

Allegiant inherited a series of debentures in Trust | from Mercantile ahahunary 2003,
and booked a series of new debentures in Trust I. Allegiant took no steps to ensureriese we
prudent investments and allowed NPS to update the balances of the debentures mather tha
deposit new consumer funds into the trust as required by Chapteklgfant had a

responsibility to exercise control over the debentures and to ensure they werd anade

276



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 277 of 305 PagelD #:
95297

permissible asset$his is another example of Allegiantailure to investigate if the investments
made by the Trusts were prudéht.

The record establishes Allegiant did nothing to ensure tlalted investments made by
David Wulf were prudent — or even investments, and in many édisggant never knew if the
Trusts were receiving any assets in return for funds wired out dttisés Allegiant had an
obligation to ensure the trust assets were not invested imprudently, even with timenagmpioof
an investment advisorhe applicability of he investment advisor defense and Defendants’
liability is discussed below.

Allegiant also committed a breach of the duty of loyalty during its resignatidrustee
in the manner in which it transferred the Trusts to Bremen Bank as successer Traste
evidence establishes Allegiant resigned because NCB instructed it to do sdegrahiA
understood and accepted it had to resign to ensure the merger with NCB clesgidnAfhiled
to inform any trust beneficiary, a court, or Bremen Bank of any of the known probidime
Trusts, including the Trusts were underfunded, assets appeared on trust staterhAfiegiant
knew to be norexistent, and th&rustshad massive ongoing premium obligations with no assets
to pay the premiums. Allegiant failed take steps to correct any of these issues. While such
disclosure or correction would plainly have been in the best interests of the iaeies{idt was
plainly not in Allegiant’s best interest because of the potential threat to¢hess of the merge
or, at the least, the risk NCB would demand to reduce the premium it had agreed teeganAll
in order to acquire it. Nowas any disclosure or correctgm the best interests of Herb Morisse
personally, as the record establishes he wanted a job with NCB, which he redeivess also
motivated to conceal the issues with the Trusts to further his own reputation in theyinddst

continue his career.

36 The Court does not find this was a breach of trusamse the debentures did not cause harm to Trust I.
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Not only did Allegiant fail to correct issues or disclose the matada¢rsdacts to
anyone, it went even further by affirmatively misrepresenting the state dttists to Bremen
Bank andencouragind@dremenBankto administer the Trusts such that the Pdikei-scheme
would continue. Mr. Morisse misrepresented to Bremen Bank the World Serfecesiirance
policy was an asset of the trust with a value of $13.5 million, even though Mr. Morisse knew no
support for the asset existed. Bremen Bank’s witnesses testified dly mot have accepted
the Trusts had they known the truth. Mr. Morisse a[secifically told Bremen Bank’s trust
officer to execute wire transfers from NPS immediately, to disbursei@on the books without
performing calculations required by Chapter 436, and to report insurance atalaes valuas
provided by NPS. This perpetuated and encouraged losses to consumers and funeral homes.
Allegiant had a conflict of interest with respect to its resignation and trarigfes drusts to
Bremen Bank. By protecting its own interests to the detriment of the berieficiallegiant
breached the duty of loyalfy.

Ultimately, Allegiant failed to understand the duties it owed to beneficiaridSaded to
fulfill the duties it undertook as trustee. Allegiant’s response to the factsioabe has been
repeatedly;we did not know this was occurring”. But they should have known; it was their duty
to know. Failure to look does not excuse failure to act.

B. Defenses

Defendants raise threefenses to liabilitythe authorization defendein pari delicto
defenseand the investment advisor defense.

1. Authorization anth Pari DelictoDefenses

37The Court is not persuaded the $30,000 Mr. Morisse received on the sucoesgfietion of the merger was a
motivating factor in his failure to make true statements to Bremen Bank.
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Defendantsnitially raised the authorization andpari delictodefenses in their Motion
for Partial Summary Judgment [EQF®. 1761] prior to the jury trial. In its ruling on the Motion
for Partial Summary Judgment, the Court held the authorization defense amgdhedelicto
defensecould notbe asserted agairnthie SDR because the public policy behind appointing a
receiver for a fraudulent, failed company, would be eviscerated if these defemegsewnitted.

The Eighth Circuit briefly discussed these defenses in its opinion remahdingge:

Identifying the trust beneficiaries is important, because PNC raises eeteased

on an assumption that NPS was the sole beneficiary. PNC contends that the
district court erroneously struck its authorization andpari delicto defenses
before trial. The authorization defense applies when a beneficiary concurs in or
assets to a breach of trust; such a beneficiary is said to have authorized the
breach and cannot complain about it in a lawsMdlker v. James337 Mo. 750,

85 S.W.2d 876, 885 (1935). Thre pari delicto defense provides that “a person
cannot maintain an action ih order to establish his cause of action, he must rely,

in whole or in part, on an illegal or immoral act or transaction to which he is a
party.” Dobbs v. Dobbs Tire & Auto Ctrs., In@69 S.W.2d 894, 897 (Mo. Ct.

App. 1998). These defenses do not apply to innocent Missouri consumers who
were to receive funeral services under a preneed contract, or to funeral homes
who were to provide those services. Because the consumers and funeral homes
were beneficiaries of the preneed trusts, the district courtalidrr in striking the
defenses.

Cassity 868 F.3d at 647.

Plaintiffs assert the Court should reject application of this defense bebauaes of the
case doctrine preveselitigation of a settled issue in a case. Plaintiffs argue the Eighth Gircuit
mandate encompasses Defendants’ defenses because they included them in theniefspeal
Defendants insist there are two new circumstances that did not exist at the tim€ouitis
prior rulings on these defensessf, this case is a trust cas®t a tort case, and second,

Plaintiffs are seeking to recover new categories of damages.

The law of the case doctrine stateghen a court decides upon a rule of law, that

decision should continue to govern the same issues in subsequent stateanneticase Little

Earth of the United Tribes, Inc. v. U.S. Dep't of Hous. & Urban D887 F.2d 1433, 14418
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Cir. 1986). It applies to appellate decisions, as well as to final decisions bgtite dourt.
First Union Nat. Bank v. Pictet Overseas Trust Corp.,,14@7 F.3d 616, 620 {8Cir. 2007).
The doctrine ensures uniformity of decisions, protects the expectations of the, fzarti
promotes judicial economiKlein v. Arkoma Prod. Cp73 F.3d 779, 784 {BCir. 1996).
However, a court has the power to revisit its own prior decisions, “although ascautie
should be loathe to do so in the absence of extraordinary circumstances such dsewhitiad t
decision was clearly erroneous and would work a manifest injusGteistianson v. Clb.
Indus. Operating Corp486 U.S. 800, 817 (1988).

The Eighth Circuit did nagxplicitly determine whether the authorization amgari
delictodefenses barred recovery by the SDR standing in the shoes of NPS, even though it was
raised on appeal by Bendants. As quoted above, it held the defenses did not apply against
consumers and funeral hom@s appellate court’'s mandate encompasses everything decided,
“either expressly or by necessary implicatidim.re MidAmerican Energy Cp286 F.3d 483,

487 (8™ Cir. 2002). An argument is rejected by necessary implication when the holdew) @tat
result reached is inconsistent with the argumeénited States v. Jordad29 F.3d 1032, 1035
(11" Cir. 2005).

The Eighth Circuit determinetly necessarymplication, the authorization and pari
delictodefensesas applied against the SDR, were properly stricken by this Court. It would have
only remanded the case as to the SG¥s as to all Plaintiffsf it had believed the defenses
were applicable.

In Knotts v. United Statethe United States asserted as a defense to a tort claim, it was
immune from tort liability under state law. 893 F.2d 758, 759G5. 1990). On appeal, the

district court’s judgment was vacated and remanded for reapportionment @irfdult
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determination of damagesl. at 760. The United States had raised its immunity claim in the first
appeal. When it attempted to do so again in the second appeal, the Fifth Circuit concluded it had
rejected the claim in the first appelal. at761. The Fifth Circuit statedBy remanding the case
with instructions that the district court apportion fault between Mr. Knotts and thed Btites,
we indicated, albeit tacitly, our rejection of the United States’ claim of immudity.

In remandimg this case he Eighth Circuit stated:

In summary, we affirm the judgment in part, reverse in part, and remand for

further proceedings. We conclude that Appellees brought ala@mstlaim in

equity that should have been tried to the court. Béweficiaries of the preneed

trusts were NPS, Missouri consumers, and the funeral homes that were to provide

services for the consumers. The measure of damages for the trust claimed defi

by § 205 of the Restatemeisetond) of Trusts. . . Although tlvase was tried to

a jury on a todaw theory, we do not dictate that the case be retried in its entirety.

The district court is familiar with the evidence and may proceed based on the

existing trial record as it sees fit, with receipt of additional ewideas the court
deems appropriate.

Cassity 868 F.3d at 651-652. The remand was for damages to be applied pursuant to trust law,
rather than tort lapand for this Court to receive any additional evidence it deems appropriate.
This necessarily implies tldefenses are not to beplied and the Eighth Circuit rejected
Defendants’ appeal on this issue. Thus, the law of the case doctrine applies.

A court may reconsider a previously decided issue if “substantially diffevghence is
subsequently introducedfie decisions “clearly erroneous and works manifest injustice,” or
“changed circumstances” provide a basis for departing from the law of thé.itsdzarth, 807
F.2d at 1441. Defendants have not presented substantially different evidence on this issue, nor
have they shown the prior decision was clearly erroneous and created manistiseinj he
cases cited in support of their defenses are the same cases reviewed by this@ousdyand
argued before the Eighth Circuit. While the circumstantdéise case have changed, it is being

decided pursuant to trust law rather than tort law, this change in no way affectaittise @rior
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decision on the issue because it was not specific to or dependent on tort law. The Court will not
reconsider whethahe authorization anih pari delictodefenses apply to the SDR standing in
the shoes of NPS.
2. Investment Advisor Defense

Defendants also asserted a defense to liability pursuant to appointment of anenves
advisor for the Trusts. Missouri Revised Statute § 436.031.2 allowed for the appointment of an
investment advisor to manage all investments in a preneed trust if certaincrenaditire met.
The principal and interest in the trust must have exceeded $250,000, the appointatemvest
advisor mushave been ederatregistered or Missouregisteredadvisor, and he or she must
have beemndependent and qualified. Mo. Rev. Stat. 8§ 436.031.2. The statute further provided:

In no case shall control of said assets be divested frormustee nor shall said

assets be placed in any investment which would be beyond the authority of a

reasonably prudent trustee to invest in. The trustee shall be relieved of alyliabil
regarding investment decisions made by such qualified investmesbadvi

Id. Before the first trial, in the prior summary judgment motions, Defendants atgpyetdad no
liability for any investment decisions made by the investment advisor. Thi$ i@mated this
argumentnd stated:

The statute relieves the trusteeabifliability regarding investment decisions made
by the investment advisor if the investment advisor is federally registered o
Missourtregistered, qualified, independent, [and] control of the assets remains
with the trustee and [] are not placed in amyestment which would be beyond
the authority of a reasonably prudent trustee to invest in.

ECF No. 2084, pg. 13. Defendants appealed the Court’s ruling and the Eighth Circuit affirmed,
holding:

A trustee always has a duty to ensure that trust asseiavasted prudently,
whether the trustee is investing the assets himself or monitoring the investment
decisions of an investment advisor. The statute recognized this ongoing duty by
providing that “in no case” where assets are invested imprudertiyestnent
advisor or no- may the trustee be relieved of liability. PNC is not relieved of
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liability unless Allegiant ensured that Wulf was investing trust assets witgin th
authority of a reasonably prudent trustee.

Cassity 868 F.3d at 6448 (internal citattns omitted). Defendants raised the investment advisor
defense again in their Motion for Summary Judgmemd &NC’s Investment Advisor Defense
ECF No. 2664, arguing Allegiant only had to ensure the investments being madbetgpe of
investments peritied by the trust agreement. This Court rejected this interpretation of the
Eighth Circuit’s holding and determined the trustee was not requiredigwevery single
investment made by the investment advisor but certainly was required to do motstichegk
if the typeof investment was permitted in the trust agreement.

Defendants now assert they have met all of the requirements for applicbthe
investment advisor defense and they should be relieved of liability for any innesteagsions
in theTrusts The Court wholeheartedly disagrees. Defendants have not met the requirements for
application of the investment advisor defense.

I. Minimum Principal and Interest Amount

Missouri Revised Statute § 436.031.2 provided an investment advisor may be appointed
when the principal and interest of the trust exceeded $250,000. Principal and intarest are
defined in the statut&he trust agreement defined “trust principal” as:

All funds deposited by the Seller with the Trustee under this Trushelddoy it

pursuant to existing and outstanding Funeral Agreement, but it shall not include

any earnings and realized capital gains from the investment and reinvieefmen

Trust Principal which earnings and all other gains shall accrue to Ssdlenay
be distributed to Seller as hereinafter provided.

Ex. P168, Article I, 1.7. Interest is not defined in the trust agreernaintiffs assert the value
of the assets in Trust IV at the start of Allegiant’s tenaceording to Terry Long, Defendants’

expet, was negative $2,722,234. Defendants’ argue Plaintiffs’ are using the dctakréaof
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the assets, not the principal valudaich included cdsin the amount of $305,769.88, cash
equivalents of $167,994.14, and bonds equal to $1,416,683.57.

The Courtdoes not believe the statute intended a trustee to determine the actuarial value
of trust principal and interest prior to appointing an investment advisor. Thus, the Cbusewil
the amount of principal listed on the first trust statement during Aliégitenure as trustee,
August 1998. These are the amounts listed by Defendants, above. Trust IV had at least $250,000
in principal when Allegiant became trustee to qualify for the appoint of an inveisatasor.

il. Independence of David Wulf

Thereis no question David Wulf was a registered investment advisor. The question
remains whether he was independent of Allegiant and NPS. The statute dstasenfobm
whom the investment advisor must be independent. Considering the purposes of the statute, to
protect money paid by consumers and funeral homes for preneed contracts, the Court holds the
investment advisor must be independent of the Seller. David Wulf was not independent of NPS
and this should have been clear to Allegiant. Mr. Wulf used an NR&lexddress, and shared
office space with NPS, dissolving any independence he once had. More importargty, theu
actions of NPS and Mr. Wulf showed he was clearly not independent of NPS.

iii. Failure to Monitor Investments

Finally, Defendants cannot take advantage of the investment advisor dbtaamese
Allegiant failed to monitor the investments of Mr. Wulf analilf, Bates & Murphyin any way,
shapepr form. Mr. Morisse repeatedly testified there was no system in place to track
investments. He did not check to see if an investment returned when money was sent out. He
never once questioned an investment decision; instead, he implemented a policy #biedltom

execute any wire transfers receivitds impossible for Allegiant to have monitored investments
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when it did not even know what types of investments were held biyrtisés Allegiant thought
all insurance policies were wheliée single premium, paith-full policies whenin fact,
millions of dollars of renewal premiums wegsaid and owedThere is no evidence account
reviews of the Trusts were completed and investments were ever revievegiaIcompletely
failed to monitor Mr. Wulf and the inverents he was making with trust assets, which included
stock purchases for amounts above market price and investments in the Caymus fund, Mr.
Wulf's own hedge fundDefendants are not protected from liability by the investment advisor
defense, because oflégiant’s failure to monitor investment decisicarsd lack of independence
of Wulf, Bates & Murphy.

C. Standing of SDR

Defendants again raise the issue of whether the SDR has standing to purssierclaim
behalf of consumers or funeral homes. The Court previously determined this issuneiary 12,
2015, and again addressed it on November 20, 2018. On January 12, 2015, the Court determined
the SDR could bring claims on behalf of consumers and funeral homes because the alaims we
not personal and the claims would inure to the benefit of the eSteCF No. 2092, pg. 20.
On November 20, 2018, the Court refused to address the issue again under the law of the case
doctrine, holding Defendants had not presented substantially different evideheage the
Court’s decision, they had not shown the decision was clearly erroneous and createst mani
injustice, and although the circumstances of the case have changed, it did wbthe@ourt’s
decision on the issue of standigpeECF No. 2789, pg. 22.df these same reasons, the Court
will not readdress the issue. The SDR has standing to bring claims on behalfaigstmers
and funeral homes.

D. SGASRIight to Recovery of Damages
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Defendants assert the SGAS’ recovery is limited to the actual bgpagfiter to be paid
under the Texas Receivership Stat@a November 20, 2018, in deciding Defendants’ Motion
for Partial Summary Judgment, the Ccetdit was not appropriate for it to determirig¢he
SGASs’ recovey was limited,how the money is dislosed from the Trustsrto whom it is
disbursed. That is a matter to be dealt with by the receivership court. Thislasked with
determining whether Allegiant breached its duties to the beneficiariesjtetcamount, if any,
should be restored to the trust. As a benaficithe SGAs may sue for all damages owed to the
Trustseven if the amount of damages they receive is ultimately linfieeECF No. 2789, pg.
22-24. The Court will not revisit this decision.

E. Damages

Restatement (Second) of Trusts 8§ 205 states lasviol

If a trustee commits a breach of trust, he is chargeable with: (a) any loss or

depreciation in value of the trust estate resulting from the breach gfdry)

any profit made by him through the breach of trust; or (c) any profit which would
haveaccrued to the trust estate if there had been no breach of trust.

On the parties’ motions for summary judgment, the Court held the types of remeailable
under 8§ 205(a), (b), and (aje mutually exclusivebuttwo separate breaches of trust canltesu
in two separate remedies. The Court concludes Plaintiffisbe awarded damages pursuant to §
205(a) using a diminution in value analysis. No damages will be awarded under § 205(b).
1. Damages under 205(a)

A trustee “is chargeable with (a) any lagsdeprecation in value of the trust estate
resulting from the breach of trust . E&tate of Luyties v. Scudddi32 S.W.2d 210, 216 (Mo.
1968). Under Missouri law, “resulting from” has been interpreted to require d cansaction

that is “reasonallapparent,” such that the “loss must be a natural and reasonable incident or
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consequence” of the conduPibage v. State Farm Fire & Cas. C@03 S.W.3d 781, 787 (Mo.
Ct. App. 2006)Eichholz v. Secura Supreme Ins. &5 F.3d 822, 827 {8Cir. 2013).

Allegiant’s conduct resulted in losses to the NPS preneed trusts. Asdietgite
Allegiant failed to act prudently to control, protect or adequately record theassets. Through
the wire transfer protocpthe custody agreement, and the delegdater, Allegiant effectively
allowed the Cassitys to use the trust funds as they desired. Allegiant did nothiogitor the
investments, ensure their prudence, determine if the Trusts were re@aseatg in return for
money going out, track the liquidity needs of the trust, ensure income distributigns we
statutorily allowed, or check death claim and cancellation distributions wsetieef proper
amount. Mr. Morisse’s drafting of documents resulted in complete abdication giahlls
duties permitting the Trusts to be looted. Defendants, as Allegiant’s sois;ese liable to
restore all losses thierustssuffered during Allegiant’s tenure as trustee.

Multiple expert witnesses were presented at toastablistthe losses to the Trusts
during Allegiant’s tenure. Plaintiffs presented Steve Browne, who determinezbda using
forensic accounting, and Andrew Dalton, who determined damages using actuamniee sci
Defendants presented Robert Rock, who opined on the usefulness of using forensic @dcountin
this matter, and Terry Long, who determined damages using actuarial sBieticef the
actuarial experts offered diminution in valineories for calculating damages.

Steve Browne, Plaintiffs’ forensic accountant, engaged in a transagtimansaction
analysis of the activity in the Trusts. He categorized and quantified the iossa®n different
categories: policy mismatching, policy loans, overpayment of death claimgpenpncome

distributions, premium overpayments on single premium life insurance policiestuiese and
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the World Service group term life insurance policy. Mr. Browne opinioned tHanagalosses
to Trust IV, CSA, MTW, and the Trust | debentures, was $108,217,829.

Mr. Rock critiqued Mr. Browne’s analysis, adsay it was not reliable because the
fungibility of money rendered it impossible to know where the trust funds went oetgocae
the losses. The Court does not embrace Mr. Browne’s methodology and opinions; some of his
calculations are reliable, whitghers are not. A major concern of the Court’s is the possibility
some losses have been counted twice.

Plaintiffs’ actuarial expert, Andrew Dalton, testified the diminution in trustev&du
Trusts IV, CSA, and MTW, as measured by the decrease in funded status dirtlstsevas
$47,408,222. In calculating this amount, Mr. Dalton used the Standard Nonforfeiture Law’s
proscribed formula for calculating the net cash surrender value of theslii@ice policies. The
premiums necessary to keep the policies in force under the particular terms&iottie
policies werenot part of Mr. Dalton’s equation. Therefore, Mr. Dalton also determined whether
theTrustspaid an actuarially fair premium for the insurance coverage being issuedalém D
concluded Allegiant overpaid for the Lincoln life insurance policies by $41,266,474. Thus,
according to Mr. Dalton, there was a total actuarial loss tdnhtsin the amount of
$88,674,696.

Defendants’ expert, Terry Longalculated the diminution in trust valua the Trusts to
be $72,287,615. Mr. Long opined Allegiant is accountable for only $40.5 million of the decrease
in value. Mr. Long reduced the $72 million by $11.3 million by aggregating the reduction in
value of the three trusts for which Plaintiffs seek losses, with four other NRfegulerustsvith
positive values for which Plaintiffs are not seeking losses. The Court disagttedsisv

reduction. Each of the seven NPS ped trusts were separate trusts, with separate
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beneficiaries. Gains in onealld not be used to offset losses in anotBeeRest. (Second) of
Trusts § 213 (a trustee cannot reduce the amount of his liability for one breach wittrukse
amount of gain from a different breach of trust).

Mr. Long also reduced his trust loss calculation by $20,394,301: (1) a reduction of
approximately $17.9 million for the “initial impact of new business” between 2001 and 2004; (2)
a reduction of approximately $2 million for a decrease in interest rate;lenel$3) a reduction
of approximately $500,000 for a decrease in value oTthsts non-insurance assets. The Court
does not embrace these reductidrige $17.9 million reduction for the “initial impact of new
business” ignores the factual and economic realities of the case, as Mr. Ddltelaiatiffs’
economic expert, Jonathan Arnold, testified. Reducing Defendants’ liabilitydsrmount
would impropely credit Allegiant for allowing the policy mismatching that occurred, and for
allowing theTruststo operate through a Ponzi-like scheme. The Court does not believe Mr.
Long’s other reductions are reliable, for the reasons set forth in the FirndiRgd, supra

Mr. Long and Mr. Dalton disagree as to whether there was any premium awerpdyy
the Trusts. Mr. Long opined there was not, but at the same time conceded any premium
overpayment was captured in his calculation that the Trusts lost $72.3 million in valuleeover t
Allegiant tenure. Mr. Long conceded, on cross-examination, the single biggsshrhe
believed there was no premium overpayment was because he assumed the Linosurdifee
policies held by the Trusts paid a growth benefit to either the Trusts or NRSlydiver. Dalton
opined there is no factual or evidentiary basis to believe the insurance polices gawhih.

All of the documentary and testimonial evidence indicates the policies did nahypgycavth.
Therefore, the Qart finds Mr. Dalton’s testimony to be more persuasive and concludes no

reduction in calculatedrusts’ losses should be awarded because of a growth benefit factor.
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The primary area of dispute between Mr. Dalton and Mr. Long is whether the pat@er d
field for the actuarial calculations was the accounting data used by Mr. Long,prethieim
rate data used by Mr. Dalton. Mr. Long testified, by using the premium rateMiatDalton’s
premium overpayment calculation was overstated by $14.3 million because fopserglam
policies there was a double count of the premiums.

Both Mr. Dalton and Mr. Long testified their actuarial calculations did naidecthe
Trust | debentures, or the World Service group term life insurance policy. To &me e Cart
decides these were losses toThests those losses have not been included in the actuarial loss
calculations. The Court will not include the Trust | debentures and World Servieaslpstes
in the damages. Mr. Long’s diminution in value analysis necessarily captuisiihation of
value of any asset that had value at the start of Allegiant’s tenure. Nba#haforld Services
policy or the Trust | debentures had any value, thus, there were no lossedetsatiidhem.

The record establishésust funds were not used to purchase the World Services policy.
Plaintiffs’ experts testified the value of the policy was “essentially’zehen it was booked and
at the end of Allegiant’s tenure. Therefore, there were no trust losses tesbadih it.

Considering Mr. Long’s exclusion of premium overpayments, the three expertgjemma
calculations are remarkably close to each other. Before adding in losses omsthe Tr
debentures, World Services Life policy, and single-premium overpaymentsohly'slloss
calculation is $72,287,615; Mr. Dalton’s loss calculation is $74,227,215; and Mr. Browne’s
calculation is approximately $77.1 million.

The Court has considered all of the testimony offered by Plaintiffs’ anch@saiés’
expert witnesses on trust losses. Considering all of the evidence, the Court fagianXk

breaches of trust resulted in losses toTthestsin the amount of $72,287,615.00, based on an
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actuarial calculation of diminution of the Trusts’ vallefendants, as successorsnterest, are
liable for this amount.
2. Damages under 205(b)

Plaintiffs seek between $19.66 million for merger expenses Allegiageally “would
have had to indemnify National City for in the event of a termination of the meege/6r a
$25 million beakup fee in the evdrthe merger was terminated and Allegiant was acquired by
another bank within two years. Plaintiffs also ask the Court to award damagesfiisrmade,
through stock and stock options, by Allegiant’s directors, officers, and emplayelesling Mr.
Hayes, Mr. Weiss, and Mr. Morisse, that they would have lost if the merger hadatsani
Plaintiffs seek these damages under Restatement (Second) of Trusts § 205(b).

The Court holds Plaintiffs are not entitled to damdgesnerger expensdgecause there
is no evidence the claimed expenses were fengger costs rather than for post-closing
integration costs. Mr. Ramirez, who was in charge of NCB’s M&A departmentigigst
Plaintiffs’ claimed expenses contained a mix ofprergerand post-closing costs, and in some
instances “the bulk of them would be post merger.” Blusting expenses are not recoverable
and Plaintiffs cannot ascertain which portion is properly attributable tmprger expenses.
Plaintiffs’ merger finance expgrAnjan Thakor, conceded he cannot say to a reasonable degree
of professional certainty how much of the expense damages were pre-closingesxese
damages are speculative and will not be imposed.

Plaintiffs’ damages sought for a potential $@#lion breakup fee and the profits made
by Allegiant’s employeesrealsospeculative and cannot be imposed by this Court. Payment of
this feeby Allegiant to NCBwould have required the merger to be terminated, and Allegiant to

have been acquired bya@her entity within a tweyear period. There was no analysis presented

291



Case: 4:09-cv-01252-ERW Doc. #: 2953 Filed: 07/03/19 Page: 292 of 305 PagelD #:
95312

by Plaintiffs as to the likelihood of these events occuriihgny steps would have had to occur
for Allegiant to have incurred the $25 million breafifee: (1) NCB determines there are
liabilities from Allegiant’s administration of the Trusts; (2) NCB declares thostitiied
material; (3) NCB provides notice and opportunity to cure; (4) Allegiant does no SuNCB
terminates the publickannounced merger; (6) the termination is announced to the public; (7)
another bank steps in and buy’s Allegiant’s stock. All of these steps are hygadilaetd it is
entirely speculative as to whether they would have occurred. For these rélas@surt will
not impose damages for a breakfepor for profits made by Allegiant’'s employees because
there is no evidence to support the merger would not have concluded. No damages will be
awarded under § 205(b).

F. Punitive Damages

In a diversity action, the propriety of an award for punitive @lges and the factors to
consider in granting such an award are questions of statBtawning-Ferris Indus. of Vt., Inc.
v. Kelco Disposal, Inc492 U.S. 257, 278 (1989). In Missouri, punitive damages may be
awarded when a defendant’s conduct is outrageous, because of the defendant’ svevdmoti
reckless indifference to the rights of othétallmark Cards, Inc. v. Monitor Clipper Partners,
LLC, 758 F.3d 1051, 1060Y{&Cir. 2014). “When someone intentionally commits a wrong and
knew that it was wrong at the time, an evil motive and wanton behavior is exhibited.| An evi
intent may also be inferred where a person redileisregards the rights and interests of
another personfd. Punitive damages are awarded in cases alleging a breach of fiduciary duty
“where the wrongful acts were perpetrated in a willful, wanton, or maliciousendiKoester v.
Am.Republican Inv., In¢.11 F.3d 818, 823 {8Cir. 1993). Every breach of fiduciary duty does

not warrant an award of punitive damadds:‘The remedy of punitive damages is so
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extraordinary or harsh that it should be applied only sparinglgdrn v. Union Pacific R.R.
Co, 50 S.W.3d 226, 248 (Mo. 2011) (reversed on other grounds).

The record in this case supports an award of punitive damages. Based on all of the
evidence presented at trial, the Cdimtls Allegiant circumvented protections created to prevent
pre-need trusts from losing their assets and was a trustesrie only. The following conduct by
Allegiant showed its reckless disregard for the beneficiaries: the prétbegiant intentionally
put into place at the beginning of its trusteeship, under which it would not review any wire
transfer requests beforeggessing them; Allegiant’s practice of accepting NPS’s statement of
death claim distribution amounts without ever understanding them or attempting tcileecon
them to the amounts on deposit as required by Chapteth86ustody agreemeiatnd the
delegation letter authored by Allegiant under which NPS could freely dictatébdistms of
assets.

As set forth at length abowehen resigning as trustee and transferring the assets to
Bremen Allegiant was in a conflict of interest with respect to itsgmeation as trustee and the
record clearly establishes Allegiant putiitterests ahead of the beneficiaries. Mr. Morisse acted
dishonestly in misrepresenting the state of the trust assets to Bremen, dnalithicteckless
indifference to the rights of the beneficiaries by instructing Bremen ortdhvadminister the
Trusts such that the Cassity scheme would continue.

Throughout his longestimonialexperiencen this case Mr. Morissewasrepeatedly
askedwhenmakingspecificdecisionsaandtaking particularaction,if hebelievedhewasdoing
anythingwrong.He alwaysansweredNo.” It is the responsibility ofhis Courtto carefully
examineall of theevidencan this caseto look at actionstakenby Allegiant Bank personnel,

andothersassociatedavith issuegresentedn thecaseanddecide from theweightof the
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evidenceijf Allegiant Bank should bassessedunitivedamagesTheissueis notwhether
HerbertMorisseis abadpersonTheissueis not, lookingbackover moreghantwentyyears,if
samekind ofisolatederrorwasmaderesultingin harm.Thetaskat handis for the Courto
decidewhetherconduct fowhich Defendant@reresponsiblewasoutrageoushecausef evil
motive or recklessndifferenceto therights of others omwherewrongfu actswereperpetuatedh
awillful, wanton, omaliciousmanner.

As arelativelynewly charteredbank,Allegiants Presidenaindseniorofficials decided
theBankshouldhavea trustdepartmento demonstratéllegiant wasafull-servicebanking
institution. Nonehadanyexperienceor knowledgan administeringoreneedfuneraltrusts,and
only Mr. Morissehadalittle experiencasatrustadministrator.

Thisis not about theilification of HerbertMorisse;it is about senioAllegiant Bank
officials, who conductedhe business of the Bank, focusing on producing méorayemselves
andshareholderdacking knowledge of th@perationof atrustdepartmenandthe
responsibilitiegsheBankhadto individual consumer depositoasidfuneralhome provides,
acceptinghe NPSpre-needtrustsinto theBanKs trustdepartmentor a tokerfeeto administer
thetrustswith aninsufficient number of untrainesimployeesincludingMr. Morisse,in the
Trustdepartmentanddirectinghim to functionin a money-losingrustdepartmentto fulfill
responsibilitieseitherthey nor he understoodhe knowingly, willful transferof the worthless
World ServicesGroupPolicy to Bremen,representingt wasworth $13,522,377.35, knowing
hadno valuewaspatrticularlyegregious.

A specialMissouristatutewasadoptedpertainingto pre-needfuneraltrusts.Chapter436
of theRevisedStatutesovereddutiesandresponsibilitief atrusteeadministeringore-need

trusts,among other things. SeniBankofficials wereacquaintedvith DouglasandBrent
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Cassity,of theCassityfamily, which operatednanycorporationsOneof thesecorporationsvas
NPS,whichwasrecognizedy Allegiant Bank officials asa possible sourder fund deposits
into its newly fashionedrustdepartmat to satisfytheneedto project theBankasafull-service
Bankfor marketingpurposesThe Bankwasableto convinceNPSofficials it wasableand
willing to receivefunds into the Bankyhich would actastrustee Initially asmallamount of
fundswerereceivednto trust,thenall of theNPStrustswerereceivedoy the Bank.

A perniciouspatterndevelopedwherebyMr. Morissewasgivenmoreandmore
authorityto administerall thetrustsandto draft documentandcorrespondenceslatedto the
trustdepartmentasanuntrainedfiduciary. Mr. Morissewasalwaysa skilled draftsmanwvho
performedegalservicedor the TrustDepartmenandthe BankHe wasaskedby the Bank
presidento draft documentgor the Trusts operationsto preparedraftsof memoandumsand
lettersfor interdepartmentadfficesin the Bankwith Cassityownedentitiesandbank
examinerslt is not knownpreciselyhow muchpressuravasput onMr. Morisseby senior bank
officials in hisdrafting of documentsndhis activitiesonbehalfof theBank, butit is clearthere
wasnointercessiorby anyAllegiant Bankofficial to controlMr. Morisse’sactionsor redirect
his recklesscourse His functioning onbehalfof theBank causedanddirectly contributedo
causemassivdinanciallossedo the Trustsin this case.

Whenit becamehisresponsibilityto serveastrustadministratofor Allegiant Bank,Mr.
Morisseobtained aopy of Chapter436.He mademarksonthatcopyandwasinterrogatedat
trial, extensivelyabout his understanding of te&tutelt is undisputed th&ankhadcontracted
with a reputablé&t. Louislaw firm which wasavailableto Mr. Morissefor advice.He did not

consult theirm to seekadvice on understanding the provisions ofdtatute He believedhe
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wasqualifiedto serveastrustadministratoffor Allegiant Bankthatwould serveastrusteefor all
of theNPStrusts.

Thefirst sectionof Chapterd36wasthedefinitionssection.The number(1) definition
concernedBeneficiary,” definedas“the individualwho is to be the subject of the dispositions
andwhowill receivefuneralservicesfacilities or merchandiselescribedn apreneedontract.”
Foralmostsix yearsMr. Morissebelievedthe onlybeneficiaryof theNPStrustswasNPS,and
healsosaidhe thoughillegiant Bankwasbeneficiary For that period,he did not consider
funeralservicerecipientsor astheyarefrequentlyreferencedconsumersr contractownes, as
entitledto his careastrustadministrator.

More troublingis his actionsrelatedto controllingtrustassetsHe testifiedhe understood
avalid trustrequireda granto(NPS),atrustee(Allegiant Bank)andabeneficiary.Nevertheless,
henevertook control of Lincolrlife insurancepolicies,themajorasset®f thetrusts,but
permittedthepolicies,or whatrepresentethepolicies,to remainwith NPS.After a bank
examinatiorby the MissouriDivision of Insurance concludingllegiantwasin violation of
Chapterd36.031 2for not holdingandcontrollingthepolicies,hedrafteda“custodyagreement”
which allowedNPSto hold thepoliciesandmadeit easiefor NPSto withdraw moneyfrom the
trusts.While Mr. Morissesaidhe knew avalid trustrequireda grantorfrusteeandbeneficiary,
he tookAllegiant Bank out ofthatequationdemonstratindpis lack of understandingf the
integrity of trustrequirementsWith thedrafting of thatagreementparticularlysince he did not
reviewrequestdor disbursementsom thetrusts,Allegiant Bankbecamea bank accourfor
NPS,whichraidedthe Trusts.He did notkeeptrackto seeif investmentcameinto the Trusts,

for moneygoingout of theTrusts,andapproveceverysinglerequestor wire transfersout of the
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Trusts,erroneouslyelievinghe could notnterferewith therequestof Wulf, Bates& Murphy,
investment advisor.

Mr. Morissewasconfident havasnotrequiredto keeprecordsin theBankfor amounts
of money on deposfor eachconsumerHe never knew the amount of monayy consumepaid
into the TrustshewasadministeringHe erroneouslyelievedeveryinsurance policy hevas
buyingfrom Lincoln wasapaidin-full policy with nofuture premiumsrequired.In fact, eighty
onepercentof thetime, hewasbuyingmulti-paypoliciesrequiringfuture premiumpayments,
mostlyfor tenyearswith afew for twentyyears.He thoughtfacevaluemeantthe policywasa
paid up, paicdin-full policy. If hehadkeptrecordsasrequiredby Chapter436, he could have
lookedat thepoliciesandseenhewasnotgettingfor whathewaspaying,he could haveseen
NPSwastaking out policy loans on the insurarpmiciesto paypremiumson other individuals’
policiesandwasspending monefor otherthaninvestmet purposesChapter436.031 5stated:
“The trusteeof apreneedrustshallmaintainadequatdooks of account ddll transactions
administeredhrough thdrustandpertainingto thetrustgenerally.”Underthis provision,and
under industry custorandpractice Mr. Morisseviolatedhisfiduciary dutiesby failing to
controltrustassets.

If AllegiantBankdid not conclude thmergerwith NCB, it wasto sufferpenaltiesand
senior banlofficials andshareholdersieregoingto losemanymillions of dollars. During the
duediligenceinvestigatiorby NCB, it discoveredotential “hugdosses’if it acceptedheNPS
preneedrusts.The Bankwasput on noticeo divestitself of theTrustsbefore theanergerwould
becompletedMr. Morissewastaskedwith the responsibility of finding auccessotrusteethat
would assumehetrustasset@andtrustliabilities beforethe merger He knewandconsultedwith

Mr. Markow, who wasat thattime with BremenBank,to discusdransferof the Truststo
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Bremen Mr. Morissemetwith Mr. Markow andtwo memberf hisadministrativestaff. Mr.
Morissetook copiesof the NPStrustaccountsaand“may havetakencopiesof thetrust
instrumentghenor at alatertime.” He believeshetook acopy of the mosturrentpacketfor
Trug IV. Mr. Markow expressedoncernabout theability to dealwith the volume ofvire
transfersOnMay 4, 2004 Mr. Morissesentaletterto Mr. Markow which includedcopiesof
accountsynoptic report$or eachof thetrustaccountsanda synoptic report includinigasic
informationfor eachtrustaccountHe alsoprovidedcopiesof theTrusts’ governingtrust
instrumentsandcopiesof prior years’incometax returns.In all, 91 pagesvereproducedy Mr.
Morisse.

Paperworksuppliedto BremenBankdid not include thevire requestransferforms.
Wire forms showing policyrenewalsdid notgo to BremenBank.Otherinformationnot supplied
to BremenBankincludedinternalbankforms, TrustlV statementshowing monthlyenewalsof
payments out of rustlV to Lincoln,andthe $454,000.00 amount dfgg premiumson life
insuranceolicies.He told BremenpersonnelBremenshouldreportinsurancevaluesas
providedby NPSwithoutanyindependenteconciliationor verificationby Bremen,andBremen
shouldsimply digtribute “the income outhatwason the bookstatherthanperformingthe
calculationin accordancevith Chapter436.Thisis intentional conduct knowhy Mr. Morisseto
bein violation of Chapter436,willfully leadingBremenawayfrom learningthelegal
obligationsit would beaccepting.

WhenTrustlV wastransferredo BremenBank, evidence of insurangeApril 2004was
listedatfacevalueof $131million. Allegiantassignedts interestin Lincoln policiesto Bremen

BankonMay 20, 2004.
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The Courtwill notrepeatall thathasbeenrecordedn this opinion abouthe World
ServiceGrouptermpolicy. It wastransferredo Bremenasanassehaving amarketvalue of
$13.5million. Mr. Morissedraftedthe documentisting theassetdeingtransferredo Bremen
Bank.BremenBankrelied on therepresentationsiadeby Mr. Morisse.In fact, theWorld
ServiceGroup policywasworthless, notworth onecent. Mr. Morrisedid not believe
Allegiant TrustDepartmenheededo acquirea copy otthe policy becauséevidenceof the
policy” satisfiedthetrust'srequirementThisis consistentvith his mistakenbelief Allegiant had
no responsibilityo hold andcontroltrustassetssuchbeliefis in violation of Chapter436.

TheWorld ServiceGroupterm policy representedhorethaneightpercentof theentire
value ofTrustIV. Mr. Morissewould notadmitthis wasamaterialamount of thérust, stating,
materialis arelativeandsubjectiveterm.He surprisinglysaid,“The Bankwasnotdetermining
the prudence ddny specificinvestmentctionor deposit,” nanatterthesizeof theassetMr.
MorissesaidAllegiant did nottrackto seeif paymentaverebeingmadeon the $13.5nillion
policy. Shortlyafter Allegiant bookedthe World ServiceGroupterm policy asanassebf Trust
IV, the policylapsedandceasedo exist.

OnMarch 24, 2004Mr. Jurmanovichfor NCB, askedabout theNorld ServiceGroup
policy. Mr. Morissewasembarrasse@henhewasinterviewedby NCB’s auditors Mr.
JurmanovichandMr. Hipskind, about the policgndtheevidenceof thepolicy. Whenaskedoy
Mr. Jurmanovich about the polidylr. Morissesaidhe mayhavelookedinto whetherthe policy
still existed.

In theprior trial, Mr. Morissetestified,in early2004,Mr. Jurmanovich inquired;ausng

Mr. Morrisseto look into whetherthe World Serviceterm policy existed,”And when[he] looked
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into it, [he] could notfind not just apieceof paper[He] couldn’tfind thatthereexistedanysuch
assettall.”

The Bankhadavault countrecord,consdereda serious documeint trustadministration
whichwassupposedo showassetdeingputin andtakenout of the vaultMr. Morrisebelieved
it waspresentedo the Operation®epartmentn the bookinganddepositprocessput did not
remembeif therecordof theWorld ServiceGrouppolicy waseverdepositednto Allegiant’s
Bankvault,andhedid notrecalleverseeingsucharecord.

Mr. Morisseconfirmed,in March 2004,whenhe could not provide paperwork, showing
the continueckxistenceof theassetheescalatedip the problemThe seniortrustdepartment
officersandthebackoffice wereawareof anddiscussedhematterasaresultof Mr.
Jurmanovich’s audindit wasaconcernof thebackoffice, becaus¢heywerein chargeof the
vault countMr. Morisseadmittedhetalkedto operationgnanageCharDuPontwho managed
the vault,andbelievedhetalkedto othermemberf the seniotrustmanagementommittee
about not finding suppofor the policy.

Fromthetime theassetvasbookedasan assetof Allegiant Bank,with amarketvalueof
over $13.5million, the value orAllegiants booksneverchangedMr. Morisseknew aterm
policy becameworthlessf premiumswerenotpaid.He neverinvestigatedo seeif premiums
werebeingpaid.Mr. Morisse admittedhe continuedo book theWorld ServicesGroupterm
policy aftertheseinquiriesweremadefinding no supportHe reportedLincoln hadno recordof
the policyandtherewasnoWorld Servicecompany he could findVhenhewentto another
companyAmericanGrowth,andaseparaténsurancecompany,‘they hadnothing.”He believes

hetried to contactLincoln+elatedinsuranceeompanies.
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After he couldfind absolutely nothingerifying the policy,he put theWorld Service
policy on thestatementrepresentingo BremenBankit hadamarketvalue of $13.5nillion. Mr.
Morissemetwith Mr. Markowandshowed him thetatementsecommending thé/orld Service
policy hada valueof $13,522,337.39Not only could he notfind existenceof the policy,he
drafted a document representing the@luewas$13,522,337.3%1e agreedccommonsensevould
tell, a persomeadingtheassignmentvould believetherewassucha thingastheWorld Service
policy. He saidhe did not think of hovit might berelied upon.

Mr. Morissewasbeinguntruthfulwhenhetestifiedunderoathhebelievedthe policywas
in existencevhenhetransferredvhatwasaworthlessassetMr. Morissés conductwas
outrageoudecausde hadanevil motiveandactedwith recklessndifferenceby transfering a
worthlessasseto BremenBank,which herepresentetb BremenBankhadamarketvalue of
$13.5million, whenhe knewit wasworthlessandthe policy did noexist.

Mr. Morissehasgiven untruthfultestimonythroughouthis benchtrial, asindicated
above Mr. Morissewasagainuntruthfulwhenhetestifiedunderoathhebelievedthe policywas
in existencevhenhe knowingly willfully andintentionallytransferrech worthlesasseto
BremenBank, knowingBremenBankbelievedit wasreceivinganassetaluedby Allegiant at
$13,522,337.39Mr. Morissés conductwaswillful, wantonandmalicious;hewasactingwith
anevil motiveandacing with recklessndifference through the combination of knowingly
giving falsetestimonythroughouthis benchtrial andby transferringa worthlessasseto Bremen
Bank.

The Courthasexaminedranscriptsaandexhibitsfor hundreds of hours, painstakingly

reviewingandre-reviewingall of theevidenceknowing thehigh burden ofPlaintiffsin
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receivinganawardof punitivedamagesWithout hesitationthe CourtoelievesPlaintiffs are
lawfully entitledto anawardof punitivedamagesin the amount of $15,000,000.

G. Prejudgment Interest

Plaintiffs are seeking prejudgment interest from May 14, 2004, the lasf ddlggiant’s
tenure as truste& November 28, 2018, tHest day of trial, in the amount of either
$116,124,981 (simple interest) or $222,053,662 (compound interest). Defeastarts
prejudgment interest is not appropriate because Plaintiffs’ damages dacgidaiiéd or readily
ascertainable. The Court holds prejudgment interest is appropriate in this begtening on
August 17, 2017, the date of the Eighth Circuit’s remand to this Court, and November 28, 2018,
the first day othe benchirial.

In their Motion for Partial Summary Judgment on Prejudgment Interest, Datenda
asserted Plaintiffs could not recover prejudgment interest. Becausedhmaidation of whether
prejudgment interest is appropriate is guided by the equitable principlesnestand justice,
see infrathe Court declined to rule on the issue on summary judgment because it had not heard
all of the evidenceSeeECF No. 2789. However, the Court did determine an award of
prejudgment interest is not limited to situations where a trustee has usedsetstasits own
purposes oratained benefit from those assets or where a trustee was required to $icidgets
in interestbearing investments and did not dolslb.The Court did hold prejudgment interest
may only be awarded, even in equitable actions, when damages are liquidated ayd readil
ascertainabldd.

The question of prejudgment interest is controlled by stateGatvon v. Columbia Mut.

Ins. Co, 723 S.W.2d 5, 7 (Mo. 1987). An award of prejudgment interest serves two purposes: to

compensate a party for the “true costsnoney damages incurred” and to promote settlement
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and deter attempts to benefit from the delays of litigattrah Container Co. v. Delphi Indus.,
Inc., 783 F.2d 743, 752 {BCir. 1986). In equitable actions, the Court is guided by the principles
of fairness and gticewhen determining whether to award prejudgment interestlth Care
Found. of Greater Kan. City v. HM Acquisition, L1807 S.W.3d 646, 668 (Mo. Ct. App. 2017).
Damages are liquidated when “the amount becomes due and is fixed and determined or
readily ascertainable by computation or a recognized standzotiitnbia Mut. Ins. Co. v. Long
258 S.W.3d 469, 480 (Mo. Ct. App. 2008). A party’s denial of liabilitgdefense against a
claim, or a dispute as to the amount of damages, does not preclude an award of prejudgment
interest.ld. Prejudgment interest may be awarded even in cases where a damage calculation is
dependent on expert testimotnlimited Equip. Lines, Inc. v. Graphic Arts Ctr., In889
S.W.2d 926, 942 (Mo. Ct. App. 1994).
In this case, damages did not become readily ascertainable until the ErglitisCi
holding the case must be decided pursuant to trust law. Initially, Plaiptffsued a daages
theory under tort law, which the Eighth Circuit rejectelhintiff's theories and claims for
categories of damages vacillated over the course of this litigation, makingekimaially
unascertainablélacheca Transport Co. v. Phila. Indem. Ins.,G&7 F.3d 1188, 1197 (&ir.
2013).Not only were Plaintiffs’ damages unascertainaljy)yang the principles of fairness and
justice as is appropriate in equitable actions, the Court does not find it would be fairge ch
Defendants with prejudgment interest for a time period in which they suctessfidnded their
legal claims. However, once the Eighth Circuit determined the case should bel grecileant
to trust law, the damages became readily ascertainable. Therefore, the Csurtdintifs’ are

entitled to prejudgment interest to compensate them for the “true cost” of $haf kogst assets.
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When a court awards prejudgment interest in an equitable action, the rateest iisteet
by Missouri Revised Statute § 408.020, which stiatiesest is set at nine per cent per annum.
Health Care Found. of Greater Kan. Ci§07 S.W.3d at 668-69; Mo. Rev. Stat. § 408.020. The
statute does not specify whether simple or compound interest should be dgp(sairts may
assess compound interggten “justice requires it to serve the cause of equityf the parties
have consented to it in the contract or agreement at idsaéth Care Found. of Greater Kan.
City, 507 S.W.3d at 669. Compound interest has been upheld in cases where theza has be
breach of fiduciary duty such as self-dealing or commingling of fudd3he Restatement
(Second) of Trusts § 207 states a trustee is chargeable with compound intereseon(g)wie
has received compound interest, (b) he received a profit at least equal to compaoast orte
(c) it was his duty to accumulate the income. Because there was-dea@iy or commingling
of funds in this case, and the three situations outlined in Restatement (Secondjso Pk do
not apply, the Court will award simple interest, not compantetest

Therefore, the Court will award simple interest from August 17, 2017, to November 28,
2018, at a rate of nine percent per annum, for a total amount of $14,847,678.07 in prejudgment
interest.

Accordingly,

IT ISHEREBY ORDERED, ADJUDGED and DECREED thatjudgment shall be
issued on behalf of Plaintiffs, against Defendants National City Bank, N.A. andBBNC
N.A., in the amount of $72,287,615.00 in damages to the Trusts, $14,847,678.07 in prejudgment

interest, ané15,000,000.00 in punitive damages, for a total of $102,135,293.07.
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IT ISFURTHER ORDERED thatPlaintiffs’ Motion for Judgment Against PNC Bank
on Allegiant’s Breaches of Trust and PNC’s Investment Advisor Defense [ZR2BENIED, as
moot.

IT ISFURTHER ORDERED thatDefendants’ Motion for Judgment on Partial
Findings Under Federal Rule of Civil Procedure 52(€)ENIED.

IT ISFURTHER ORDERED thatPlaintiffs’ Motion for Rule 52(c) Judgment Against
PNC Bank on PNC'’s Affirmative DefensesD&NIED.

An appropriate judgment will accompany these Findings of Fact and Conclusions of
Law.

So Ordered thi8rd day ofJuly, 2019.

&. RAusk S bb—

E. RICHARD WEBBER
SENIOR UNITED STATESDISTRICT JUDGE
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