George v. Astrue Doc. 22

UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

KElI TH E. GEORCGE
Pl aintiff,
Case No. 4:09CVv1686 FRB

V.

M CHAEL J. ASTRUE, Comm ssi oner
of Social Security,

N N N N N N N N N N

Def endant .

MEMORANDUM AND ORDER

This matter is on appeal for review of an adverse ruling
by the Social Security Admnistration. Al matters are pending
bef ore t he undersi gned United States Magi strate Judge, with consent
of the parties, pursuant to 28 U S.C. 8§ 636(c).

| . Procedural Background

In Septenber of 2008, plaintiff filed applications for
Disability Insurance Benefits (“DIB’) and Supplenental Security
Inconre (“SSI”), alleging disability as of Mrch 31, 2008.
(Adm ni strative Transcript (“Tr.”) at 109-22). Thereafter,
plaintiff anmended his onset date several tines. (Tr. 8, 19-21,
108, 138, 191). At the time of the April 14, 2009 hearing,
plaintiff anmended his onset date to allege disability beginning
March 2, 2007. (Tr. 8, 19-21, 138). On April 21, 2009, plaintiff
again anmended his applications to allege a closed period of
disability from March, 2, 2007 to Decenber 9, 2008. (Tr. 108

191).

Dockets.Justia.com


http://dockets.justia.com/docket/missouri/moedce/4:2009cv01686/102613/
http://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2009cv01686/102613/22/
http://dockets.justia.com/

Plaintiff’s applications were initially denied, and he
requested a hearing before an admnistrative |aw judge (“ALJ").
(Tr. 67). On April 14, 2009, a hearing was held before an ALJ,
(Tr. 17-55), and on My 21, 2009, the ALJ issued his decision
denying plaintiff’s applications. (Tr. 5-15). Plaintiff sought
review of the ALJ's decision with defendant Agency’s Appeals
Council, (Tr. 16), and on Septenber 2, 2009, the Appeals Counci
denied plaintiff’'s request for review?! (Tr. 1-4). The ALJ’'s
decision thus stands as the Conm ssioner’s final decision. 42

U S.C. 8§ 405(9).

1. Evi dence Before the ALJ

A. Heari ng Testi nony

During plaintiff’s adm ni strative hearing, the ALJ heard
testinmony fromplaintiff and fromBrenda Young, a vocational expert
(“VE"). At the beginning of the hearing, counsel for plaintiff
i ndi cated that he wi shed to anend plaintiff’s onset date to all ege
onset a year earlier, and to allege a continuing disability rather
than a closed period of disability. (Tr. 19-21). Counsel
expl ai ned that he was doi ng so because plaintiff was involved in a
vocational rehabilitation program and the Regul ati ons all owed one
to continue benefits until graduation. (Tr. 20-21). The exact
provi sion was not correctly quot ed.

Plaintiff testified that he had been referred for

The Appeals Council indicated that it revi ewed additional evidence;
nanely, a July 14, 2009 letter fromattorney Frank A. Wllians. (Tr. 4). M.
WIlliams’ letter is found in the record at pages 195-96.
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vocational rehabilitation, and that this was the second tinme he had
been referred. (Ld.) He stated that he first used vocationa

rehabilitation in 2004 foll ow ng back surgery, and was successful.
(Id.) Plaintiff testified that his present vocational supervisor
told himthey could help himw th schooling, or pay an enpl oyer to
take him on and give him permanent enploynent. (Tr. 42).
Plaintiff testified that he had not seen his vocational supervisor
in two nonths, and was confused by her opinion, inasnuch as she
told himhe would not be hired for sedentary jobs he felt he could
do. (Tr. 44). Plaintiff’s counsel stated that plaintiff had
applied for vocational rehabilitation, but the ALJ expl ained that
he required proof that plaintiff was actively participating in a
continuing vocational rehabilitation program (Tr. 47-49). At
counsel s request, the ALJ agreed to hold the record open for seven
days follow ng the hearing to all ow presentation of such evidence.
(Tr. 53).

Plaintiff testified that he was married, and lived in a
house wiwth his wife and their two children, ages 13 and 10. (Tr.
23). Plaintiff graduated fromhigh school, and conpl eted two years
of trade school in floor installation. (Tr. 24). Plaintiff has a
driver’s license, but testified that a neighbor drove himto the
heari ng. (Ld.) Plaintiff testified that he did not have a
vehicle; that he had | ost both of his vehicles the precedi ng nont h;
and had just purchased a vehicle for his wfe. (Tr. 25). He
testified that he |l ast drove about a nonth ago. (ld.)

Plaintiff testified that he | ast worked in April of 2008
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at apparently two carpet installation positions; that each job
| asted about four or five days; and that he earned just over
$3, 000. 00. (Ld.) He testified that he worked three jobs in
Decenber of 2007 that went into 2008. (Tr. 25-26). Upon
questioning by the ALJ, plaintiff testified that he worked for
Di anond Wl Il M dwest in 2006 doi ng various jobs, such as front desk
supervi sor, expediter for the fence conpany, router, schedul er, and
finance supervisor. (Tr. 27). As finance supervisor, plaintiff
supervi sed people, and did counter sales and estinmates for
cust oners. (Ld.) Before this, plaintiff worked as a truck
coordi nator, which invol ved schedul i ng deliveries and drivers, and
maki ng sure the truck mai nt enance and paperwork was in order. (Tr.
27-28). As expediter, router, and scheduler, plaintiff was
responsible for getting contracts and installation site surveys.
(Tr. 28). Before this position, plaintiff was in training,
| earni ng the business. (Ld.) Before working for D anond Wall
M dwest, plaintiff worked for five years for Flooring Systens
| ncorporated as a floorman, floor |ayer, and journeyman fl oorer.
(Tr. 29). In the interim plaintiff worked for Richard Fl oor
Covering as a fl oorman. (Ld.) In 1996, plaintiff worked as a
fl oorman for KCl Construction and Trans Commercial Flooring, and in
1995, plaintiff worked as a fl oorman for Beseda Enterprises. (1d.)

Plaintiff testified that he began seeing Dr. Doerr in
March of 2007 for shoul der pain. (Tr. 30). Plaintiff stated that
his neck woul d tense up and pain woul d radi ate down his right arm

and he would |ose sensation in his hand “to the point of
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overexertion |like sweating, major headaches.” (1d.) Plaintiff
testified that he had on occasion vomted and bl acked out after
driving hone. (Id.) Plaintiff testified that he had a partial
tear in his rotator cuff, and that Dr. Doerr admnistered a
cortisone shot. (Tr. 30-31). Plaintiff testified that the shot
did not help, and he requested pain nedication to allow himto get
back to work. (Tr. 31). Plaintiff testified that, when he
returned to Dr. Doerr, however, he again received a shot. (ld.)
Plaintiff testified that Dr. Doerr told himto do therapy three
times per week, “and then we’'ll talk about surgery.” (Ld.)
Plaintiff testified that he replied that he “didn’t have that tine
to spare,” and proceeded to get a second opinion and to go to pain
managenent. (1d.)

Plaintiff testified that, during pain nanagenent, he
received a total of three cortisone injections in his neck, and was
taking Vicodin.?2 (Tr. 32). He stated that the first injection
| essened his pain, but the pain returned, and he requested and
received a second injection. (Tr. 33). Plaintiff testified that
the second injection helped for “not even a nonth,” and that
surgery was recomended, but cardiology clearance was needed.
(Ld.) Plaintiff explained that he had been diagnosed wth
cardi onyopathy, and takes daily nedication. (Tr. 33-34).
Pl aintiff underwent cervical fusion on Septenber 11, 2008, and t hen

did physical therapy exercises at hone. (Tr. 34). Plaintiff

2Micodin is a conbination of the drugs Acetanm nophen and Hydrocodone,
and is used to relieve noderate to noderately severe pain.
http://ww. nl mni h. gov/ nedl i nepl us/ drugi nf o/ nednast er/ a601006. ht ni
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testified that he had radiating pain across his right shoul der
bl ade into his neck, but has not received treatnent due to | ack of
resources. (Tr. 35).

Plaintiff testified that, since he was diagnosed with
cardi onyopat hy, he has “not felt 100 percent on any given day.”
(Tr. 36). He stated that he has ongoing pain and headaches, and
could not work overhead with his right arm (l1d.) He testified
that he could carry a bag of groceries, but not very far, and
estimated that he could confortably Iift 15 pounds but no nore than
20. (ld.) Plaintiff stated that he was bedri dden for a week after
nmovi ng a bag of charcoal. (1d.) He testified that, in March of
2007, he was able to sit for two hours before experiencing pain in

his back and right leg. (Tr. 38). Wen asked whether his neck

woul d hurt, plaintiff testified “[well, yeah. | mean it would
droop down. It would cause just fatigue, a lot of fatigue and the
arm heavy.” (ld.) He stated that he had a hard tine sitting in

the right posture. (ld.) Plaintiff testified that, in March of
2007, he could stand for “maybe two hours” before needing to lie
down, and stated that, at the tinme, he frequently laid down for

fifteen m nutes each hour, even when working. (Tr. 39).

When asked whether he had synptons related to
cardi onyopat hy, plaintiff testified that the only synptons he had

were side effects fromthe drugs he took. (Tr. 40). He testified



that he took Coreg® and Accupril,* (Tr. 44), which caused profuse
sweating, cold hands and feet, and fatigue. (Tr. 40). He stated
t hat he had an echocardi ogram once per year, and saw a speci ali st
every six nonths. (Tr. 40-41). Plaintiff then testified that he
had fluid in his lungs and had a hard tine breathing, and that he
gagged “quite a bit.” (Tr. 41). Plaintiff testified that workers’
conpensati on had not been involved wth any of the problens he had

had since March of 2007. (Tr. 45).

The ALJ then heard testinony from vocational expert
Brenda Young. Ms. Young characterized plaintiff's past work as
semskilled, and nedium and sonetines heavy from a |l|ifting
st andpoi nt. (Tr. 50). The ALJ asked Ms. Young to assune a
hypot hetical individual who could lift and carry 20 pounds
occasionally and ten pounds frequently; stand and/or walk for a
total of up to about six hours in an ei ght-hour day with the nornal
breaks; sit for a total of up to about six hours in an eight-hour
day with the normal breaks and engage in no nore than occasi onal
overhead use of the domnant arm and who would need to avoid
concentrat ed exposure to extrenes of heat and cold. (Tr. 51). M.
Young testified that such an individual would be able to work in
plaintiff’'s past positions of counter sales and estimation, and

truck coordinator. (1d.)

%Coreg, or Carvedilol, is used to treat heart failure (condition in
whi ch the heart cannot punp enough blood to all parts of the body) and high
bl ood pressure. http://ww. nl mnih.gov/nedlineplus/druginfo/ meds/a697042. ht m

4Accupril, also known as Quinapril, is used to treat hypertension.
http://ww. nl mnih. gov/ nedlinepl us/drugi nf o/ neds/ a692026. ht m
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The ALJ then asked the VE to assune the factors fromthe
first hypothetical with the additional factor of a limtation of
two hours at a tine for standing, sitting or wal king, and the VE
testified that such a Iimtation would not preclude those jobs.

(Tr. 52).

Plaintiff’s counsel asked the VE to assune that the
i ndi vidual would be required to lay down or recline for up to a
total of two hours during the workday, and the VE testified that
such restriction woul d precl ude those jobs, and woul d al so precl ude

all full-time work. (Tr. 52-53).

B. Medi cal Records

The record indicates that plaintiff saw Dale E. Doerr,
MD., on March 2, 2007 with conplaints of right shoul der and neck
pai n. (Tr. 203-04). Plaintiff denied a specific injury, but
stated that he began having right shoul der and neck pain on Mrch
1, 2007 after putting together a set of steps. (Tr. 203).
Plaintiff stated that he had experienced ri ght shoul der painin the
past, but that it had been intermttent. (ld.) Plaintiff stated
that he had pain with forward fl exi on, abduction, and internal and
external rotation, and described the pain as “sharp.” (Ld.)
Plaintiff stated that Vicodin controlled his pain and hel ped him
sl eep. (Ld.) Plaintiff stated he had occaional nunbness and
tingling radiating down the right upper extremty to his hand and
fingers, but that his was intermttent and not attributable to his

recent pain. (Tr. 203).



Dr. Doerr noted that plaintiff was alert and oriented,
and in no apparent distress. (Tr. 204). Upon exam nation, Dr.
Doerr noted full range of notion of the neck, wth slight
tenderness to pal pation over the right lateral neck with | ateral
flexion to the left, and mld tenderness to the trapezi us nuscl es.
(ILd.) There was no swelling, discoloration, bruising, or warnth to
pal pation. (ld.) There was decreased range of notion with forward
flexion to 90 degrees, abduction to 90 degrees, and full internal
and external rotation, and no instability was noted. (Ld.)
Strength was +5 out of 5, and there was no tenderness to pal pation
over the acrom oclavicular joint. (Tr. 204). Dr. Doerr’s
i npression was right shoul der inpingenent syndrone, right shoul der
acrom ocl avi cul ar degenerative joint disease, and right shoul der

rotator cuff tear, and he ordered an MRI. (ld.)

An MRl performed on March 7, 2007 reveal ed prom nent
hypertrophi c bone changes of the acrom ocl avicular joint, multiple
smal | tears of the labrumw th the early devel opnent of paral abral
cysts, but norotator cuff tear. (Tr. 205-06). Plaintiff returned
to Dr. Doerr on March 9, 2007, and his MR findings were noted.
(Tr. 202). Dr. Doerr indicated that he discussed treatnent options
with plaintiff, and chose cortisone injection, which was then
per f or med. (Id.) Plaintiff reported “good relief” of his pain

followng injection, and was scheduled to return in one nonth.
(ld.)

Plaintiff returned to Dr. Doerr on April 4, 2007, and
reported that he was starting to have nore pain in the area of his
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right shoulder. (Tr. 201). Physical exam nation reveal ed i nproved
range of notion, but plaintiff was still tender on some of the
extrenmes of notion. (ld.) Dr. Doerr advised that plaintiff return
to activities as tolerated, and return for reevaluationin three to

four weeks. (1d.)

Records from Edward M Gel t man, M D., of the
Cardi ovascular Division of Wshington University's School of
Medicine, indicate that plaintiff was seen on April 12, 2007 for
foll ow up regardi ng his noni schem c cardi omyopathy. (Tr. 242-43).
Plaintiff reported bei ng physically active; stated that he had | ost
his office job; and that he was working part-tinme doing flooring.
(Tr. 242). Dr. Geltman noted that plaintiff’s was 251 pounds,
which was unchanged, and described plaintiff as “sonewhat
overweight.” (ld.) Plaintiff did not feel any specific exercise
limtation, but did not do anything “terribly vigorous” such as jog
or play tennis. (ld.) Dr. Geltman noted that plaintiff was “doing
really quite well from a cardiovascul ar standpoint,” and that no
changes in plaintiff’s treatnment were needed. (ld.) Dr. Geltman

wote that plaintiff was “having sonme difficulty with his right

rotator cuff, but right now, there is no surgery planned. If it
were to be done, | see no reason from a cardi ovascul ar standpoi nt
t hat woul d generate any excessive cardiac risk.” (Tr. 242). Dr.

Geltman noted that an echocardi ogram would be perfornmed when

plaintiff’s “insurance status stabilizes.” (1d.)
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Records fromGerald Mahon, M D., indicate that plaintiff
was seen on July 13, 2007 for eval uation of neck and right shoul der
pain. (Tr. 226-28). Plaintiff stated that his problem had been
going on for nonths, and described his synptonms as burning and
aching pain that begins at the base of his right neck or in his
upper back and radiated down his armto his hand, and stated that
he sonetinmes felt paininhis elbow (Tr. 226). Plaintiff denied
weakness and stated that he had been taking Tylenol for pain.
(Id.) Plaintiff reported that chiropractic treatnent and physi cal
t herapy had not helped. (1d.) Dr. Mahon noted that plaintiff had
a history of idiopathic cardionyopathy, atrial fibrillation and
CHF, but that these conditions were under control. (Ld.)
Plaintiff reported that he was taking Deltasone® and Tessal on

Perle.® (Tr. 226).

Muscul oskel et al exam nation reveal ed 5/5 plus strengthin
plaintiff’s upper extremties, (Tr. 227), and normal reflexes and
sensation in both arms. (Tr. 228). Dr. Mhon' s assessnent was
neck pain and armnunbness and cervi cal radicul opathy. An MR was

ordered, and plaintiff was given Vicodin and Flexeril.” (ld.)

SDel t asone, or Prednisone, is used alone or with other nedications to
treat the synptons associated with low |l evels of corticosteroids, which are
substances that are nornmally produced by the body and necessary for nornal
body functions. http://ww. nl mnih.gov/nedlineplus/druginfo/ nmeds/a601102. ht n

5Tessal on Perles, or Benzonatate, is used to treat cough due to the
common col d, bronchitis, pneunonia, or other lung infections.
http://ww. nl mni h. gov/ nmedl i nepl us/ dr ugi nf o/ mreds/ a682640. ht m

Fl exeril, or Cyclobenzaprine, is a nuscle relaxant used to rel ax
muscl es and relieve pain caused by strains, sprains, and other mnuscle
injuries.
http://ww. nl mni h. gov/ nedl i nepl us/ drugi nf o/ nednast er/ a682514. ht ni
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Plaintiff’s July 16, 2007 MRl revealed a large right sided | ateral
spur and di sc conbi nation affecting the dura and the exiting root,

and mnimal diffuse disc bulging at C4-5 and C6-7. (Tr. 229).

On August 7, 2007, plaintiff was seen by Robert J.
Bernardi I1l, MD. for neck pain that had caused himto limt his
wor ki ng. (Tr. 258). Plaintiff stated that overhead work
aggravated his pain. (l1d.) Upon exam nation, there were no nuscle
spasns, trigger points, or swelling, and plaintiff had full range
of notion of his neck and shoulders. (ld.) Dr. Bernardi reviewed
plaintiff's M and opined that plaintiff had right C6
radi cul opathy, and was a candidate for selective right-sided C6
nerve root injection and a honme cervical traction device. (Tr.

259) .

Records from Malti Dave, MD., of St. Louis Pain
Managenment Center, Inc., indicate that plaintiff was seen on August
10, 2007 for evaluation of pain in his neck and right upper
shoul der. (Tr. 210-11). Dr. Dave wote that plaintiff reported
havi ng right shoul der disconfort since April of 2007, and that an
MRl at that tinme revealed a “partial tear to right shoulder.” (Tr.
210). Plaintiff reported undergoing a right shoul der injection,
but suffering serious pain seven days later and seeing a
chiropractor for an adjustnent. (l1d.) Plaintiff reported pain in
his neck with radiation and nunbness in his right arm described
his pain as “stabbing;” rated it as a five on a one-to-ten scal e;
and stated that it was worse in the evening. (ld.) He reported
havi ng had back surgery in 2004. (1d.) He reported that he took
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hydr ocodone® and cycl obenzaprine.® (Tr. 210). Upon exam nati on,
Dr. Dave noted that plaintiff was in no acute distress, wth a
normal gait and bal ance. (Id.) Plaintiff was given a right C6

sel ective nerve root injection. (Tr. 212).

Plaintiff returned to Dr. Dave on Septenber 10, 2007 and
reported that the nerve root injection had given himtwo weeks of
“good relief,” but that his pain was slowy returning as he had
“started working nore.” (Tr. 212). Plaintiff reported dull,
aching, nagging pain on the right side of his neck. (Ld.) he
deni ed any new synptons. (ld.) He denied past hospitalization
(Id.) It is indicated that plaintiff exercised, and worked as a

floor layer. (Tr. 212).

Upon exam nation, plaintiff had limted neck range of
notion and a positive test for cervical radiculopathy. (ld.) He
had full notor strength bilaterally, intact sensation, and a
negative test for neurol ogical tension. (Ld.) There was no
cl ubbing, edema or rash in his extremties. (ld.) Plaintiff was
treated with a selective nerve root steroid injection. (Tr. 212-

13).

On January 30, 2008, plaintiff was seen by Bakul Dave,

M D., at Washington University’'s Division of Pain Managenent, with

8Hydr ocodone i s an opiate anal gesic used to relieve nbderate to severe
pain. http://ww.nl mnih.gov/nmedlineplus/drugi nfo/ meds/a601006. ht m

%Cycl obenzaprine, a nuscle relaxant, is used with rest, physical
t herapy, and other neasures to relax nuscles and relieve pain and di sconfort
caused by strains, sprains, and other nuscle injuries.
http://ww. nl mnih. gov/nedlinepl us/drugi nf o/ neds/ a682514. ht m
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conplaints of pain and nunbness in the right side of his neck and
shoul der area, which began in the spring of 2007 whil e bendi ng and
twsting at work. (Tr. 217, 218). Dr. Bakul Dave indicated that
plaintiff had seen Dr. Malti Dave and had undergone nerve root
injections “that hel ped himsignificantly.” (Tr. 217). Plaintiff
stated that his pain worsened with stress and exerci se and i nproved
with a cold pack. (ILd.) He stated that he tried chiropractic

treatnent w thout rmuch help. (1d.)

Plaintiff reported that he was taking Coreg, Accupril,
Zol oft, 1 Wtorin,! and Atacand.!* (Tr. 218). It was noted that
plaintiff did not drink alcohol or snoke, but did use marijuana.
(Tr. 217). Plaintiff reported that he did not feel depressed, and

that he worked as a floor layer. (1d.)

Dr. Dave noted that plaintiff’s power “was nostly 4+ to
5/5 in right hand grip; otherwise, 5/5.” (Ld.) Plaintiff had
“nostly normal ” sensation, decreased range of notion of flexion and
extension of the cervical spine, and tenderness to the right
cervical paraspinal area and right mddle trapezius area. (ld.)

Dr. Dave’s assessnent was cervical degenerative disc disease, and

10Zol oft, or Sertraline, is used to treat depression, obsessive-
conpul sive disorder, panic attacks, posttraumatic stress disorder, and social
anxi ety di sorder.
http://ww. nl mnih. gov/nedlinepl us/drugi nf o/ neds/ a697048. ht m

B\Vytorin, or Sinvastatin, is used to reduce the anpbunt of harnful fatty
subst ances such as LDL cholestrol and triglycerides in the blood, and to
i ncrease the amount of HDL chol esterol in the bl ood.
http://ww. nl mnih. gov/nedlinepl us/drugi nf o/ neds/ a692030. ht m

2At acand, or Candesartan, is used to treat hypertension.
http://ww.nl mnih. gov/nedlinepl us/drugi nf o/ neds/ a601033. ht m
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cervical radiculitis, and a nerve root injection was perfornmed.
(Tr. 217, 220-22). Dr. Dave advised plaintiff to follow up on an

as- needed basis. (Tr. 217).

Plaintiff returned to Dr. Bernardi on June 4, 2008 and
reported that he had undergone three selective nerve root
injections with Drs. Malti Dave and Bakul Dave, and that he had had
“definite inprovenent in his synptons with the injection.” (Tr.
261). Dr. Bernardi wote that plaintiff stated that “after each
injection his pain would be significantly better for one or two
mont hs and then would slowy recur.” (1Ld.) Plaintiff reported
that the pain he was currently experiencing was “not nearly as
severe as the pain he was having before the injections.” (ld.)
Upon exam nation, Dr. Bernardi detected no nuscle spasns, trigger
points, or swelling, and plaintiff had full nontender range of
nmoti on of the shoulders, full notor power in his upper extremties,
and normal tone. (ld.) Dr. Bernardi noted that plaintiff was a

candi date for anterior cervical discectony and fusion. (Tr. 261).

Plaintiff returned to Dr. Mihon on June 6, 2008 wth
conplaints of swelling, warnth and tenderness over his right
kneecap. (Tr. 225). Plaintiff reported that he knelt alot in his
j ob, and wore knee pads. (ld.) Dr. Mahon aspirated fluid fromthe

knee. (1d.)

Plaintiff returned to Dr. Geltman on July 28, 2008, and
was noted to have done reasonably well. (Tr. 240). Dr. Geltman

described plaintiff as “overweight.” (l1d.) Plaintiff underwent an
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echocardi ogram (Tr. 249-51), and Dr. Geltman wote that, overall,
he was “very pleased with [plaintiff’s] cardi ovascular condition.”
(Tr. 240). Dr. Celtman wote that he had enphasi zed t he i nportance
of achieving optimal body weight for long-termhealth. (1d.) Dr.
Geltman noted that there was no cardi ac reason precl udi ng surgery.

(1d.)

On Septenber 11, 2008, Dr. Bernardi perforned anterior
C5-C6 di scectony and osteophytectony and fusion at Barnes-Jew sh
West County Hospital. (Tr. 263-67). Plaintiff saw Dr. Bernardi
for follow up on Cctober 8, 2008, and Dr. Bernardi noted that
plaintiff was “doing quite well,” but had sonme residual synptons
which Dr. Bernardi opined were nuscular in nature. (Tr. 289).
Plaintiff saw Dr. Bernardi again on Decenber 9, 2008, and it was
not ed t hat radi ographs of plaintiff’s cervical spine were negative.
(Ld.) Dr. Bernardi noted that plaintiff appeared to have had

conplete resolution of his pre-operative synptons. (Tr. 287).

On Cctober 20, 2008, State agency nedical consul tant Mel
Moore, MD., conpleted a Physical Residual Functional Capacity
Assessnent. (Tr. 272-76). Dr. Moore opined that plaintiff could
occasionally lift and/or carry twenty pounds and frequently |ift
and/or carry ten; could stand and/or wal k for about six hours in an
ei ght - hour wor kday, and coul d push and/or pull without limtation.
(Tr. 273). Dr. Mbore opined that plaintiff was limted in his
ability to reach, but had no other areas of nmanipulative
[imtation. (Tr. 274). Dr. Moore opined that plaintiff should
avoi d concentrated exposure to extrene heat and cold. (Tr. 275).
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[, The ALJ’'s Deci si on

The ALJ in this case determned that plaintiff had not
engaged i n substantial gainful activity since March 2, 2007. (Tr.
10). The ALJ determned that plaintiff had the severe inpairnents
of cervical degenerative disc disease, degenerative joint disease
of the right shoulder, and cardionyopathy, but did not have an
i npai rment, or conbination of inpairnments, that nmet or nedically
equaled a listed inpairnent. (Tr. 10, 12). The ALJ exhaustively
anal yzed all of the nedical evidence of record, and concl uded t hat
plaintiff retained the residual functional capacity (also “RFC’) to
perform light work except that plaintiff was limted to only
occasional overhead wuse of his right arm and nust avoid
concentrated exposure to extrene heat and cold. (Tr. 10-12). In
conjunction with his RFC determnation, the ALJ analyzed the
credibility of plaintiff’s subjective conplaints, citing 20 C F. R
8 404.1529 and 416.929, the Regulations corresponding with the

Eighth Grcuit’s decision in Polaski v. Heckler, 739 F.2d 1320 (8th

Cr. 1984), and concluded that plaintiff’s subjective conplaints of
pain and other synptons precluding all work were not entirely
credi bl e. (Tr. 12-14). The ALJ determned that plaintiff was
capabl e of performng his past work as a counter sales person and
truck coordi nator/expediter, inasnmuch as this work did not require

t he performance of work-rel ated activities precluded by plaintiff’s
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residual functional capacity. (Tr. 14). The ALJ concl uded that
plaintiff had not been under a disability, as defined in the Soci al

Security Act, fromMrch 2, 2007 through the date of the deci sion.

(1d.)

In the case at bar, plaintiff argues that the ALJ failed
to conduct a proper credibility analysis. Plaintiff also
chal I enges the ALJ's RFC determ nati on, arguing that the ALJ fail ed
to conpl ete a function-by-function assessnent and failed to include
a narrative discussion of the rationale for his RFC finding.
Plaintiff contends that the ALJ erroneously failed to properly
consider his obesity and the nunbness in his arm hand and fingers
when assessing his RFC, and argues that the ALJ failed to properly
evaluate the opinion of the state agency nedical consultant and
expl ain the weight given thereto. Plaintiff further contends that
the ALJ erroneously failed to make explicit findings of plaintiff’s
past relevant work, and failed to resolve the conflict between the
VE s testinmony and the requirenents of plaintiff’s past rel evant
wor k, inasmuch as the Dictionary of Cccupational Titles (“DOr”)
descriptions that nost closely resenble his past relevant work
requi re frequent reaching, and the ALJ determned that plaintiff
was limted in his ability to reach overhead. In response, the
Comm ssi oner contends that substantial evidence supports the ALJ’ s

det erm nati on

| V. Di scussi on
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To be eligible for Social Security Disability Insurance
Benefits and Suppl enental Security I nconme under the Social Security

Act, plaintiff nust prove that he is disabled. Pearsall V.

Massanari, 274 F.3d 1211, 1217 (8th Gr. 2001); Baker v. Secretary

of Health & Human Servs., 955 F.2d 552, 555 (8th Cr. 1992). The

Social Security Act defines disability as the “inability to engage
in any substantial gainful activity by reason of any nedically
det er m nabl e physi cal or nental inpairment which can be expected to
result in death or which has | asted or can be expected to |last for
a continuous period of not less than 12 nonths.” 42 U S. C. 88§
423(d) (1) (A), 1382c(a)(3)(A). An individual wll be declared
di sabled “only if his physical or nental inpairnment or inpairnents
are of such severity that he is not only unable to do his previous
work but cannot, <considering his age, education, and work
experience, engage in any other kind of substantial gainful work
whi ch exists in the national econony.” 42 U.S.C. 88 423(d)(2) (A,

1382c(a) (3) (B).

To determne whether a claimant is disabled, the
Comm ssi oner engages in a five-step eval uation process. See 20

C.F.R 88 404.1520, 416.920; Bowen v. Yuckert, 482 U. S. 137, 140-42

(1987). The Comm ssioner begins by deciding whet her the cl ai mant
is engaged in substantial gainful activity. If the claimant is
wor ki ng, disability benefits are denied. Next, the Comm ssioner
decides whether the claimant has a “severe” inpairnment or
conbi nati on of inpairnents, neaning that which significantly limts

his ability to do basic work activities. If the claimant’s
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inpairnment(s) is not severe, then he is not disabled. The
Commi ssi oner then det erm nes whet her claimant’ s i npai rnment (s) neets
or is equal to one of the inpairnments listed in 20 C.F. R, Subpart
P, Appendix 1. |If claimant’s inpairment(s) is equivalent to one of
the listed inpairnments, he is conclusively disabled. At the fourth
step, the Conmm ssioner establishes whether the clai mant can perform
his past relevant work. If so, the claimant is not disabled.
Finally, at the fifth step, the Comm ssioner evaluates various
factors to determ ne whether the claimant is capabl e of perform ng
any other work in the econonmy. |[If not, the claimant is declared

di sabl ed and becones entitled to disability benefits.

The deci sion of the Comm ssioner nust be affirmed if it
i s supported by substantial evidence on the record as a whole. 42

U.S.C. 8 405(g); Richardson v. Perales, 402 U.S. 389, 401 (1971);

Estes v. Barnhart, 275 F. 3d 722, 724 (8th Gr. 2002). Substanti al

evidence is | ess than a preponderance but enough that a reasonabl e
person would find it adequate to support the conclusion. Johnson
v. Apfel, 240 F.3d 1145, 1147 (8th Cr. 2001). This “substantial
evi dence test,” however, is “nore than a nere search of the record

for evidence supporting the Comm ssioner’s findings.” Colenan v.

Astrue, 498 F. 3d 767, 770 (8th Cr. 2007) (internal quotation marks
and citation omtted). *“Substantial evidence on the record as a
whole . . . requires a nore scrutinizing analysis.” 1d. (internal

guotation marks and citations omtted).

To determ ne whether the Comm ssioner’s decision is
supported by substantial evidence on the record as a whole, the
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Court nust review the entire adm nistrative record and consi der

1. The credibility findings nade by the ALJ.

2. The plaintiff’s vocational factors.

3. The nedical evidence from treating and
consul ti ng physi ci ans.

4. The plaintiff’s subjective conplaints
relating to exertional and non-exerti onal
activities and inpairnents.

5. Any corroboration by third parties of the
plaintiff’s inpairnents.

6. The testinony of vocational experts when
required which is based upon a proper
hypot hetical question which sets forth
the claimant’s inpairnent.

Stewart v. Secretary of Health & Human Servs., 957 F. 2d 581, 585-86

(8th Cr. 1992) (quoting Cruse v. Bowen, 867 F.2d 1183, 1184-85

(8th Cr. 1989)). The Court nust al so consider any evi dence which
fairly detracts from the Conm ssioner’s decision. Col eman, 498

F.3d at 770; Warburton v. Apfel, 188 F.3d 1047, 1050 (8th Cr.

1999). However, even when two inconsistent conclusions can be
drawn from the evidence, the reviewing court may still find that
t he Conmi ssioner’ s deci sion is supported by substantial evidence on
the record as a whole. Pearsall, 274 F.3d at 1217 (citing Young V.
Apfel, 221 F. 3d 1065, 1068 (8th Gr. 2000)). A review ng court may
not reverse the Comm ssi oner’s deci sion “nerely because substanti al

evi dence exists in the record that woul d have supported a contrary
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out cone.” Pierce v. Apfel, 173 F.3d 704, 706 (8th GCr. 1999)

(citing Smth v. Shalala, 987 F.2d 1371, 1374 (8th Cr. 1993)).

A. Credibility Detern nation

In determining the credibility of plaintiff’s subjective
conplaints, the ALJ in this case cited 20 CF. R § 404.1529 and
416. 929, the Regul ations corresponding wth the Polaski decision
and credibility determnation, and concluded that plaintiff’s
subj ective conplaints of pain and other synptons precluding all
work were not entirely credible. (Tr. 12-14). Plaintiff
challenges this determnation, arguing that the ALJ failed to
conduct a proper analysis. Review of the ALJ s credibility
determ nation in light of the record reveals no error.

The Eighth Grcuit has recognized that, due to the
subj ective nature of physical synptons, and the absence of any
reliable technique for their measurenment, it is difficult to prove,
di sprove or quantify their exi stence and/or overall effect. [d. at
1321-22. In Polaski, the Eighth Crcuit addressed this difficulty

and set forth the follow ng standard:

The absence of an objective nedical basis
whi ch supports the degree of severity of
subj ective conplaints alleged is just one
factor to be considered in evaluating the
credibility of the testinony and conpl aints.
The adj udi cator nust give full consideration
to all of the evidence presented relating to
subj ective conpl ai nts, i ncl udi ng t he
claimant’ s prior work record, and observations
by third parties and treating and exam ning
physicians relating to such matters as: (1)
the claimant’s daily activities; (2) the
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duration, frequency and intensity of the pain;
(3) precipitating and aggravating factors; (4)
dosage, effectiveness and side effects of
medi cation; (5) functional restrictions.

Id. at 1322.

Al t hough the ALJ may not accept or reject the claimant’s
subj ective conplaints based solely upon personal observations or
upon t he objective nedi cal evidence, the ALJ may di scount them if
there are inconsistencies in the evidence as a whole. Id. The
“crucial question” is not whether the claimnt experiences
synptons, but whether his credible subjective conplaints prevent

hi m from wor ki ng. Geqgqg v. Barnhart, 354 F.3d 710, 713-14 (8th

Cir. 2003). The foregoing Polaski factors are to be considered in

addition to the objective nedical evidence of record. See Baldw n

v. Barnhart, 349 F.3d 549, 558 (8th Cr. 2003). “I'f an ALJ

explicitly discredits the claimant’s testinmony and gives good
reason for doing so, we wll normally defer to the ALJ' s

credibility determnation.” Juszczyk v. Astrue, 542 F. 3d 626, 632

(8th Cr. 2008); see also Hogan v. Apfel, 239 F.3d 958, 962 (8th

Cr. 2001). The credibility of a claimnt’s subjective testinony
is primarily for the ALJ, not this Court, to decide, and this Court
considers with deference the ALJ' s decision on the subject. Tellez

v. Barnhart, 403 F.3d 953, 957 (8th Cr. 2005).

In the case at bar, the ALJ noted that the fact that
plaintiff had anended his onset date nunerous tines indicated

plaintiff’s uncertainty as to when he was disabled. In addition,
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the ALJ noted sone discrepancy between plaintiff’s testinony
regarding the efficacy of his steroid injections and the evidence
of record. Plaintiff alleges error, arguing that, consistent with
his hearing testinony, plaintiff reported on Septenber 10, 2007,
that he had only two weeks of relief. VWhile plaintiff correctly
interprets the record, his argunment does not defeat the ALJ' s
credibility determnation. There is a contrast, however slight,
between plaintiff’'s testinony that the injections caused his pain
to “subside,” that they “felt kind of good,” and that his pain
“canme back” after he started working (Tr. 33) and his reports to
Dr. Bernardi that “after each injection his pain would be
significantly better for one or two nonths and then would slowy
recur” (Tr. 261), and that the pain he was currently experiencing
was “not nearly as severe as the pain he was having before the
injections.” (ld.) Mreover, even if it could be said that the
ALJ erred in considering plaintiff’s testinony inconsistent with
the record, such error would be harm ess. The ALJ observed the
i nconsi stency as but one of several factors detracting from
plaintiff's credibility, and there is no indication in the record
that the ALJ assigned undue weight to this observation. There is
no indication that the ALJ would have decided differently had he
not considered plaintiff’'s testinony to contrast with his reports

to his doctors. Van Vickle v. Astrue, 539 F.3d 825, 830 (8th G

2008) (concluding that any error on the part of the ALJ was
harm ess because there was “no indication that the ALJ woul d have

decided differently” in the absence of the error).
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The ALJ noted that plaintiff’s physical exam nations
often yielded normal findings in terns of range of notion,
strength, reflexes, and sensation, and that plaintiff’s doctors
routinely noted the lack of swelling, nuscle spasm and trigger
poi nts. In addition, radiological studies perfornmed follow ng
plaintiff’s surgery failed to show abnormalities of any
significance. Wile plaintiff correctly asserts that he sonetines
exhi bited abnormal findings on exam nation and that pre-operative
radi ol ogi cal findings indicated di sc bul ge and bony overgrowth, the
obj ecti ve nedi cal evidence, considered as a whole, sinply does not
support plaintiff’s allegations of severe inpairnents that rendered

hi m conpl etely disabled fromall work. See Juszczyk, 542 F.3d at

632 (deferring to the ALJ's credibility determ nation where the
obj ecti ve nmedi cal evidence did not support the claimant’ s testinony
as to the depth and severity of his physical inpairnments). The
under si gned recogni zes that an ALJ may not discredit subjective
conpl ai nts based solely on the | ack of objective nedical evidence.

See Brosnahan v. Barnhart, 336 F.3d 671, 677-78 (8th Cr. 2003).

However, an ALJ may, as in this case, consider the |lack of such

evidence as one credibility factor. See Curran-Kicksey v.

Barnhart, 315 F.3d 964, 968 (8th Cir. 2003). Further support for
the ALJ's decision is that plaintiff reported to Dr. Mahon in July
of 2007 that he was taking only over-the-counter nedication for
pain. (Tr. 226). Over-the-counter nedications are inconsistent

with conplaints of disabling pain. Loving v. Dep’t. of Health &

Human Serv., 16 F.3d 967, 971 (8th Cir. 1994); see also Rankin v.
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Apfel, 195 F.3d 427, 430 (8th Cir. 1999) (the lack of strong
prescription pain nedication supports the ALJ' s adverse credibility

determ nation).

The ALJ also noted that, despite plaintiff’s testinony
t hat he stopped working in April of 2008, the record showed t hat he
was still working at |east as of June of 2008. | ndeed, while
plaintiff testified that he | ast worked in April of 2008, (Tr. 25),
he told Dr. Bernardi on June 6, 2008 that he was havi ng knee pain
because he knelt a lot in his job. (Tr. 225). The ALJ was
entitled to consider plaintiff’s inconsistent statenents as

detracting fromhis credibility. Ply v. Mssanari, 251 F.3d 777,

779 (8th Cr. 2001). Consistent with the ALJ's determnation is
the fact that plaintiff, in his Disability Report, reported that he
was not working; that he had not worked at any tinme after the date
his conditions first interfered with his ability to work; and that
he had “stopped working due to [his] condition” on March 31, 2008.
(Tr. 168). As noted above, the record indicates otherwi se. Acts
which are inconsistent with an allegation of disability nmay be
consi dered as detracting fromthe claimant’s credibility. Johnson,
240 F. 3d at 1148-49. *“Wrking generally denonstrates an ability to

perform a substantial gainful activity.” Goff v. Barnhart, 421

F.3d 785, 792 (8th Cr. 2005) (citation omtted) (noting that the
claimant’s part-tinme work as a kitchen aide during the period she

al | eged she was di sabl ed detracted fromher credibility).

The ALJ al so properly considered the fact that none of
plaintiff’s treating physicians placed any |l ong-termlimtations on
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his abilities, or opined that he should not work at all. Smth,
987 F.2d at 1374 (the lack of significant nedical restrictions is
inconsistent with conplaints of disabling pain). This is not
reversible error, as plaintiff suggests, because the ALJ in this
case conducted an independent and exhaustive analysis of the

medi cal evi dence of record. See Anderson v. Shalala, 51 F.3d 777,

779 (8th Cir. 1995) (finding fact that review ng physicians found
no disability can be considered by ALJ so long as ALJ conducts

i ndependent anal ysis of medical evidence in the record).

Plaintiff al so suggests that the ALJ ignored significant
credibility factors of Polaski, and al so suggests that the ALJ did
not evaluate plaintiff’s prior work records, his actual daily
activities, precipitating or aggravating factors, and the dosage,
ef fectiveness and side effects of nedications. (Plaintiff’'s Brief,
Docket No. 17, at pages 12-13). However, as noted above, the ALJ in
this case specifically cited the Regulations corresponding with
Pol aski and credibility determnation, and wote that he had
“considered all synptons and the extent to which these synptons can
reasonably be accepted as consistent with the objective nedica
evi dence and other evidence” in accordance with that analytica
f ramewor K. (Tr. 12). Furthernore, as noted above, the ALJ
specifically noted several inconsistencies in the record that
detracted fromplaintiff’'s credibility. Plaintiff seens to assert
that the ALJ was under an obligation to list each credibility
factor and the evidence from the record pertaining thereto in

sonmething akin to bullet-point format. For this Court to require
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the ALJ to do so would be unreasonable, and contrary to Eighth

Crcuit precedent. See Tucker v. Barnhart, 363 F.3d 781, 783 (8th

Cir. 2004) (quoting Brown v. Chater, 87 F.3d 963, 966 (8th GCr.

1996) (“The ALJ is not required to discuss each Pol aski factor as
long as the analytical framework is recognized and consi dered”);

Lowe v. Apfel, 226 F.3d 969, 972 (8th G r. 2000) (sanme); Casey V.

Astrue, 503 F. 3d 687, 695 (8th G r. 2007) (An ALJ need not discuss

every Pol aski factor, but nust take each one into account).

Despite plaintiff’s argunents, this does not appear to be
a case in which the ALJ relied too heavily on any one factor in
discrediting plaintiff’s subjective conplaints. Instead, it is
apparent that the ALJ in this case thoroughly reviewed all of the
evi dence of record, explicitly considered the evidence of record in
accordance with the requi red anal ytical framework, observed several
i nconsi stencies in the evidence as a whol e, and gave good reasons
for discrediting plaintiff’s conplaints. Having reviewed the
record and having carefully considered all of plaintiff’s
al | egations, the undersigned concludes that the AL s credibility
determ nation is supported by substantial evidence on the record as
a whol e. See Hogan, 239 F.3d at 962 (Were an ALJ explicitly
considers the Polaski factors but then discredits a claimant’s

conplaints for good reason, that decision should be upheld); see

also Tellez, 403 F.3d at 957 (The credibility determnation is

primarily for the Conm ssioner, and not the courts, to nake).
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B. RFC Det erni nati on

Plaintiff next challenges the ALJ's RFC determ nation,
arguing that the ALJ: failed to conplete a “function by function
assessnent and to include a narrative discussion of the rationale
for the RFC finding,” (Plaintiff’'s Brief, Docket No. 17, at page
9); failed to assess plaintiff’s nunbness and obesity; and failed
to properly weigh Dr. Moore’s opinion and offer a rationale for the

wei ght given. Review of the record reveals no error.

Resi dual functional capacity is what a cl ai mant can still

do despite his limtations. 20 C F.R 8§ 404.1545, Lauer v. Apfel,

245 F.3d 700, 703 (8th Cr. 2001). A disability claimant has the

burden of establishing his RFC See Masterson v. Barnhart, 363

F.3d 731, 737 (8th G r. 2004). The Eighth Grcuit has held that a
“claimant’ s residual functional capacity is a nedical question.”
Lauer, 245 F. 3d at 704. The ALJ nust assess a cl ai mant’s RFC based
upon all relevant, credible evidence in the record, including
medi cal records, the observations of treating physicians and
others, and the claimant’s own description of his synptons and
limtations. 20 C.F. R 88 404.1545(a), 416.945(a); Anderson, 51
F.3d at 779; Goff, 421 F. 3d at 793. Although an ALJ nust determ ne
the clai mant’ s RFC based upon all rel evant evidence, the ALJ i s not
required to produce evidence and affirmatively prove that a
claimant can lift a certain weight or walk a certain distance.

Pearsall, 274 F.3d at 1217; McKinney v. Apfel, 228 F.3d 860, 863

(8th Gir. 2000).
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In the case at bar, the ALJ incorporated into his RFC
determ nation those inpairnments and restrictions he determned to
be credible followwing his legally sufficient determ nation of

plaintiff's credibility. See MGeorge v. Barnart, 321 F.3d 766,

769 (8th Gr. 2003) (“The ALJ properly limted his RFC
determ nation to only the inpairnents and limtations he found to
be credi bl e based on his evaluation of the entire record.”) The ALJ
summarized in great detail the nmedical and non-nedical evidence,
including plaintiff’s treatnent records denonstrating nostly nor nal
physi cal exam nations, efficacy of steroid injections, his
significant inprovenent follow ng surgery, and the fact that his
cardiac condition had nearly normalized. Plaintiff contends that
the AL)'s RFC determnation is deficient because he failed to
provide a narrative statenment |inking the RFC to the evidence of
record, and failed to conplete a “function-by-function” assessnent,
as required by Social Security Ruling 96-8p. Review of the record

reveals no error

As plaintiff notes, the RFC should “identify the
i ndividual’s functional imtations or restrictions and assess his
or her work-related abilities on a function-by-function basis,”
including functions such as sitting, standing, and walKking.

Depover v. Barnhart, 349 F.3d 563, 567 (8th Gr. 2003) (quoting

S.S.R 96-8p, 1996 W. 374184, at *1). I n Depover, the Eighth
Crcuit noted that an ALJ's failure to nmake the function by
function assessnment “could result in the adjudicator overl ooking

sone of an individual’s limtations or restrictions.” | d. The
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Depover Court noted that, in Pfitzner v. Apfel, 169 F.3d 566, 568-

69 (8th Gr. 1999), the ALJ' s decision was reversed on this basis
because the ALJ had failed to “specify the details” of the
claimant’s RFC, and instead described it “only in general terns,”
| eaving it uncl ear whet her substantial evidence supported the ALJ’ s

decision that the claimant could return to his past rel evant work.

Id.
In the case at bar, however, (as in Depover) the ALJ did
not nerely describe plaintiff’s RFC in “general terns.” See 1d.

| nst ead, as noted above, the ALJ conducted a detail ed anal ysis of
all of the objective evidence of record, and of plaintiff’s
testinmony, and fornul ated a specific RFC that took into account all
of plaintiff’s limtations that the ALJ found credible and
supported by the record. It is apparent that the ALJ' s
determ nati on was made follow ng a full exam nation of the record,
and it does not appear that the ALJ overlooked any limtations.
Wiile the ALJ did not present his RFC findings in bullet-point
format with each limtation inmedi ately foll owed by a di scussi on of
the supporting evidence, such a rigid format is not required by

Social Security Ruling 96-8p, as plaintiff seens to suggest.

Plaintiff argues that the ALJ erred in weighing the
opinion of Dr. Moore, the State agency nedical consultant, and
failed to specifically state the weight assigned thereto. Review
of the record reveals no error. An ALJ is entitled to consider RFC
forms conpleted by a reviewng physician when determining a
claimant’s claimof disability. See 20 C.F.R 88 404.1527(f) (2);
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416.927(f)(2): Casey v. Astrue, 503 F.3d 687, 694 (8th Gr. 2007)

(finding that the ALJ properly considered the State agency nedi cal
consultant’s opinion along with the nedical evidence as a whol e).
In the case at bar, the ALJ considered Dr. Mbore’s opinion
foll owi ng his consideration of all of the other evidence of record,
(Tr. 14), and determned that plaintiff retained the residual
functional capacity to perform light work with exceptions as
i ndi cated, supra. Plaintiff argues that the ALJ failed to “exam ne
the consistency and supportability” of Dr. Moore s opinion,
inasmuch as Dr. More determned there were no manipulative
[imtations despite contrary evidence in the record. (Plaintiff’s
Brief, Docket No. 21 at page 5). Plaintiff also contends that Dr.
Moor e di d not provide sufficient supporting explanation for his RFC
assessnment, and that it did not pertain to the onset period
plaintiff ultimately all eged after nunerous amendnents. As stated
above, however, the ALJ analyzed in detail all of the nedical and
non- nedi cal evidence of record in determning plaintiff’s RFC
evidence that pertained to all of the periods of disability
plaintiff alleged throughout his case, and based his RFC

determ nati on on the evidence in the record as a whol e.

It is obvious, follow ng a readi ng of the ALJ’ s deci si on,
t hat he based his decision on the record as a whole, and did not
pl ace undue wei ght upon Dr. Moore’s opinion. Plaintiff’s argunent
that the ALJ adopted Dr. Moore’s opinion “in toto” is wthout
merit. (Plaintiff’s Brief, Docket No. 21 at page 7). As noted

above, Dr. Moore indeed opined that plaintiff was “limted” in his
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ability to reach in *all directions.” (Tr. 274). The ALJ
restricted plaintiff nore specifically than what Dr. Moore’s report
i ndi cat ed, and based such restrictions upon his evaluation of the
evidence in the record as a whole. The ALJ acted wthin his
authority in considering Dr. Mwore's opinion along with the
evidence in the record as a whole. Plaintiff’s argunent is w thout

merit.

The ALJ observed that plaintiff reported having suffered
fromright shoul der pain since high school; had nonethel ess wor ked
with that inpairnent over a nunber of years; and had failed to
denonstrate significant deterioration. As the ALJ noted, a
condition that was present but not disabling during working years
cannot be used to prove a present disability, absent evidence of

significant deterioration. Orick v. Sullivan, 966 F.2d 368, 370

(8th Cr. 1992) (per curian). Plaintiff alleges error, stating

that his condition was degenerative and had significantly
deteriorated. However, as discussed above, the ALJ determ ned t hat
plaintiff had failed to so denonstrate, and substantial evidence

supports his credibility and RFC determ nati ons. See Pearsall, 274

F.3d 1211, 1217 (It is the «claimant’s burden, not the
Comm ssi oner’ s burden, to prove his RFC). The fact that the record
may contain sonme evidence supporting the conclusion that
plaintiff’s shoul der condition deteriorated to a sufficient extent
does not mandate reversal. Were substantial evidence supports the
Comm ssi oner’ s decision, the decision may not be reversed nerely

because substantial evidence may al so support a different outcone.
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Jones ex rel. Morris v. Barnhart, 315 F.3d 974, 977 (8th G r. 2003)

(citing Davis v. Apfel, 239 F.3d 962, 966 (8th Cr. 2001)).

Plaintiff contends that the ALJ failed to assess his
obesity, and his allegations of nunbness in his arm hand, and
fingers when assessing his RFC. Review of the record reveals no
error. While obesity can inpose a significant work-rel ated
limtation, substantial evidence supports the ALJ s refusal to
include it in plaintiff’'s RFC None of plaintiff’s treating
physi ci ans di agnosed plaintiff wth obesity; they nerely opined
that plaintiff was overweight. None of plaintiff’s treating
physi ci ans ever i nposed any work-rel ated or functional restrictions
on plaintiff due to his weight. On April 12, 2007, Dr. Geltman
described plaintiff as “sonewhat overweight.” (Tr. 242). On July
28, 2008, Dr. CGeltman noted that plaintiff had gai ned wei ght, and
described himas overweight. (Tr. 240). |In addition, while Dr.
Geltman wote that he had rem nded plaintiff of the inportance of
achi eving optimal body weight for long-termhealth, Dr. Geltman did
not opine that plaintiff’'s weight posed a serious threat or that
plaintiff should Iimt his activities because of his weight,
despite his obvious attention to the matter and his opportunity to
do so. In fact, Dr. Geltman noted that he was very pleased with
plaintiff’s cardiac condition. (ld.) In addition, plaintiff did
not allege that his weight prevented him from working. The fact
that Dr. WMore described plaintiff as obese does not require
reversal, inasnmuch as the ALJ was required to consider all of the

evi dence of recordin fornulating plaintiff’'s RFC. See McNanmara v.
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Astrue, 590 F.3d 607, 611 (8th Cr. 2010) (citing Forte V.
Barnhart, 377 F.3d 892, 896 (8th GCr. 2004)) (ALJ s decision
supported by the | ack physi ci an-i nposed functional restrictions due

to obesity).

Plaintiff also contends that the ALJ failed to consider
nunbness in his arm hand, and fingers. However, plaintiff told
Dr. Doerr in March of 2007 that these synptons had occurred
intermttently over the past several years. As stated above
conditions that are present but not disabling during working years
cannot be used to prove a present disability, absent evidence of
significant deterioration. Orick, 966 F.2d at 370. Plaintiff
also fails to recognize that the ALJ's RFC determ nation was
i nfluenced by his determnation that plaintiff’s allegations were
not fully credible, and this Court defers to that determ nation

See Tellez, 403 F.3d at 957 (citing Hogan, 239 F.3d at 962)

(deference to ALJ is appropriate when he explicitly discredits

cl ai mant and gi ves good reasons for doing so).

Plaintiff al so suggests, w thout being specific, that the
AL failed to include non-exertional [imtations in his
hypot heti cal questions to the VE. “A hypothetical question posed
to the vocational expert is sufficient if it sets forth inpairnments
supported by substantial evidence in the record and accepted as

true by the ALJ.” Hunt v. Massanari, 250 F.3d 622, 625 (8th G

2001) (citing Prosch, 201 F.3d 1010, 1015 (8th Cr. 2000)). As
di scussed above, substantial evidence supports the ALJ's RFC and
credibility determnations, and the evidence of record fails to
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docunent that nunbness or obesity inposed any significant
restrictions on plaintiff’s functional abilities. 1In addition, as
not ed above, the ALJ indeed included a limtation on plaintiff’s
ability to reach overhead, which he determ ned was supported by the
record. Likew se, the ALJ' s hypothetical questions included all of
the inpairnments he found to be credible. It was perm ssible for
the ALJ to exclude “any alleged inpairnents that [he] has properly
rejected as untrue or unsubstantiated.” Hunt, 250 F.3d at 625

(citing Long v. Chater, 108 F.3d 185, 187 (8th Gr. 1997)); see

also Haynes v. Shalala, 26 F.3d 812, 815 (8th Cr.1994) (ALJ s

failure to make specific reference to headaches in hypothetical to
VE was not error because there was no nedical evidence that
condition inposed any restrictions on claimant’s functional

abilities).

Plaintiff al so contends that the ALJ failed to resol ve an
apparent conflict between evidence provided by the vocational
expert and i nformation contained in the Dictionary of Cccupati onal
Titles (also “DOr”) and its conpanion publication, the Selected
Characteristics of Qccupations (also “SCO). This argunent has
merit. Before an ALJ can rely on VE testinony to support a
disability determnation, the ALJ nust identify and obtain a
reasonabl e expl anation for any conflict between evidence provided

by the VE and information contained in the DOI. See Jones V.

Astrue, 619 F.3d 963, 977-978 (8th Cr. 2010) (citation omtted)
(according to SSA policy, the adjudicator has an affirmative

responsibility to ask about any possible conflict between the VE s
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testinmony and the information provided in the DOT, and to obtain an
explanation for any such conflict.) In the case at bar, the VE
testified that plaintiff could perform his past work as an
“expediter” and a counter sales person, or counter clerk. The VE
did not identify, and the ALJ did not solicit, the specific DOT
nunbers corresponding with these jobs, but as plaintiff notes, the
DOT"s two classifications of “expediter,” including one at the
sedentary level, involve “frequent” reaching. DOT 221.367-042 and
DOT 222.367-018. As plaintiff further notes, the DOl also
describes a “counter <clerk” position as requiring “frequent”
reaching. DOT 279.357-062.* As defendant notes, the SCO defines
“reaching” as “[e] xtending hand(s) and arn(s) in any direction.”

Segovia v. Astrue, 226 Fed. Appx. 801, 804 (10th Gr. 2007)

(unpubl i shed). After listening to the VE' s testinony, the ALJ
asked: “[a]lnd is the testinony you' ve given consistent with The

Di ctionary of Occupational Titles and The Sel ected Characteristics

of Occupations?”’ (Tr. 52). To that question, the VE replied

“Iyles sir.” (Ld.) The ALJ nade no further attenpt to identify
and/ or resolve any conflicts with respect to reaching, and no such

testinmony was offered. It is not apparent that either the ALJ or

B3Before making his finding that plaintiff could return to his past
rel evant work, the ALJ noted that nedical consultants with the State
disability determnation service determ ned that plaintiff could performthe
jobs of mail clerk (DOT 209.687-026) (“frequent” reaching); furniture rental
consul tant (DOT 295.357-018) (“occasi onal ” reaching); and | aundry worKker,
donmestic (DOT 302.685-010) (“constant” reaching). Wile the furniture rental
consul tant position required only “occasional” reaching, the ALJ did not
specify that he was determning that plaintiff could performthis work; only
that the State agency nedical consultants had determ ned he could. In
addi ti on, defendant does not argue that the ALJ' s decision is supported by
substantial evidence on the record as a whol e based on this observation.
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the VE were even aware of any conflict.
The simlarities between the case at bar and the case of

Chrastil v. Astrue, 2009 W. 3241784 (D. Neb. 2009) are striking.

In Chrastil, the plaintiff successfully argued that remand was
requi red because the ALJ failed to resolve a conflict between the
VE s testinony and the DOT, given that the ALJ had determ ned t hat
plaintiff could not reach overhead, and the jobs the VE identified
required “frequent” reaching. In the case at bar, defendant’s
response to plaintiff’'s argunent is that plaintiff is taking the
role of VE in analyzing whether the DOl was consistent with the
RFC, and that, because overhead reaching is not separately
classified, even a job requiring frequent reaching does not
necessarily require nore than occasional overhead reaching. The
defendant in Chrastil nmade a nearly identical argunent, which was
rejected by the Court. See Id. at *3. The undersigned rejects it
as well because it is specul ative and conpletely unsupported by the
record. Although the ALJ determ ned, and the VE was aware, that
plaintiff was limted in his ability to reach overhead, the VE did
not offer, nor did the ALJ solicit, testinony to resolve the
conflict between the ALJ' s inposition of a restriction of no nore
t han occasi onal overhead reaching and the DO’ s provision that the
specific jobs required “frequent” reaching.

The undersi gned recogni zes that, because the VE did not
specify the DOT classifications she was referring to, it may very
well be that she was referring to jobs different from the ones

noted herein. However, because the record has | eft the undersigned
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to speculate regarding this fact, the undersigned cannot
confidently determne that the ALJ's decision to rely on the VE s
testinmony that plaintiff could return to his past rel evant work as
an “expediter” and a counter sales person, or counter clerk is
supported by substantial evidence on the record as a whol e.
Therefore, based upon the current state of the record on
this particular issue, the ALJ's finding that plaintiff could
return to his past relevant work as an “expediter” and a counter
sal es person, or counter clerk, is not supported by substantia
evi dence on the record as a whole, and remand is required to all ow

devel opnent of the record on this issue.

Accordi ngly,
| T 1S HEREBY ORDERED t hat t he Conmi ssioner’s decision is
reversed, and this cause is remanded to the Conm ssioner for

further proceedings in accordance with this Menorandum and Order.

7 4 . 7

_-" o . & _-__'.' P,
otk E B bobin
Frederi ck R Buckl es
UNI TED STATES MAG STRATE JUDGE

Dated this 17th day of March, 2011
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