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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MI SSOURI
EASTERN DIVISION

TRUSTEESOF THE SHEET METAL,
LOCAL 36 WELFARE FUND, et al

Pdintiffs,
VS. Case No. 4:10CV293MLM
CENTRAL AIR HEATING & AIR,
CONDITIONING, INC. AND

MID-STATE CENTRAL HEATING

)
)
)
)
)
)
)
)
g
& AIR CONDITIONING CO., INC. )
)
)

Defadants.

MEMORANDUM OPINION

This matter is before the court on Plaintiffs’ Motion for Default Judgmat.
[Doc. 53] In this Motion plaintiffs move the court pursuant to Rule 55(b) of the
Fedeaal Rules of Civil Proceduefor an order entering defult judgmaent in favor of
plaintiffs and against defendant Central Air Heating & Air Conditioning, Inc.
(“Central Air”) and defendant Mid-State Central Heating& Air Conditioning Co., Inc.
(“Mid-State”), for payment of contributions, interest, liquidated damages, attorneys’
fees and costs. The parties have consentedto thejurisdiction of the undersigned
United States Magistrate Judgegursuant to 28 U.S.C. 8§ 636(c). [Doc. 18]

Plaintiffs brought this action against Central Air and Mid-State pursuant to
Sedion 502 and 515 of the EmployeeRetirement Income Security Act (“ERISA”) of
1974, as amended, 29 U.S.C. 88 1132 and 1145 and Sedion 301 of the Labor

Managemant Relations Act (‘L MRA”), asamended,29 U.S.C. §185, to enforcethe
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payment obligations and terms and conditions of the Collective Bargaining
Agreemat (the“Labor Agreemat”) betweentheSt. Louis Chapter, Shed Metal and
Air Conditioning Contractors National Association (“SMACNA”) and Local 36.
Spedfically, plaintiffs seekthe payment of unpaid employeebenefit contributions
from Central Air and its alter ego, Mid-State.

By Order dated April 8, 2011this court granted defendants’ Motions to
Withdraw their Answersto plaintiffs’ Seaond AmendedComplaint and theMotions
of their Attorneysto Withdraw as Counsel. [Doc. 51] Without Answers, defendants
admit the well-pleaded factual allegations of the plaintiffs’ Second Amended
Complaint and the court accepts as true all of the facts alleged in the plaintiffs’
Complaint. SeeFedR.Civ.P.8(d)(“avermentsin apleading to which aresponsive
pleading is required are admitted when not denied. . . .”). It is the court’s
understanding that defendants do not want to further contest plaintiffs’ claimsand
want to proceedwith the payment of their obligations.

Thecourtincorporatesbyreferenceasif fully set out herein,theMemorandum
in Support of Plaintiffs’Motion for Default Judgemat.[Doc.54] ThisMemorandum
accurately states the law and the uncontested facts and it would serve no useful
purposetorepeat it here. Thereisnodisputethat theTrusteesof theplaintiff Funds
are authorizedto bringthis action. Thereis no dispute that Central Air is liable for
unpaid contributionsfor April and May, 2009 and October, 2009 throughFebruary,

2010. Central States, Southeast & Southwest Areas Pension Fund v. Independent

Fruit & ProduceCo., 919 F.2d 1343 (8th Cir. 1991); Berry v. Garza, 919 F.2d 87(8th




Cir.1991). Theparticularissuecrudal totheentryof therequesteddefault judgment
is whether Central Air and Mid-State are alter egos and so are jointly liable for all
amounts owedby Central Air and for all contributionsfor work performedby Mid-
State begnning in March,2010.

If two purportedlyseparaebusinessesarealter egos, then aplaintiff may seek

to collect the obligations of the first entity from the second. See,e.qg.Kellett v.

Wofford Brothers Services, Inc., 2010 U.S. Distr. LEXIS 66442 (E. D. Mo. July 2,

2010); Greater St. Louis Construction Laborers Welfare Fund v. Mertens Plumbing

and Mechanical, Inc., 552 F. Supp. 2d 952 (E.D.Mo0.2007. Further, asalter egos,

both entities are bound to the labor agreemaent signed by thefirst. In general, only
aparty toacollective bargaining agreemant is bound by itsterms. However, under
thealter egodoctrine,“an employer which hasnot signedalabor contract may beso
closely tiedto a signatory employer asto bind themboth to theagreemet.” Crest

Tankers, Inc. v. National Maritime Union of America, 796 F.2d 234, 237 (8th Cir.

1986); lowaExp. Dist.,Inc.v.NLRB, 739 F.2d 1305 (8th Cir. 1984); seealsoTrustees

of the Shed Metal Local 36 Pension Funds v. Advanced Midwest Heating and

Coding,2009 U.S. Dist. LEXIS15784 (E.D.Mo.March2,2009) (byfailingtoanswer
complaint, defendant has admitted that it is an alter ego established to avoid
obligations of labor agreemeat and is bound by theagreemat). TheEighth Circuit

applies Missouri state law to alter ego claimsin ERISA cases. Greater Kansas City

Laborers Pension Fund v. Superior General Contractors, Inc., 104 F.3d 1050, 1055

(8th Cir. 1997).



In Mobius Managemeant Systems, Inc. v. West Physician Search, LLC, 175

S.W.3d 186,188-18 (Mo. Ct. App. 2005), thecourt set forth Missouri law applicable
to piercingthe @rporate veil to enable a plaintiff to collect ajudgment. The ourt
in Mobiusheld:

In order to “pierce the corporate veil” the plaintiffs must first show
control - -notmeremajority or stock control, but completedomination,
not only of finances, but of policy and businesspracticewith resped to
thetransaction, suchthat the corporate entity had no separate mind,
will or existence of its own [66, Inc. v. Crestwood Commons
Rederelopment Corp., 998 SW.2nd 32, 40 (Mo. 1999) (en banc)]. In
other wordstheplaintiff must show that thecorporationisthealter ego
of thedefendant. Id. at 41. When acorporation is so dominated by a
person asto be amereinstrument of that person, and indistinct from
theperson controllingit, thecourt will disregard thecorporate form if
its retention would result in injustice. Saidawi v. Giovanni’s Little
Place, Inc., 987 S.W.2d 501, 504-05 (Mo. Ap. E.D. 1999).

Semnd,theplaintiff must show abreach of duty - - that this control was
used by the corporation to commit fraud or wrong, to per petrate the
violation of a statutory or other positive legal duty, or to commit a
dishonest and unjust act in contravention of theplaintiff’'slegal rights.
66.1nc., 998 SW.2d at 40. Itis not necessary, however, to show actual
fraud. 1d. at 41 In somesituation, the corporate veil may be pierced
when acorporation isundercapitalized,or when itsassetsarestripped
to avoid creditors, 1d.; Sunbelt Envtl. Services, Inc. v. Riedea’s Jiffy
MKkt., Inc., 138 S.W.3d 130, 135 (Mo. App. S.D. 2004).

Finally, the plaintiff must show that the control and breach of duty
proximately caused theinjury or unjust loss. 1d.at 40.

Mobius, 175 S.W.3d at 88-89 (emphasisadded.

TheMissouri SupremeCourtin66,Inc.,998 SW.2d at 40 found that thethree

elementsrequiredto piercethe corporate veil were present: control, breach of the

duty, and proximate cause. SeeMobius, 175 S\W.3d at 189. In particular, thecourt



in66,Inc., 998 SW.2d at 40, found that thepiercedcorporation was usedto avoid

thedefendant’s debts; that theplaintiff wasunable to collect on ajudgment against
thedefendant; that thedefendant usedits control over the piercedcorporation to
avoid satisfying its obligations to the plaintiff; that the defendant’s conduct
evidenced a wrongful purpose; and that, therefore the corporate veil should be
pierced. SeeMobius, 175 SW.3d at 189.

Control for purposes of the alter ego test, is control over the alter ego’s
finances, policyand businesspractices. Mobius, 174 SW.3d at 188. Thecourt looks
to several factors in making this determination, including: the ownership and
creation of both companies, the management of the corporations, the physical
location of thecorporate offices, and thetransfer of assets, contracts, and employees

between the @rporation. Mertens Plumbing, 552 F. Supp. 2d at 956.

Toshow that acorporation usedcontrol tocommit afraud orwrong,thecourt
lookstowhether thenew corporation wascreatedto avoid alegal duty or obligation.
Actual fraud neednot exist. In addition, a plaintiff can show alter ego status when

acorporation’sassetsarestrippedtoavoid creditors. Wofford Brother Services, Inc.,

2010U.S.Dist. LEXIS66442, at *9 (citingMobius, 174 S\W.3d at 188). Basedon the

factsas set out in plaintiffs’ Statement of Facts, theMemorandumin Support, Doc.
54 at p. 2-5, all of which are fully supported in the record,' the court finds that

Central Air, through Stephen Schmidt and Jon Huskeycontrol Mid-State. Further,

'Plaintiffs cite to the Secand Amended Complaint and to Stephen
Schmidt’s deposition for every fact alleged.
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thetwo companiesareindependent in form only. Schmidt and Huskeywere central
tothecreation of Mid-State. Theymet with Agerstoform it. Thepurposewasto get
out from under Central Air’'sdebt totheFundsand to salvageCentral Air’'sbusiness.
Schmidt and Huskey manage Mid-State’s daily operations just as they did with
Central Air. Theyareresponsible for obtainingjobsand assuringtheyarecompleted
ontime. Mr. Agershasprovidedlittle moneytorun thebusiness and hasalmost no
roleinitsday-to-day operations. Thephysical location of theshop isthesame. Mid-
State uses Central Air’'s vehicles with Central Air’'s namestill on them,and Central
Air'sanswering service. It also uses Central Air’'stools and equipment. Mid-State
hiredtwo of Central Air'sshed metal employees. It performsthesameheatingand
cooling work for many of the same customers, and took up business with two
contractors that Central Air was working with and that were still building homes

when Central Air closed. CamentersDistrict Counselof Greater St. Louis & Vicinity

v. F.G. Lancia Custom Woodworking, LLC, 209 U.S.Dist. LEXIS90202(E.D. Mo.

September 29, 2009)(plaintiff has shown control where second company operates
from sameaddress uses sameaccountant, employs someof former employeesand
has performedwork for same cwstomers).

Theevidencealso shows subterfuge. Schmidt and Huskeyopened Mid-State
to avoid theLabor Agreemat. Central Air could not pay itsdebtsand in particular
itscontribution obligation totheFunds. Schmidt and Huskeyfirst sought an outside
buyer but could not find one willing to get involved with a union company.

Accordingly, theyorchestrated a deal with their acquaintance, Charles Agers, to

-6-



continuebusinessnon-union. Inthespaceof two or threeweeks, Agersand Central
Air'sattorneycreata Mid-State; Schmidt and Huskeyshut down Central Air without
payingitsdebt totheFund; and, Mid-State started operations at Central Air’s shop
with Central Air'stoals, vehicles, employees, answering serviceand customerswhile
claiming to no longer be union. Agers did not start a separae business He
“salvaged’ theold business and turned operations over to Schmidt and Huskeyto
run it with no change.

Alternatively, theevidenceshowsthat Central Air attemptedto strip itself of
assets to avoid paying contributions. Central Air sold its tools and equipment to
Mid-State but never recavedfull, if any, valuefortheseitems. Schmidt and Huskey
agreedto theasset deal in exchange for continuing to work. Mid-State also pays
Central Air's mortgage. It does not pay rent to Central Air for theshop. This does
not show an arm-lengths transaction. Central Air is not recaving value for these
assets. Rather,throughSchmidt and Huskey, it is continuingbusinessthroughMid-

State to avoid paying the Funds. See Wofford Brothers Services, Inc., supra (by

recaving tools from first company, using fictitious name,and by operating at the
same address, using the same bank and performing work for some of the same
customers using thesame employees, new company has demonstratedthat it is an

alter ego); F.G. Lancia Custom Woodworking, LLC, supra (timingof creation of new

company and continuation of old company’sbusinessshowsthat defendant opened

new businessto avoid paying ceditors).



Finally, theevidenceshowsthat Central Air’scontrol of Mid-Stateand breach
of duty has caused injury to the Funds. Central Air has not paid the Funds and
claimsit cannot pay theFunds. Further, Central Air throughMid-Stateisnotpaying
contributionsto the Funds for work performedby Mid-State.

Accordingly, the Second Amended Complaint and the evidence show that
Central Airand Mid-Statearealter egos. Mid-Stateisthereforeliableforall amounts
that Central AirsowestheFunds. In addition, asan alter ego, Mid-Stateis bound by
theLabor Agreemant, and is requiredto pay contributionsto theFundsat therates
set forth in the Labor Agreemat. Central Air and Mid-State are liable for all
contributions due fom thetime Mid-State started operations.

Under the Labor Agreemeats and ERISA, the Funds are entitled to: (1)
interest; (2) liquidateddamagesin an amount equal to thegreater of interest or the
liguidateddamages providedforintheLabor Agreemat; (3) attorneys’ feesand (4)
costs. 29 U.S.C. §1132.

Basedon theforgoing,thecourtfindsthat default judgment should beentered
in favor of plaintiffs and against defendants Central Air and Mid-State pursuant to
Rule 55(b)(2) of the Fedeal Rules of Civil Proceduein theamount of $107,651.65
in unpaid contributions to thelocal Funds; $36,428.67 in interest and liquidated
damages; and $15,497.60 in attorneys’ fees and $1,138.40 in costsincurred by the

local Funds.



Accordingly,

ITISHEREBY ORDERED that Plaintiffs Motion for Default Judgmet is
GRANTED. [Doc. 53]

ITISFURTHER ORDERED that aDefault Judgmat shall beenteredthis

datein favor of plaintiffs and against Central Air and Mid-State.

[s/Mary Ann L. Medler
MARY ANN L. MEDLER
UNITED STATESMAGISTRATEJUDGE

Datedthis _19th day of May, 2011.



