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UNI TED STATES DI STRI CT COURT

EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

BARTON ENTERPRI SES, INC., et al.,
Plaintiffs,

V. No. 4:10 CV 324 DDN

CARDI NAL HEALTH, | NC.,

Def endant .

N e e e e N N N

MEMORANDUM AND ORDER STAYI NG ACTI ON FOR ARBI TRATI ON
This action is before the court on the notion of def endant Cardi nal

Health, Inc. to dismss, or, in the alternative, to stay the case
pending arbitration. (Doc. 25.) The parties have consented to the
exercise of plenary authority by the wundersigned United States
Magi strate Judge pursuant to 28 U.S.C. 8 636(c). (Doc. 29.) The court
held a hearing on May 21, 2010. As requested by the court, defendant
filed a post-hearing nenorandum (Doc. 36), which the court has revi ewed.
| . BACKGROUND
On Septenber 24, 2009, plaintiffs Barton Enterprises, Inc. and

Barton Pharmaci es, Inc. comrenced this action agai nst Cardi nal Health,
Inc., in the Southern District of Illinois. (Doc. 2.) On February 19,
2010, the case was transferred to this district. (Doc. 17.)

Fromthe conplaint, the plaintiffs allege the follow ng facts:

Barton Enterprises operated a retail pharmacy in Alton, Illinois,
and Barton Pharnmaci es operated a retail pharmacy in Hardin, Illinois.
(Doc. 2 at 91 4-5.) The Alton pharmacy operated as a Medici ne Shoppe
Pharmacy, based on a licensing agreenent between Barton Enterprises and
Medi ci ne Shoppe International, Inc. (MSl). (lLd. at ¥ 6.)

On June 18, 2009, Ml termnated the |license agreenent, effective
i mediately. (ld. at 1 7; Doc. 2, Ex. A)) In its termnation letter,
M5l expl ai ned that the Alton pharmacy was in default of the |icensing
agreenent in a nunber of respects. (Doc. 2, Ex. A) In particular, NI
noted that the Alton pharmacy owed MSI $98,061.50 in past due anounts,
and that it mght owe additional ampunts as well. (1d.) On July 29,
2009, MsI filed an arbitration claim against Joseph Barton, Penny
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Barton, and Barton Enterprises, for breach of the |icense agreenent.
(Doc. 2, Ex. B.) MslI sought to recover not |ess than $98, 061. 50, plus
interest, costs, and attorneys’ fees. (ld. at § 54.)

In early August 2009, Barton Enterprises and Barton Pharnmacies
reached agreenents to sell the Alton and Hardi n pharnmaci es to Wl greens,
I nc. (Doc. 2 at 1 8.) Cardinal Health, the parent of MSI, contacted
WAl greens, and al |l eged that Barton Enterprises owed MSI $654, 206. 99 for
future license fees on the Alton pharmacy — even though there was no
mention of these fees in either the termnation letter or the
arbitration claim (ILd. at 19 9-12.) In fact, the |license agreenent
stated that MSI could not seek future |license fees once the agreenent
had been terminated. (ld. at T 13.) 1In response to Cardinal Health's
conduct, Wal greens refused to honor its agreenment to purchase the Alton
and Hardin pharmacies. (ld. at § 14.)

From these all egations, Barton Enterprises and Barton Pharnacies
assert two clains. In Count 1|, the plaintiffs assert a claim of
tortious interference with a contract. (ld. at Y 17-22.) 1In Count |1,
the plaintiffs assert a claimof tortious interference with a business
expectancy. (ld. at 7 23-28.) In each count, the plaintiffs allege
that Cardinal Health intentionally interfered with its contract wth
Wal greens by wongfully asserting that MSI had a claim for future
damages under the license agreenent. (ld. at 91 20-21, 26-27.) The
plaintiffs seek nore than $75,000 in damages on each count.

I[1. MOTION TO DI SM SS
Cardinal Health nmoves to dism ss under Rule 12(b)(1), or to stay

the case, pending arbitration, under the Federal Arbitration Act.
Cardinal Health argues that the terns of the |icense agreement between
MSI and Barton Enterprises require the plaintiffs to submt this |awsuit
to arbitration. Cardinal Health, as the parent of MSI, is specifically
mentioned in the |license agreenent. Cardinal Health notes that Barton
Enterprises has filed a counterclaim in the arbitration proceeding,
whi ch seeks relief simlar tothe relief requested in this lawsuit. It
al so argues that Barton Pharmacies’ clainms depend on the |icensing
agreemnent . Finally, Cardinal Health argues, in the alternative, that



this lawsuit should be stayed pending the current arbitration. (Docs.
26, 33.)

In response, Barton Enterprises and Barton Pharnaci es argue that
there is no arbitration contract between them and Cardi nal Health.
Cardinal Health was not a signatory to the |license agreenment, nor was
Barton Pharmacies. The plaintiffs note that they have not alleged that
Cardi nal Health and MSI acted in concert or collusively. Finally, the
plaintiffs argue that their clains against Cardinal Health do not rely
on the license agreenent. (Doc. 32.)

[11. DI SCUSSI ON
A dispute nust be subnmitted to arbitration if there is a valid

agreenment to arbitrate, and the dispute falls within the scope of that
agreenment. Lyster v. Ryan's Fanmily Steak Houses, Inc., 239 F.3d 943,
945 (8th Cir. 2001). Under the Federal Arbitration Act (FAA), there is
a strong presunption in favor of arbitration. Id. That said,

arbitration remains a matter of contract, and a party cannot be required
to arbitrate a dispute unless the party has agreed to do so. AgG ow
Ols, L.L.C v. Nat’l Union Fire Ins. Co. of Pittsburgh, Pa., 242 F. 3d
777, 780 (8th Cir. 2001); Dunn Indus. Goup, Inc. v. City of Sugar
Creek, 112 S. W 3d 421, 435 (Mb. 2003) (per curiam). Odinary principles
of state contract |aw determne whether there is an enforceable

arbitration agreenent between the parties, and whether a particular
party has agreed to arbitrate a particular matter. Donal dson Co. V.
Burroughs Diesel, Inc., 581 F.3d 726, 731-32 (8th Cir. 2009), cert.
di sm ssed, 2010 W. 265884 (U.S. Mar. 31, 2010) (No. 09-873); AgG ow
Ols, 242 F.3d at 780.

VALI D ARBI TRATI ON CLAUSE
The |icense agreenent between MSI and Barton Enterprises included
an arbitration provision. This provision stated, in relevant part,

14. M SCELLANEOQUS

G ARBI TRATI ON. Except as otherwise provided . . . all
controversies, disputes or clainms arising between us and/or our
officers, directors, parents, affiliates, agents, enployees or




attorneys (in their representative capacity) and you and/or your
sharehol ders, partners, officers, directors or enployees shall be
submtted for arbitration to the St. Louis, Mssouri office of the
American Arbitration Associ ati on on demand of either of us. .
The award and decision of the arbitrator shall be conclusive and
bi ndi ng upon each of us and judgnment upon the award may be entered
in any court of conpetent jurisdiction. . . . This agreenent to
arbitrate shall continue in full force and effect subsequent to
and notwithstanding the expiration or termnation of this
Agr eenent . We both hereby agree that arbitration shall be
conducted on an individual, not a class-w de, basis.
(Doc. 33, Ex. 2 at 24-25.) Imrediately before the signature bl ocks, the
agreenent reiterated that “TH S AGREEMENT CONTAI NS A Bl NDI NG ARBI TRATI ON
PROVI SI ON WHI CH MAY BE ENFORCED BY THE PARTIES.” (ld. at 26.) The
| i cense agreenment was signed on March 22, 2001, by Thomas M Sl agle, on
behal f of the Medicine Shoppe International, Inc., and Joseph D. Barton
and Penny R. Barton, on behalf of the Licensee. (ld.)
None of the parties to this lawsuit disputes the validity of the
arbitration clause. Instead, the plaintiffs dispute the applicability

of this arbitration provision.

ENFORCI NG THE ARBI TRATI ON CLAUSE

State contract | aw determ nes whether a non-signatory can enforce
the provisions of an arbitration cl ause. Donal dson, 581 F.3d at 732.
“Alitigant who was not a party to the relevant arbitration agreenent
may invoke § 3 [of the FAA] if the relevant state contract |aw all ows
himto enforce the agreement. [1d. In this case, the |law of M ssouri
controls. (See Doc. 33 at 4.) Even so, the court may primarily | ook
to federal |aw when the available state |law is sparse. See PRM Energy
Sys., Inc. v. Prinenergy, L.L.C, 592 F.3d 830, 834 (8th G r. 2010).

In this case, Cardinal Health (a non-signatory) seeks to enforce

the arbitration provision against Barton Enterprises (a signatory) and
agai nst Barton Pharnmaci es (a non-signatory).

ENFORCI NG THE ARBI TRATI ON CLAUSE AGAI NST BARTON ENTERPRI SES
A non-signatory can enforce an arbitration clause against a

signatory in a fewcircunstances. 1d.; CDPartners, LLCv. Gizzle, 424
F.3d 795, 798 (8th Cir. 2005). The first circunstance relies on agency



principles, and allows a non-signatory to conpel arbitration when the
relati onship between the non-signatory and signatory is so close, that

failing to do so would eviscerate the arbitration agreenent. PRM
Energy, 592 F.3d at 834; CD Partners, 424 F.3d at 798. The second

notable circunstance relies on equitable estoppel principles, and is
known as “alternative estoppel.” PRM Energy, 592 F.3d at 834. Under
al ternative estoppel, a non-signatory can enforce an arbitration cl ause
against a signatory when the signatory’'s clains are so closely
intertwined with the agreement containing the arbitration clause “that
it would be unfair to allow the signatory to rely on the agreenent in
formulating its clains,” yet disavow the part of the agreenent
containing the arbitration clause. 1d.

Cardi nal Health can enforce the arbitration clause agai nst Barton
Enterprises under either of these two theories. According to the
conpl aint, Barton Enterprises and M5l entered into a |icense agreenent.
(Doc. 2 at 1 6.) Under the terns of this |license agreenent, the parties
agreed to arbitrate all controversies or disputes between them (Doc.
33, Ex. 2 at 24.) The plain |anguage of the arbitration clause also
stated that the Barton Enterprises would arbitrate all controversies or
di sputes between it and MSI's “officers, directors, [or] parents.”
(1d.)

Cardinal Health is the parent corporation of Msl. (Doc. 2, Ex. A
at 1.) The MSI letterhead notes that it is “a Cardinal Heal th conpany.”
(Ld.) This parent-subsidiary relationship is the type of “close
rel ati onshi p” contenplated by CD Partners. See SRS Energy, Inc. v. Bio-
Prods. Int'l, Inc., No. 4:08 CV 285 HEA, 2008 W 2224803, at *5 (E. D.
Mo. May 27, 2008) (finding the corporate parent could enforce an

arbitration agreenent signed by its subsidiary). G ven the close
rel ati onship between Cardinal Health (a non-signatory) and MSI (a
signatory), Cardinal Health may enforce the arbitration agreenent
agai nst Barton Enterprises (a signatory). See CD Partners, 424 F.3d at

798. Rejecting Cardinal Health's right to enforce arbitration would
evi scerate the agreenment in place, particularly given the plainlanguage
of the arbitration provision that speaks to disputes with MSI’'s parents.



Cardi nal Health can also enforce the arbitration clause under the
alternative estoppel theory. In its conplaint, Barton Enterprises
al |l eges that Cardinal Health contacted Wal greens, and told the conpany
that Barton Enterprises owed MSI over $650,000 in future fees under the
license agreenment at issue. (Doc. 2 at § 9.) Barton Enterprises
further all eges that MSI coul d not recover future fees under the |icense
agreement. (l1d. at ¥ 13.) On the strength of these all egations, Barton
Enterprises alleges that Cardinal Health tortiously interfered with a
contract, and tortiously interfered with a business expectancy.! (l1d.
at 3-4.)

To prove each of these clains, Barton Enterprises nust show that
Cardinal Health’s actions were unjustified. CedarBridge, LLCv. Eason,
293 S. W 3d 462, 469 (Mb. Ct. App. 2009); dinch v. Heartland Health, 187
S.W3d 10, 14 (Mb. Ct. App. 2006). To denonstrate that Cardinal
Health's actions were unjustified, Barton Enterprises nust |look to the

|icense agreenment, particularly its treatnent of future |icense fees.
Because its cl ai ns agai nst Cardi nal Health depend on the interpretation
of fee ternms found in the |license agreenent, it would be unfair to all ow
Barton Enterprises torely on these terns for its conplaint, yet di savow
the arbitration ternms found in the very sanme |icense agreenent.
Cardinal Health can enforce the arbitration terns against Barton
Ent erpri ses under the alternative estoppel theory or the agency theory.

CLAI M5 SUBJECT TO ARBI TRATI ON

Barton Enterprises asserts simlar clains of tortious interference
against MSI in its counterclaimin the arbitration proceeding. (Doc.
33, Ex. 1 at 2-6.) These overl apping clains provide further support for
Cardinal Health's efforts to arbitrate. Burlington Ins. Co. v. Trygg-
Hansa Ins. Co. AB, 9 F. App x 196, 203-04 (4th Cir. 2001) (per curiam
(“[When the charges against a parent company and its subsidiary are
based on the same facts and are inherently inseparable, a court nay
refer clainms against the parent to arbitration even though the parent
is not formally a party to the arbitration agreenment.”); see also CD
Partners, 424 F.3d at 799 (“The «courts clearly recognize a
nonsignatory’s ability to force a signatory into arbitrati on under the
‘alternative’ estoppel theory when the relationship of the persons,
wrongs and issues involved is a close one.”).
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To subnmit a matter to arbitration, there nust be a valid agreenent
to arbitrate, and the underlying dispute nust fall within the scope of
that agreenent. Senda v. Xspedius Commt’'ns, LLC, No. 4:06 CV 1626 DJS,
2007 W 781786, at *1 (E.D. Mo. Mar. 13, 2007). Because there is a
strong national policy in favor of arbitration, courts should construe

arbitration clauses to favor the arbitration of a particul ar dispute.
CD Partners, 424 F.3d at 800. “Arbitration nmay be conpell ed under a

broad arbitration clause as |ong as the underlying factual allegations
sinply touch matters covered by the arbitrati on provision.” PRMEneraqgy,
592 F. 3d at 837. It generally does not matter whether the clains sound
intort or contract. 1d.

Inthis case, the arbitration clause provided that, absent certain
exceptions, “all controversies, disputes or clains arising between us

and/ or our officers, directors, parents, affiliates, agents, enployees

or attorneys . . . and you and/or your sharehol ders, partners, officers,
directors or enpl oyees shall be subnmitted for arbitration. . . .” (Doc.
33, Ex. 2 at 24) (enphasis added). The | anguage of the clause

denmonstrates that the parties intended for arbitration to be the prinmary
met hod for resolving disputes between them See Titan Pharms. and

Nutrition, Inc. v. Medicine Shoppe Int'l, Inc., No. 05 Gv. 10580 ( SAS)
2006 W. 626051, at *6 (S.D.N. Y. Mar. 13, 2006) (interpreting a simlar
arbitration clause). When the parties have agreed to a broad

arbitration clause, “only the nost forceful evidence of a purpose to
exclude the claimfrom arbitration can prevail.” Estate of Athon v.
Conseco Fin. Servicing Corp., 88 S.W3d 26, 30 (M. C. App. 2002).

A party cannot avoid a broad arbitration clause sinply by casting

its conplaint in tort. 1d. |If the tort claimarises directly out of
a dispute involving the ternms of the parties’ contract, then the claim
must be submitted to arbitration. 1d. Atort claimmy al so be subject
to arbitration under a broad arbitration clause if the claimrai ses sone
i ssue, “the resolution of which requires reference to or construction
of some portion of the parties’ contract.” [d. On the other hand, if
a tort claimdoes not require any reference to the underlying contract
or its terns, the tort claimdoes not need to be arbitrated. [d.



Barton Enterprises alleges that Cardinal Health contacted
Wal greens, and told the conpany that Barton Enterprises owed MSI over
$650, 000 in future fees under the |icense agreement at issue. (Doc. 2
at 1 9.) Barton Enterprises further alleges that MSI could not recover
future fees under the |icense agreenment. (ILd. at 9§ 13.) On the
strength of these allegations, Barton Enterprises clains that Cardinal
Health tortiously interfered with a contract, and tortiously interfered
with a business expectancy. (Id. at 3-4.) As noted above, Barton
Ent erprises nust show that Cardinal Health's actions were unjustified
to prove each of these clainms. CedarBridge, 293 S.W3d at 469; dinch,
187 S.W3d at 14. To nmake this show ng, Barton Enterprises nust | ook

to the license agreenent, particularly its treatment of future license
fees. Accordingly, the clainms for tortious interference necessarily
require reference to, or construction of, the parties’ |icense
agreement . Barton Enterprises’ clainms fall within the scope of the
arbitration provision, and nmust be submtted to arbitration. See Estate
of Athon, 88 S.W3d at 30.

ENFORCI NG THE ARBI TRATI ON CLAUSE AGAI NST BARTON PHARMACI ES

Cardi nal Health cannot enforce the arbitrati on agreenent agai nst
Barton Pharnmacies. A non-signatory can enforce an arbitration clause
agai nst a signatory in several circunstances. CD Partners, 424 F. 3d at

799. The corollary is also true; there are certain circunstances where
a signatory can enforce an arbitration clause agai nst an unw | li ng non-
signatory. 1d. (citing Thonson-CSF, S.A. v. Am Arbitration Ass'n, 64
F.3d 773, 776 (2d Cir. 1995)). There are five theories for bindi ng non-
signatories to arbitration agreenents: (1) incorporation by reference;

(2) assumption; (3) agency; (4) veil-piercing or alter-ego; and
(5) estoppel. Thonson-CSF, 64 F.3d at 776, cited with approval in Nitro
Distrib., Inc. v. Dunn, 194 S.W3d 339, 348 (M. 2006).

If an arbitration clause is incorporated i nto another agreenent or

contract, non-signatories will be bound by the terns of the incorporated
arbitration clause. Thonson-CSF, 64 F.3d at 777. Under M ssouri | aw,

terms incorporated into a contract by reference are as nuch a part of
the contract as if they had been specifically set out in the contract.



Dunn I ndus., 112 S.W3d at 435 n.5. In this case, there is no evidence
that the arbitration agreenent between Barton Enterprises and MSI was

i ncorporated into any agreenent signed by Barton Pharmacies.

In the absence of a signature, a party may also be bound by an
arbitration clause if its conduct indicates that it has assumed an
obligation to arbitrate. Thonson-CSF, 64 F.3d at 777. In this case,
there is no evidence that Barton Pharnacies assuned the obligation to

arbitrate.

Traditional principles of agency nay act to bind a non-signatory
to an arbitration agreenent. 1d. |In this case, there is no claimof
a principal-agent relationship between Barton Pharnmaci es and Barton
Ent er pri ses.

When t he corporate rel ati onshi p between a parent and its subsidi ary
is sufficiently close, soas to justify piercing the corporate veil, one
corporation may be legally accountable for the actions of the other.
Id. In this case, there is no allegation of a corporate relationship
bet ween Barton Pharmaci es and Barton Enterprises.

Finally, a non-signatory may be bound to an arbitrati on agreenent
under an estoppel theory. 1d. at 778. “A nonsignatory is estopped from
denying its obligation to arbitrate when it receives a ‘direct benefit’
froma contract containing an arbitration clause.” MA. Mrtenson Co.
V. Gem Mech. Servs., Inc., Cv. No. 06-2182 (JNE/ SRN), 2006 W. 1997367,
at *3 (D. Mnn. July 14, 2006). Direct benefit estoppel involves a non-

si gnatory who enbraces the contract despite their non-signatory status,
yet attenpts to repudi ate the acconpanying arbitration clause. Hellenic
Inv. Fund, Inc. v. Det Norske Veritas, 464 F.3d 514, 517-18 (5th Cir.
2006). Receiving an indirect benefit is not a basis for enforcing an

arbitration clause against a non-signatory. Thonson-CSF, 64 F.3d at
779.

In this case, there is no evidence Barton Pharmaci es received any
direct benefit fromthe license agreenent. Unlike Barton Enterprises,
Barton Pharnacies did not operate its retail pharmacy as a Medicine
Shoppe Pharmacy. Unlike Barton Enterprises, Barton Pharmaci es did not
receive any help from MSI in choosing a location for its pharmacy,
furnishing its pharmacy, or training the staff at its pharmacy. (See



Doc. 33, Ex. 2 at 2-5.) Sinply put, Barton Pharmacies did not receive
any direct benefit fromthe |icense agreement between MSI and Barton
Enterprises. Looking to Thonson-CSF, there is no basis for enforcing

the arbitration provision against non-signatory Barton Pharmaci es.
More to the point, Thonmson-CSF spoke to situations where a

signatory was hoping to enforce an arbitrati on agreenent agai nst a non-
signatory. 1d. at 775. The case did not concern a non-signatory trying
to enforce an arbitrati on agreenent agai nst another non-signatory. See
id. Indeed, there is little authority for enforcing an arbitration
provi sion between non-signatories. Am Personality Photos, LLC v.
Mason, 589 F. Supp. 2d 1325, 1331 (S.D. Fla. 2008) (“This Court has
found no cases where one non-signatory has conpelled another non-

signatory to arbitrate a dispute, nor has [defendant] provided any.”);
Anstar Mortgage Corp. v. Indian Gold, LLC 517 F. Supp. 2d 889, 900
(S.D. Mss. 2007) (“[E]Jquitable estoppel has never been applied to

conpel a non-signatory to arbitrate with another non-signatory under
these circunstances. . . .”); but see Dale Fisher, DDC. v. TIGIns. Co.,
No. 05-L-106, at *6-*7 (lll. App. C. Sept. 11, 2007) (Rule 23 Order)
(allowing a non-signatory to enforce an arbitration clause against

anot her non-signatory).? Anstar Mrtgage and Anerican Personality

Phot os provide further support for not allow ng Cardinal Health (a non-
signatory) to enforce the arbitration cl ause agai nst Barton Pharnaci es
(anot her non-si gnatory).

THI RD- PARTY BENEFI Cl ARY

During the hearing, Cardinal Heal th argued that Barton Pharnmacies
was bound by the arbitration clause as a third-party beneficiary.

A non-signatory may be bound to an agreenment if it is athird-party
beneficiary of the contract. Geenpoint Credit, L.L.C. v. Reynolds, 151
S.W3d 868, 873 (Mb. Ct. App. 2004). To qualify as a third-party

2The Fischer court found that the non-signatory was bound by the
arbitration clause under the agency theory described in Thonson- CSF.
No. 05-L-106, at *6-*7. Since the Fischer court |ooked to the five
theories found in Thonson- CSF, and because Barton Pharmaci es does not
fall within any of those theories, the Fischer decision is consistent
with the court’s anal ysis.

- 10 -



beneficiary, the ternms of the contract nust clearly express the intent
to benefit that party. N tro Distrib., 194 S.W3d at 345. The question
of intent is paranount, and nust be gl eaned fromthe four corners of the
contract. Geenpoint Credit, 151 S .W3d at 873. |If the contract does
not contain an express declaration of intent, “there is a strong

presunption that the third party is not a beneficiary and that the
parties contracted to benefit only thenmselves.” N tro Distrib., 194
S.W3d at 345. An incidental benefit tothe third-party is insufficient
to bind that party. Id.

The ternms of the license agreenent do not express any intent to
benefit Barton Pharmacies. (Doc. 33, Ex. 2.) 1In fact, the agreenent
does not contain a single reference to Barton Pharmacies. (See id.)
Finally, as noted above, there is no evidence Barton Pharmaci es recei ved
any direct benefit fromthe |icense agreement between MSI and Barton
Enterprises. Cardinal Health cannot enforce the arbitration provision
agai nst Barton Pharnmaci es under the theory of third-party beneficiary.

REMAI NI NG CLAI M5

As noted above, Cardinal Health cannot enforce the arbitration
cl ause agai nst Barton Pharmacies. The clains of Barton Pharnacies -
even though they are identical to those of Barton Enterprises — cannot
be submtted to arbitration. See Greenwood v. Sherfield, 895 S . W2d
169, 174 (Mo. Ct. App. 1995) (“[A]lrbitration is strictly a matter of
contract; therefore, a party can be conpelled to arbitration only when

it has agreed to do so.”).

At the same tine, it makes little sense for this court to duplicate
the efforts of the arbitrator by deciding the exact sane clains. More
to the point, simlar clains of tortious interference, between Barton
Enterprises and MSI, are already before the arbitrator. In order to
conserve judicial resources and avoid the potential for inconsistent
results, the court will stay the action between Barton Pharmaci es and
Cardinal Health. See Contracting Nw., Inc. v. Cty of Fredericksburg,
lowa, 713 F.2d 382, 387 (8th Cir. 1983); Perry v. Ice House Am LLC, No.
4:08 CV 501 JLH, 2008 W. 4216550, at *6 (E.D. Ark. Sept. 12, 2008)




V. CONCLUSI ON
For the reasons stated above,
I TS HEREBY ORDERED t hat the npti on of defendant Cardi nal Health,
Inc. to dismss, or, in the alternative, to stay the action (Doc. 25)

i s sustained as follows:

a. Further proceedings in this action are stayed pendi ng the outcone
of arbitration proceedings involving the clainms between Barton
Enterprises, Inc. and Cardi nal Health, Inc.

b. The cl ai rs between Barton Pharmacies, Inc. and Cardi nal Health,
Inc. in this judicial action are not subject to arbitration and
are stayed until the resolution of the aforesaid arbitration.

In all other respects, the subject notion (Doc. 25) is denied.

I T 1S FURTHER ORDERED t hat, on or about the first day of each nonth
begi nning wi th August 1, 2010, the parties shall file a joint report of
the status of the arbitration proceedings, and as soon as practical
after the disposition of the arbitration proceedings they shall file
with the court a report of sane.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on May 27, 2010.



